WINSTON

&STRAWN

1700 K Street, N.W.

Washington, D.C. 20006-3817

RZCFYED

AR FT o G
o, MG HZ e ‘g

T: +1 (202) 282-5000
F: +1(202) 282-5100
www.winston.com

LLP

VIA COURIER/HAND

Secretary Karen V. Gregory
Federal Maritime Comimission

800 North Capitol Street, N.W.

Washington, DC 20573

Re: Maher Terminals, LLC v. The Port Authority of New York and New Jersey;

CFFICE G The SO0PT Tauev

FEDER G MARITIMG ofwn

August 12, 2011

REDACTED VERSION
FOR PUBLIC FILING

Docket 08-03; REDACTED VERSION FOR PUBLIC FILING

Dear Secretary Gregory:

Motion for Summary Judgment and Dismissing Claim for a Reparation Award Based on

On behalf of our client, Maher Terminals, LLC (“Maher”), please find
enclosed two (2) unbound copies of the agreed-upon redacted version for public filing of
Maher’s June 7, 2011 Exceptions to Initial Decision of May 16, 2011 Granting in Part

Lease-Term Discrimination Claims.

containing a PDF copy of the aforementioned document.

Enclosures

Please advise if you have any questions or concerns with this submission.

Respectfully submitted.

P

Rand K. Brothers

Additionally, please find enclosed one disc

RAND K. BROTHERS

Associate
{202)282-5502

rbrothers@winston.com

BEIING

CHARLOTTE

CHICAGO

GENEVA

HIONG KONG

HOLJSTON

LONDON

105 ANGELLS

MOSCOW

NEW YORK

NOWARK

PARIS

SAN FRANCISCO

SHANGHIAL

WASHINGTON, D.C,



RECHYED
o RUE 12 oM vy

GFFICE CF Vhe SZCALFARY
FEGERAL MARITIME Lt

ORIGINAL

BEFORE THE

ac :-ﬁwj(f)

Agreed upon redacted copy
May be made public

FEDERAL MARITIME COMMISSION

Docket No. 08-03

MAHER TERMINALS, LLC

COMPLAINANT

Y.

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

EXCEPTIONS TO INITIAL DECISION OF MAY 16, 2011 GRANTING IN PART
MOTION FOR SUMMARY JUDGMENT AND DISMISSING CLAIM FOR A
REPARATION AWARD BASED ON LEASE-TERM DISCRIMINATION CLAIMS




TABLE OF CONTENTS

BACKGROUND .....ootitiiiiiteienie e cesrsctare e sasas e s seatsssssssasemaraestsseseseenesesssenenssasssssensrasseseerensone 3
DISCUSSTON ....cooiieceeerrtatrastase st e esane e s s ee st e s s ens st et s cmsassstmtasaaesaresasseasenassssessasmsanermeens 11
I Legal Standards.......co.ioecvrrieieeescteeree s ree e eere s e saeiaa s e e seen e et e neseetan e s ne st eaasaeaneneeneen 11
A. Rule of Practice and Procedure 227(a)(1) and 153 i 11

B. Summary JUASMENT .........coceveeuerierieeeeeeertieee e e eeseerasss e e sese s enseeeremsenremessasesaresesesencn 1

C. The Shipping Act VIOIAtONS ...c.e.ceeeeieeirieeccietieeeetveees sttt sens e ant s ses I3

1. Maher’s “Lease-Discrimination™ Clalms.....ooo i 13

2. Failure to Establish Observe and Enforce Just and Reasonable Regulations ......... 14
3. Unreasonable Refusal to Deal ..ot senis s s seenes 13

1. Substantive Errors and EXCEPLIONS -.ccovirireeeereiee et e e erere e et see e nensn s s resenen 15
A. The Initial Decision Erroneously Determined No Continuing Violation ........ccceccveevnene. 15
1. Commission Authority Recognizes The Continuing Violations .........ccccvevvvneinnnn. 16
2. ‘The [.D. Erroneously Required a New Overt Discriminatory Act cereernernes 17
a PANYNJ’s Failure to Fulfill Its Shipping Act Absolute Duty Constltutes A
ContinuINg VIOIALION wooioveeieiieciecie et e sr e es e esre s ebesr e e se e s e s seanarrsesssanean 17
b.  Private Agreements Do Not Immunize Failures to Fuifil] Statutory Duties........ 19
c The L.ID. Erroneously Invokes Inapposite Employment Cases......c.cocecevieeeneene. 22
d The 1.D. Erroneously Invokes Inapposite Antitrust Cases.......covevvvvecercvivenenn, 24
c ‘The 1.D. Erroneousty Ignored Authority Cited In Seatraift....c..covcevevvvceereenennn. 27
L. Varner Does Not Apply To The Shipping Act ..o 29
B. The Initial Decision Erroneously Determined Claim Accrual.....ooooveeeeeeeeiieeviecceeeeee. 31
1.  The LD. Erroneously Eliminated the “Undue” Element from Claim Accrual
ALY SIS oo e e a b e s e et e s b e ae et b e s raaebbestaressares 31
2. The 1.D. Exroneously Applied The Time of Violation/Injury Rule.....c.cocoooveenn. 37
3 The 1.D. Misapplies and Misconstrues Discovery Rule Authority........ccoccrvviennne 38
4. 'The 1.D. Misconstrues the Commission’s Reasoning in fnlet Fish ......ccovvvevrennen. 42
5 The LD. Failed to Apply the Proper fnlet Fish Discovery Rule......ccoooovvvriienee. 45
C. The L.D. Is Wholly Impractical for the Industry and the Commission .......cccevceverenine. 46
I, Procedural Errors and EXCEPLONS. .....ciivririiviree oot e seene s s eaeassae e aren 46
A. The Initial Decision Errs By FExcluding Facts Post-2000 .........cccverviereieeccicecsrerennens 47
B. The Initial Decision Errs By Sua Sponte Dismissing a Claim Not Raised in PANYNDI’s
Motion and Raising New Arguments Not Advanced by PANYNJ. ..o 48

CONCTLUSION .ottt ettt st st s e s e s et seaes s v earsseeseanmsane 50



TABLE OF AUTHORITIES

Supreme Court of the United States

Baltimore 5.5. Co. v. Phillips, 274 U.S. 316 (1927} oot caseasessanaens 32
Diy., Gffice of Worker s Comp. Programs v. Greenwich Colliers, 512 U.S. 267 (1994) .ccvueeeunn. 34
EEO.C v. Shell Oil Co., 466 U.S. 54 (1984) .o v e ese s eres 40, 41
Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481 (1968) ................ 18,27, 28,29, 30
Hurn v. Oursier, 289 ULS. 238 (L1933) .ucoierrsreererieserstinie e sessass s aese s s vessancrons 32
Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007) ...coveeveennnen. 22,23, 24,26, 40, 41
Lewis v. Chicago, 130 S. Ct. 2191 (2010) wooeeeieee ettt e s e essssesasssenerens 42
Mohasco Corp. v. Silver, 447 U.S. 807 (1980) ..ot ee e n e 40
United Air Lines Inc. v. Evans, 431 U.5. 553 (1977) oot 22
United Mine Workers of Am. v. Gibbs, 383 U.S. 715 (1966} ecvoivviriveeeeeioeeeerre e seresresiseeaenene 32
United States v. Kubrick, 444 U.S. 111 (1979) .ciii et e sne e 39,41
Swierkiewicz v. Sorema, N.A., 534 U.S. 506 (2007).cccouriririiiiiieeieeceeeec v seesseseins e 32

Volkswagenwerk Aktiengesellschaft v. Federal Maritime Comm’n, 390 U.S. 261 (1968) .. passim
Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.8. 321 (1971) ovevvviireveeeeiees e 29,30

Federal Maritime Commission

Ballmill Lumber & Sales Corp. v. The Port of New York and New Jersey, 10 S.R.R. 131 (F M.C.

FOOBY ettt ettt et r et e s s et et s eam e et enesaens 19
Canaveral Port Auth. — Possible Violations of Section [ 0(6)(1 0)

29 S.R.R. 1436 (F.M.C. 2003)... e 3, 15, 18, 35, 36, 37
Cargill, Inc. v. Waterman Steamship Corp., 21 SR.R. 287 (FM.C. 1981) cevvvrveeerecreenn, 33, 34

Ceres Marine Terminal v. Md. Port Admin.,
27 SRERIZST(FMC.1997) i, 3,5,13,14,15,16,17, 18,19, 22, 36, 49

Ceres Marine Terminal v. Md. Port Admin., 29 SR.R. 356 (FM.C.2001) .ccovvvviininann, 5,18, 19



Ceres Marine Terminal v. Md. Port Admin., 30 S.R.R. 358 (F.M.C. 2004) ..coovvrvverrrrcnnn. 35

Distrib. Serv., Ltd, v. Ti;ans-Pacz'ﬁc Freight Conference of Japan and its Member Lines, 24
SRR 714 (FM.CL1988) .ottt et e ea et 14,36, 46

Docking and Lease Agreement By and Between City of Portland, Me. and Scotia Prince Cruises
Ltd., 30 SRR, 377 (F.MC. 2004) ..ottt sesrasnesne s ssssarneresrss et srassss e sasasenens 15

EuroUSA Shipping, Inc., Tober Group, Inc., and Container Innovations, Inc.—Possible
Violations of Section 10 of the Shipping Act of 1984 and the Comm ’n’s Regulations at 46 C.F.R.

$3135.27,31 SRR. 540 (FM.C. 2008) ...oooeeerrrrrrererrecmrrrrenieesesesanseeresssessesse s sssnronns 11,13, 48
Exclusive Tug Arrangements in Porf Canaveral, Fla., 29 S.R.R. 1199 (F.M.C. 2003) ... 15
Inlet Fish Prod., Inc. v. Sea-Land Serv., Inc.,

29 S.R.R. 306 (F.M.C. 2001) ..o 6,7,22,25,31,37, 39,40, 41, 43, 44, 45, 48
Plaquemines Port, Harbor & Terminal Dist., 21 SR.R. 1072 (FM.C. 1982) ...ccoovvvvrirnrinnns 3
Stevens Shipping & Terminal Co. v. S.C. Ports Auth., 23 S R.R. 267 (F.M.C. 1985).covreveririnnn 9
In re Denial of Petition for Rule Making, Cargo Diversion, 14 S R.R. 236 (FM.C. 1973) ......... 12
In re the Matter of Agreement No. 1-1870: Terminal Lease Agreement at Long Beach, Cal., 9
SRER.390 (FM.C.1967) it et es ettt raas s s seee s 18
Int’l Shipping Agency, Inc. v. P.R. Ports Authority (Intership),

30 SRR 407 (ALT 2004) oot ereeesre e s s es st eaete e s enen 6,21
Investigation of Free Time Practices-Port of San Diego, 7 S.R.R. 307 (F.M.C. 1966) ............... 14
Martyn Merritt, AMG Services, Inc. — Possible Violations of Sections 10(a)(1) and 10(b)(1), 27
SRR A2 (FIMLC. 1995} ettt e es et e ar s 50
New Orleans Steamship Ass'nv Plaguemines Port, 23 SR.R. 1363 (.M.C. 1986) ..o 34
NPR, Inc. v. Bd. of Comm rs of the Port of N.O.,

28 SRR 01T (ALY 1999) oot 5,6,11,12, 14,20, 21, 48
McKenna Trucking Co., Inc. v. A.P. Moller-Maersk, Inc., 27 SRR. 1045 (ALJ 1997) v 12
Seacon Terminals, Inc. v. Port of Seattle, 26 S.R.R. 248 (ALJ 1992)......cocvvvvvennn. 514,15, 19,20

Seatrain Gitmo, Inc. v. P.R. Maritime Shipping Auth.,
18 S.RR. 1079 (ALJT 1979) ittt ev s 18, 19, 25,26,27,28




West Gulf Mar. Ass’nv. Port of Houstorn, 18 S R.R. 783 (F.M.C. 1978)..ccmirnvmcrerenecrennnee 14

United States Court of Appeals

Airweld Inc. v. Airco, Inc., 742 F.2d 1184 (Ith Cir. 1984) cocverriereeecerrnrreense e 30, 31
Aurora Enters. v. Nat’l Broad. Co., 688 F.2d 689 (9th Cir. 1982) ....cccvvmmvnriiniciiniinniiiceveens 31
Baker v. F & F Invs.,Co., 489 F.2d 829 (7th Cir. 1973} oo 19, 27, 28, 29,
Baltodano v. Merck, Sharp & Dohme (1 A.) Corp., 637 F.3d 38 (15t Cir. 2011} .vvvrvnrcsrcrcrnnnne 50
Eichmanv. Fotomat Corp., 880 F.2d 149 (9th Cit. 1989) ..ot 30
Goodman v. Mead Johnson & Co., 534 F.2d 566 (3d Cir. 1976) ...cccciiviniinniiinniiccinnins 45
Inre Sterten, 546 F.3d 278 (3d Cir. 2008) ....oocoieiirerirr et 35
Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045 (5th Cir. 1982)

.................................................................................................................................................. 29, 30
McComish v, Bennett, 611 F.3d 310 (9th Cir. 2010) .oovvvverirecnern oo esessse e sneseesvesens 11
Nat'l Souvenir Ctr, Inc. v. Historic Figures, Inc., 728 F.2d 503 (D.C. Cir. 1984) ...ceevvvenee 30, 31
Pace Indus. Inc. v. Three Phoenix Co., 813 F.3d 234 (Oth Cir. 1987) ..o, 24,27
Petchem, Inc. v. Federal Maritime Comm’'n, 853 F.2d 958 (D.C. Cir. 1988) ...c.ccvveivrieenne 13, 37
Plaguemines Port v. Federal Maritime Comm’n, 838 F.2d 536 (D.C. Cir. 1988) ...cccccvvvnriinnnn, 34
Saks v. Franklin Covey Co., 316 F.3d 337 (2d Cir. 2003) oot 35
Sanden v. Mayo Clinic, 495 F.2d 221 (8th Cir. 1974) cvveveviereie e reere s e s e 35
Taylor v. Rederi A/S Volo, 374 F.2d 545 (3 Cir. 1967) rveceeeeieere e everaen s 12
Twin City Sportservice, Inc. v. Charles O, Findley & Co., 512 F.2d 1264 (9th Cir, 1975) .......... 31
Varner v. Peterson Farms, 371 F.3d 1011 (8th Cir. 2004) .o, 24,26,27,29, 30
United States District Court

Dunham-Bush, Inc. v. Mills, 72 FR.D. 42 (SDN.Y. 1976) cooiiiiiiiieiieieieere et 12

In RTC Mortg. Trust 1994 N-1v. Fidelity Nat. Title Ins. Co., 58 F. Supp. 2d 503 (D.N.J. 1999)



State of N.Y. v. Amfar Asphalt Corp., 1986 WL 27582 (ED.N.Y. Nov. 20, 1986) ....cccecervuenene. 12
Sterten v. Option One Mort. Corp., 479 F. Supp. 2d 479 (E.D. Penn. 2007) ..coovovevvvivinnrinnann 35
Tech 7 Systems, Inc. v. Vacation Acquisition, LLC, 594 F. Supp. 2d 76 (D.D.C. 2009} .......... 12,13

United States Code

S TT.SC. § 556(A) e eerereeeeeersessseseeeeseereeseeseeeeeeeeseeeseeees s eessesenree s es e e s e 34
42 U,8.C. § 2000€-5(E) verererrrerrrreeeerroresssesisssesssamasssessssessesesessassessssesessssmmmsseosssresssssssesesssssssssmssasans 39
BB UIS.C § ADL0L reveeeereecommeeses s ee s eeeerosees ot s sessssseesssassesass et sesscarsss e nssessereseessonseeseseees 40
A6 TULS.C § ATTOZBID) coveeeeerreeeveeeeseeserseeseesesessssssmmessmesssseeesessemssssseeeeesas e eeerememmssessseesreeeens 4,10
A6 U.S.C. § AL102(C) wovevreemeereoreresseeeeseesesssseesesmsessesesessossssoesssessesssssesssssssass st ssssssssnn 2,4,10,35
A6 TULS.C. § 41103(C) wrvvmveoreeerersisreesesseeesneesesesessossesmsseseseessesssssseemsesesssssees o eeeeeeeeeo e seseenseeee 14, 15
46 TUS.C. § 41106(2) wrveereeeerormrissresressesossesersessesssssssimsasss s sessssssssessersssssssossssssssssessmssons 4,13, 35, 36
A6 TU.S.C. § A1T06(3) coveerveereeecmmrrrosreosesessssseeoeeeeseessessesssessosmsesssssssss s soessoemmssr s 2,4,10,35
A6 T.S.C. § 4130 oo eeeeeeeeesees e eeses e cee s s 5,39,
A6 ULS.C. § 41305 cervivvveeeeereereeseresrseeesoesssseeseesessessamsesseesesesessnss s sessessss et seesemser s eeeeeeemtrenssne 5

Code of Federal Regulations

T o 2 1y O 1,6,15, 16,
46 CFR. §502.153 covvveomeesoeeeeeoeeesroeseesseseseeseeoes oo osssess sttt ssssesss e 1,11
Lo 11730 LT T 34
A6 C.FR. § 502.227 oo reeeee e s seseeesesesesseessseseesors e s sesesesseesseesssessrssreseenssren 1,11, 19,
Other

10A Wright, Miller & Kane, Federal Practice and Procedure § 2727 (3d ed. 1998)......cvviiennn. 13




Blacks Law Dictionary (9th ed. 2009)

...................................................................................




EXCEPTIONS TO INITIAL DECISION

Pursuant to the May 16, 2011 Initial Decision Granting In Part Motion for Summary
Judgment and Dismissing Claim for Reparation Award Based on Lease-Term Discrimination
Claims (the “LD.”) and Federal Maritime Commission (“FMC”) Rules 227(a)(1) and 153, 46
CF.R. §§ 502227(a)(1}) and 502.153, Complainant Maher Terminals, LLC (“Maher”), by and
through undersigned counsel, submits these Exceptions.

Continuing Violation Exception

The 1.D. erroncously concluded that Maher has no reparation remedy for the alleged
“lease-term discrimination” continuing violations of the Shipping Act of 1984, as amended (the
“Shipping Act™), lotaling approximately $100 million over a 10-year period and occurring now.
The 1.D. erroneously concluded that even though Maher filed its complaint in this proceeding
over three years ago, on June 3, 2008, and Respondent Port Authority of New York and New
Jersey (“PANYNJ™) failed to remedy its Shipping Act violations in the interim, reparations are
not available because PANYNJ committed no new “overt discriminatory act,” Maher’s
complaint properly alleges continuing violations pursuant to FMC Rule 63(b). According to the
1.D., Maher has no remedy for these continuing violations and damages growing every day until
a cease and desist order is finally entered in this proceeding, which may be years from now.
Mabher takes exception to this error. LD. at 33-45.

Claim Accrual & Discovery Rule Exceptions

The LD. also crroneously barred Maher’s reparations remedy by misconstruing
Commission authority governing application of the discovery rule to claim accrual and by
eliminating from the determination of claim accrual for “lcase-discrimination” claims the central

element of the violation, /e, when Maher had conclusive information that the differences in the
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leases were undue. The I.D. accomplished this by erroneously finding the central element of the
violation an “affinmative defense.” Maher takes exception to this error. LD. at 22-33.

The LD. also ermroneously barred Maher’s reparations remedy for its allegations that
PANYNTJ violated 46 U.S.C. § 41102(c) (Shipping Act § 10(d)(1)) (failure to establish observe
and enforce just and reasonable regulations and practices). 1.D. at 5 n.3. Although the ID.
opines that Maher’s “claim for a reparation award for violation of section 10(d)(1) . . . itself
accrued at the same time as its claims for violations of sections 10(b)(11) and (12),” it provides
no basis for this erroneous conclusion. Maher takes exception to this error. Id.

To the extent that the 1.D. might be construed to bar Maher’s claims under 46 U.S.C. §
41106(3) (Shipping Act § 10(b)(10)) for PANYNJ’s unreasonable refusal to deal with respect to
the “lease discrimination” claims, Maher also takes exception to this as error because the [.D.
provides no basis for such a conclusion, L. at 5 n.3.

Procedural Exceptions

The LD. erroneously excluded from consideration Maher’s material cvidence. Maher
properly submitted evidence showing that Maher neither knew nor should have known that it had
a Shipping Act case against PANYNJ until, at the carliest, during the year 2008 when
“conclustve information™ was finally disclosed during fact depositions in the Docket No. 07-01
proceeding (“Dkt. 07-017), following which Maher promptly filed its complaint in this
proceeding on June 3, 2008. However, the 1.D. excluded this evidence of events occurring after
October 1, 2000, even though the discovery rule and claim accrual by their nature concemn events
after the initiation of the lease. L. at 13-21. Maher takes exception to summary judgment on
the basis of excluded material evidence.

Maher also takes exception to the new argument advanced for the first time in the LD.
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that the central element of the violation, i.e, when Maher had conclusive information that the
differences in the leases were undue, was an “affirmative defense.” PANYNIJ never offered the
argument advanced in the L.D. Therefore, Maher had neither notice nor an opportunity to be
heard on the pivotal argument advanced for the first time by the 1.D. Maher takes cxception to
the L.D. for this error. 1.D. at 22-24.

Likewise, Maher takes exception to the 1.D.’s sua sponte arguments never advanced by
PANYNI that Maher’s response did not show injuries. 1.D. at 42-44. Maher had neither notice
nor an opportunity to be heard on these sua sponte arguments.

BACKGROUND

Summary of Maher’s Claims

This procceding began as a straightforward application of the Commission’s authority in
Ceres Marine Terminal v. Md. Port Admin, 27 S.R.R. 1251, 1270-77 (EM.C. 1997) (hereinafter
Ceres). Among other things, Maher alleged that PANYNIJ violated the Shipping Act by failing to -
and continuing to fail to f{ulfill its statutory absolute duty to provide Maher preferential lease
terms provided to Maersk Container Service Company, Inc. (now APM Terminals, North
America, Inc.) (“APM”) (collectively “Macrsk-APM™). Although Maher guarantees morc cargo
and rent, PANYNJ untawfully prefers Macrsk-APM because PANYNJ views Maher as a mere
captive terminal operator presenting no nsk to leave the port. By contrast, PANYNJ prefers
Maersk-APM as an occan carrier because its affiliated ocean carrier threatened to leave the port.
Having given preferential lease terms to APM, PANYNIJ violates its absolute duty to make the
same prefercntial volume discount lease rate terms available to Maher.

Maher’s complaint alleged that PANYNI (1) violated and continued to violate the
Shipping Act as set forth in Ceres, 27 S.R.R. at 1270-77, and Canaveral Port Auth. — Possible

Violations of Section 10(h)(10), 29 S.R.R. 1436, 1448-51 (FM.C. 2003), by (1) unlawfully
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preferring Macrsk-APM and unlawfully prejudicing Maber; (2) unlawfully refusing to deal with
Maher; and (3) unlawfully failing to establish, observe, and enforce just and reasonable
regulations and practices, all in violation of 46 U.S.C. §§ 41106(2) and (3) and 41102(c)
(Shipping Act §§ 10(b)(11), 10(b)(12), 10(b)(10) and 10(d)(1)). Evidence uncovered in
discovery established the foregoing continuing violations and revealed additional Shipping Act
violations by PANYNIJ, including continuing violations reflected in VFolkswagenwerk
Aktiengesellschaft v. Fed. Mar. Comm’n, 390 U.S, 261, 280-82 (1968), enforcing 46 U.S.C. §
41102(c) (Shipping Act § 10(d)1)), because PANYNJ’s charges on Maher are not reasonably
related to the service provided. The newly discovered evidence establishes that PANYNJ
overcharges Maher to subsidize Maersk-APM and fails to credit Maher with additional payment
and investment commitments of $136 million provided to PANYNIJ in 2007,

The proceeding also involves Maher’s original counter-complaint from Dkt. 07-01
consolidated in this proceeding, regarding PANYNI’s multiple violations of the Shipping Act
with respect to its violations of filed FMC Agreement No. 201131 (“EP-249), e.g., failure to
provide notice and transfer improved premises to Maher and discrimination prejudicing Maher
and preferring Maersk-APM in lease terms by the imposition and enforcement of an unlawful
indemnity provision against Maher in 2007, which PANYNIJ did not require of Maersk-APM.
These PANYNIJ violations include continuing violations of the foregoing provisions of the
Shipping Act and 46 U.S.C. § 41102(b)(2) (Shipping Act § 10(a)(3)) for failing to operate in
accordance with the terms of EP-249.

Maher’s Reparations Remedy

Maher seeks reparations for actual injury as set forth in the complaint in Dkt. 08-03,
Maher’s counter-complaint in Dkt. 07-01, and as uncovered in discovery. Maher’s reparations

claims are cognizable because (1) the claims arise from continuing violations of the Shipping

_ Mabher's Exceptions to Initial Decision - Page 4



Act; (2) the “discovery rule” establishes that the claims did not accrue before May 2008; and (3)
other claims arose more recently within the statutory period. The Commission has held that
reparations are available when port authorities discriminate or fail to establish, observe, and
enforce reasonable practices, including in the Ceres proceeding. 46 U.S.C. §§ 41301 and 41305.
Ceres, 29 SR.R. 356, 372-74 (FM.C. 2001) (“the appropriate measure of damages for a
violation of sections 10(b)(11) and (12), where a party has breached a duty 1o apply its criteria
for granting lower rates in a fair and evenhanded manner, is the difference between the rate that
was charged and collected, and the rate that would have been charged but for the undue
prefercnce or prejudice” and “the appropriate measure of damages for a violation of section
10(d)¢1) is the . . . difference between the rates charged™).

Maher’s “Lease-Discrimination” Continuing Violations Claims

Commission authority provides Maher reparations for continuing violations for thosc acts
and failures to act by PANYNJ in violalion of the Shipping Act. Ceres, 27 S.R.R. at 1277 (“the
violations are continuing in naturc and the injury is suffered over a period of time™) (ciphasis
added). At a minimum, regarding the “lease-discrimination” claims at issue, Commission
authority provides Maher reparations for the period after June 3, 2005 (three years prior to filing
its complaint). Seacon Terminals, Inc. v. Port of Seattle, 26 S.R.R. 248, 277 (Morgan, ALJ
1992) (Complainant could recover discriminatory ratc charges commencing seven years before
its complaint was filed, but only for the three-year limitations period preceding filing of the
complaint). Likewise, in NPR, Inc. v. Bd. of Comm 'rs of the Port of N.O., Chief Judge Kline
rejected the port authority’s contention that claims were time-barred, agrecing with complainant
NPR that “the Board’s practice in demanding paymentis over the life of the cancelled lease

constitutes ongoing conduct and that its complaint is therefore not time-barred . .. .” 28 SR.R.
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1011, 1014 (Xline, ALJ 1999). More recently, in Infernational Shipping Agency, Inc. v. Puerio
Rico Ports Authority (Intership), the ALJ applied Commission decisions, FMC Rule 63(b), and
the Shipping Act to hold that cven though respondent port authority’s alleged violations predated
the complaint by more than three years, the claim for reparations was nof bamed because
complainant had alleged an ongoing failure by respondent to operate in accordance with the
Shipping Act, which constituted a continuing violation. 30 S.R.R. 407, 425-26 (Trudelle, ALJ
2004) (“Complaint was initiated due to . . . ongoing failure to operate in accordance with the
requirements of the Shipping Act.” And alleged “liability arises from continued violations of
obligations that continue to exist under the Agreement.”).

Maher’s Discovery of “Lease-Discrimination” Claims In 2008-2011

The Commission applies the “discovery rule,” not the “time of violation rule” or the
“time of injury rule” (collectively the “time of violation/injury rule”). Under the Commission’s
discovery rule, the limitations period begins to run only when the complainant possesses
“conclusive information about such a dispute.” Inlet Fish Prod., inc. v. Sea-Land Serv., Inc., 29
S.R.R. 306, 313 (F.M.C. 2001).

The Commission adopted the discovery rule favoring “a flexible approach to the accrual
of a cause of action” because “a flexible rule permitting the inclusion of complaints that would
otherwise be dismissed under a more strict approach would allow the Commission to pass on the
legality of allegediy injurious conduct,” whercas a “stricter rule would exonerate certain
respondents cven if their conduct was unlawful, simply because a potential complainant was
unable to identify the existence of its cause of action.” Jd at 313. The Commission explained
that it is not enough that the complainant had “some suspicion” of the disparity and even
possessed documents showing the disparity, or in that case even both suspicion and documents

showing the disparity. To the contrary, under the Shipping Act, the complainant must have
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“conclusive information™ that a third party received unduly preferential treatment in violation of
the Shipping Act. Id

Maher only discovered the “conclusive information” that it has a case after PANYN]J
filed a Shipping Act third-party complaint against Maher in Dkt. 07-01 and discovery ensucd. In
November 2007, Maher representatives metl twice with PANYNJ leaders, including Port
Commerce Director Rick Larrabee and his chief deputy Dennis Lombardi about the potential
“lease-discrimination” claims, wherein these PANYNJ executives both vigorously and expressly
denied that Maher had a Ceres claim against PANYNJ regarding disparate ireatment in lease
terms because “the Maher brothers” had signed EP-249 and there was nothing they could do.
See Exhibit B, Maher’s Reply, App. A, p. 2-3 (Crane and Buckley Test.); Exhibit D, Maher’s
Responding Stmt., at § 24 (Crane, Buckley, Larrabee Test.).

After another effort at outreach to PANYNIJ fajled, on January 17, 2008, Maher’s CEQ
John Buckley wrote to PANYNJ’s Larrabee and explained that Maher understood that PANYNJ
“may be in violation of the Shipping Act,” Maher requested parity with Maersk-APM, but
PANYNIJ rejected Maher’s proposal. See id. Over the next four months, culminating in the
depositions of several key witnesses in Dkt. 07-01, including Macrsk-APM’s witness Marc
Oppenheimer (May 20, 2008) and PANYNJ witnesses, including Cheryl Yetka (May 28, 2008),
Maher uncovered “conciusive information” that it had Shipping Act claims against PANYNJ.

See Exhibit B, Maher’s Reply, App. A, p. 3-9 (Oppenheimer and Yetka Test. and exhibits 1o

App. A); Exhibit D, Maher’s Responding Stmt., at § 24, p. 16-17 (Oppenheimer Test.). Maher
then filed this action promptly on June 3, 2008.
Depositions in recent months have revealed conclusive information of additional

conlinuing violations of the Shipping Act because PANYNJ overcharges Maher to subsidize
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Maersk-APM. Folkswagenwerk, 390 U.S. at 280-82 (the question of liability turns upon whether
the correlation of the benefit received to the charges imposed is reasonable); Plaquemines Port,
Harbor & Terminal Dist., 21 S.RR. 1072 (FM.C. 1982) (violation where complainants did not
receive benefits proportionate to the costs allocated to them).

The Commission’s discovery rule affords Maher reparations from the start of the lease in
October 2000 because “conclusive information” of the violations only came to Maher’s attention
during discovery in the Dkt. 07-01 proceeding in May 2008, later in this proceeding in 2009, and
most recently in depositions and new evidence finally disclosed by PANYNTI in discovery during
2011. For example, depositions of Maersk-APM and PANYNJ witnesses that occurred in May
2008 revealed that Maersk-APM could not enforce the so-called “port guarantee” against the
Maersk-APM affiliated ocean carrier to actually require the cargo guaranteed to be carried into

and out of the port. See Exhibit B, Maher’s Reply, App. A, p. 3 (Oppenheimer Test.) (Maersk-

APM has no rights or abilitics to control or commit the ocean carrier cargo to the port); Exhibit
D, Mabher’s Responding Stmt., at § 24, p. 16-17 (Oppenheimer Test.).

That is, the vaunted “port guarantce” (the alleged cargo guarantee from Maersk-APM’s
affiliated ocean carrier) which PANYNJ extolled as the key justification for the different lease
rate terms turned out nof to be the unique cargo guarantee that the Macrsk-APM lease (EP-248)
states, see Exhibit D, Maher’s Responding Stmt., at §9 21-22, p. 11-12, or what PANYNJ stated
about why it would not provide Maher the preferential Maersk-APM lease rates, id. at 9 21, 23
(port guarantec described as a unique cargo guarantee that could only be satisfied by ocean
carricrs that controlled cargo). Recently, the evidence discovered during belated disclosures by
PANYNJ sought for years by Maher establishes that Maersk-APM has consistently failed to

fulfill the “port guarantee.” See Exhibit B, Maher’s Reply, App. A, p. 4. PANYNI decided in
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the year 2010 not to enforce the “port guarantee” requirement against Maersk-APM, its parent,
Maersk, Inc., or their affiliated ocean carrier, to actually require the allegedly guaranteed cargo

to be provided to the port. See Exhibit C, PANYNIJ’s Fact Stmt. at |f 21-23; Exhibit B

PANYNI’s Responding Stmt. at Y 21-23. The port guarantee was not effej:tive until 2008.
Maher therefore did not know and could not have known that PANYNJ would implement and
not enforce the port guarantee as the newly discovered facts show. The alleged cargo guarantee
of Maersk-APM’s affiliated ocean carrier has turned out to be nothing more than a simple rent
guarantee. But Maher guarantees more rent to PANYNJ than Maersk-APM and thus has far
exceeded Maersk-APM’s rent guarantee. Therefore, the contemporary evidence of PANYNI’s
actions today only recently uncovered in 2008-2011 ecstablishes that the principal alleged
justification for the lease rate differential between Maher and Maersk-APM, the vaunted “port
guarantee,” is merely a rent guarantee that does not justify the disparate lease terms which
unduly prejudice Maher and unduly prefer Maersk-APM.

Maher also has alleged violations of the Shipping Act against PANYNIJ in Dkt. 07-01
caused by discrimination with respect to the lease terms, which the I.D. does not address.
Maher’s counter-complaint in Dkt. 07-01 expressly alleged PANYNJ’s violation of the Shipping
Act with respect to undue prejudice/preference in lease terms because PANYNJ imposed and
enforced an unlawful indemnity requirement upon Maher to indemnify PANYNJ for PANYNJ’s
own failures, and which provided Maher no offsetting benefit. Stevens Shipping & Terminal Co.
v. S.C. Poris Auth.. 23 SR.R. 267, 272 (F.M.C. 1985). Like Maher’s discovery of “conclusive
information” with respect to the “lease discrimination” claims in 2008 and later years during
discovery in this proceeding, Maher only discovered this violation in 2008 after PANYNI filed

actions against Maher 1o enforce the unlawful indemnity provision. See Dkt. 07-01, Third Party
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Complaint (Aug. 9, 2007); PANYNJ v. Maher Terminals, LLC, Verified Complaint for
Declaratory Judgment and Injunctive Relief, Superior Court of N.J. {(May 8, 2008). Before then,
Maher had no “conclusive information™ that PANYNJ would construe and enforce the indemnity
provision against Maher to indemnify PANYNTJ for its own failures.

Additionally, apart from the I.D.’s granting of partial summary judgment regarding
Maher’s “lease-~term discrimination™ reparation remedy, Maher has alleged additional violations
of a continuing nature of the Shipping Act by PANYNIJ for its acts or failurcs to act and for
which Maher seeks reparations. PANYNJ failed to and continues to fail to establish, observe,
and enforce just and reasonable regulations and practices, including with respect to the setting of
leasc terms and other practices applicable to Maher. PANYNIJ also unreasonably refused to deal
with Maher with respect to its lease terms and continues to unreasonably refuse to deal with
Maher. As a result of the foregoing violations of the Shipping Act, Maher has sustained and
continues to sustain injury compensable by rcparations. The 1.D. did not grant summary
Judgment with respect to Maher’s reparation claims pertaining to “any non-lease term claims
asserted by Maher, such that the Port Authority refused to deal with Maher, inasmuch as any
such claim appears to be based upon alleged actions by the Port Authority during 2007 and 2008,
i.e. within the threc-year limitations period.” [.D, atl 5. Additionally, Maher alleged and
maintains reparations remedies pursuant to 46 U.S.C. §§ 41106(3) (refusal to deal), 41102(c)
(failure to establish, observe, and enforce just and reasonable regulations and practices), and
41102(b)(2) (failure to operate in accordance with a filed agreement) pertaining to the disparate
lease terms before the 2007 and 2008 additional violations referenced by PANYNIJ.

As described above, PANYNJ also unrcasonably refused to deal or negotiate with Maher

repeatedly during the period 2007 and thereafter, both with respect to the claims at issue in Dkt.
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07-01 and Maher’s potential Ceres claims, cven though Maher repeatedly sought negotiations.
The evidence establishes that PANYNI failed to treat Maher’s requests seriously.

: DISCUSSION
I.  Legal Standards

A. Rule of Practice and Procedure 227(a)(1} and 153

Commission Rule 227(a)(1) provides that “any party ﬁay file a memorandum [together
with a brief in support] excepting to . . . such decision.” 46 C.F.R. § 502.227(a)}(1); LD. at 46.
The LD. also granted Maher leave to appeal per Rule 153. /d. at § 502.153. LD. at 47. .

The Commission reviews an ALJ order granting summary judgment de novo. See
EuroUSA Shipping, Inc., Tober Group, Inc, and Container Innovations, Inc.—Possible
Violations of Section 10 of the Shipping Act of 1984 and the Commission’s Regulations at 46
CFR §51527,31 S.RR. 540, 545 (F.M.C. 2008). This means that the FMC “look[s] at the
case anew, the same as if it had not been heard before, and as if no decision previously had been
rendered, and giving no deference to the [ALY's] determinations.” McComish v. Bennerr, 611
F.3d 510, 519-20 (9th Cir. 2010) (internal quotation marks omitted) (emphasis added).

B. Summary Judgment

The I.D. grants partial summary judgment regarding certain of Maher’s “lease-
discrimination” claims seeking reparations. Howcver, it sustains Maher’s underlying “lease-
discrimination” claims for a determination of the cease and desist order remedy.

As an initia} matter, summary judgment is generally disfavored by the Commission. See,
e.g, NPR, 28 S.R.R. at 1011 (cited with approval in EuroUSA, 31 SR.R. at 546). The
Commisston’s standard for considering such motions is to “ensure that doubts are resolved in
favor of the nonmoving party, and that dccisions are made on tecords that are as complete as

possible.” /d. For that reason, summary judgment motions before the Commission “should be
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rarely granted in complex cases requiring more fully developed records or cases involving novel
statutes or question [sic] of motive or intent.” Id (citing McKenna Trucking Co., Inc. v. A.F.
Moller-Maersk, Inc., 27 SR.R. 1045 (ALY 1997)).

Summary judgment is “especially inappropriate” in discrimination cases such as this
proceeding because, as the Commission stated almost four decades ago, “[c]itations to
precedents of the Commission and its predecessors could be almost endlessly multiplied to show
that questions of discrimination and prejudice or preference are questions of fact. . . .” In re
Denial of Petition for Rule Making, Cargo Diversion, 14 S R.R. 236, 238 (FM.C. 1973); see also
NPR, 28 S.R.R. at 1016 (quoting In re Denial of Petition for Rule Making and denying motion
for summary judgment of leasc discrimination claims for statute of limitations, stating that

<

“questions of prejudice, preference and discrimination” in lease discrimination claims, “are
questions of fact, making summary judgment especially inappropriate.™).

Summary judgment is also inappropriate here because it saves the Commission no
resources. The continued vitality of Maher’s cease-and-desist order remedy necessitates a trial
involving fundamental “questions of fact” about the underlying Shipping Act violations. Courts
deny summary judgment where “the issues raised in the motion are closcly meshed with issues to
be tried and sumumary disposition of these issues would not materially expedite the proceedings.”
State of N.Y. v Amfar Asphalt Corp., 1986 WL 27582, *2 (E.D.N.Y. Nov. 20, 1986); see also
Taylor v. Rederi A/S Volo, 374 F.2d 545, 549 (3d Cir. 1967); Dunham-Bush. Inc. v. Mills, 72
FR.D. 42,46 (S.D.N.Y. 1976).

Where summary judgment is sought based on an affirmative defense, such as the statute

of limitations for reparations at issue here, the movant bears the burden of proof establishing

facts supporting the affirmative defense. Tech 7 Systems. Inc. v. Vacation Acquisition, LLC, 594
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F. Supp. 2d 76, 80 (D.D.C. 2009). The Commission recently reiterated that “[ajt the summary
judgment stage, the burden . . . on the nonmoving party is °. . . not a heavy one; the nonmoving
party simply is required to show specific facts, as opposed to general allegations, that present a
genuine issue worthy of trial.”™ EwroUSA, 31 S.R.R. at 545 (quoting 10A Wright, Miller &
Kane, Federal Practice and Procedure § 2727, p. 490 (3d ed. 1998)). “Materials offered in
opposition to summary judgment are not offered to establish the truth of the matter asserted.
They are offered to establish a genuine issue of material fact for trial. At the summary judgment
stage, the role of the judge is not himself to weigh the evidence and determine the truth of the
maiter but to determine whether there is a genuine issue for trial.” Id (internal citations and
quotations omitted). The non-moving party, therefore, “receives the benefit of all reasonable
doubts and inferences to be drawn from the facts.” Id at 546.
C. The Shipping Act Violations

1. Maher’s “Lease-Discrimination” Claims

Title 46 U.S.C. § 41106(2) (Shipping Act §§ 10(b)(10) & (11)) prohibits undue or
unreasonable preference or prejudice with respect to lease lerms where:

the parties were accorded different treatment, . . . the unequal treatment is not

Justified by differences in transportation factors, and . . . the resulting prejudice or

disadvantage is the proximate cause of injury.
Ceres, 27 S.R.R. at 1270. The threshold criterion for unreasonable preference or disadvantage
was established by Volkswagenwerk. 390 U.S. at 278-80 (discriminatory {reaiment when third
party has enjoyed unfair advantage over the complainant). In Ceres, the Commission reaffirmed
that when a port authority makes a preference available 1o one tenant it must make it available to
others. 27 SR.R. at 1273.

Mere differcnces in treatment alone, however, do not violate the Shipping Act. Petchem,

Inc. v. Fed Mar. Comm’n, 853 F.2d 958, 963 (D.C. Cir. 1988) (the Shipping Act contemplates
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the existence of permissible preferences and prejudices). Therefore, only “undue or

unreasonable preferences and prejudices would be violative of the Prohibited Acts.” Seacon, 26

S.R.R. at 900. Further, even if a discriminatory practice is shown to have a valid purpose, it may

still be ruled unreasonable if “it goes beyond what is necessary to achieve that purpose.”v
Distribution Services, Ltd. v. Trans-Pacific Freight Conference of Japan and its Member Lines,

24 SRR. 714, 722 (1988); Ceres, 27 SR.R. at 1275 (discrimination with valid purpose

unreasonable where “the degree of disparity is disproportionate to [port authority’s] goals™).

2. Failure fo Establish Observe and Enforce Just and Reasonable
Regulations

Title 46 U.S.C. § 41103(c) (Shipping Act § 10(d)(1)) provides that a marine terminal
operator “may not fail to establish, observe, and enforce just and reasonable regulations and
practices relating to or connected with receiving, handling, storing, or delivering property.”
“[Als applied to terminal praclices, we think that ‘just and reasonable practice’ most
appropriately means a practice, otherwise lawful but not excessive and which is fit and
appropriate to the end in view.” NPR, 28 SR.R. at 1531 (A.L.J. 2000) (quoting Investigation of
Free Time Practices-Port of San Diego, 7 S.R.R. 307, 329 (1966)); West Gulf Maritime Ass’n v.
Port of Houston, 18 SRR. 783, 790 (F.M.C. 1978) (“WGMA™). “The justness or
reasonableness of a practice is not necessarily dependent upon the existence of actual preference,
prejudice or discrimination.” NPR, 28 S.R.R. at 1531. In the context of monetary payments, the
Commission considers *““whether the charge levied is reasonably related to the service rendered’”
by “measur[ing] the impact on the payer compared to other payers as well as the relative benefits
recetved.” Id. at 1531-32 {(quoling Volkswagenwerk, 390 U.S. at 282). “[Complainant] has the
burden of persuading the Commission that [the Port)’s practice . . . [i]s unreasonable,” and “[i]f

(Complainant] succeeds in that regard, the burden of proving justification shifts to [the Port].”
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Exclusive Tug Arrangements in Port Canaveral, Florida, 29 S.R.R. 1199, 1222 (F.M.C. 2003).

3. Unreasonable Refusal to Deal

Title 46 U.S.C. § 41103(c) (Shipping Act § 10(b)(10)) provides that a “marine terminal
operator may not unreasonably refuse to deal or negotiate.” “This requires a two part inquiry:
whether [the Port] refused to deal or negotiate, and, if so, whether its refusal was unreasonable.”
Canaveral Port Autk., 29 S.R.R. at 1448. The Commission “must determine whether the refusal
was unreasonable or whether it may have been justified by particular circumstances in effect.”
Docking and Lease Agreement By and Between City of Portland, Maine and Scotia Prince
Cruises Limited, 30 S.R.R. 377, 379 (F.M.C. 2004).

II.  Substantive Errors and Exceptions
A. The Initial Decision Erroneously Determined No Cortinuing Violation

The Commission’s regulation expressly addressing allegations of continuing violations
for purposes of reparations, FMC Rule 63(b), plainly permits complainants to recover reparations
for continuing violations. Commission authority cstablishes that the violations at issuc here
constitute continuing violations. Ceres, 27 S.R.R. at 1277 (“the violations are continuing in
nature and the injury is suffered over a period of time™) (emphasis added). At a minimum, the
Commission authority permits Maher to recover reparations for the period after June 3, 2005
(three years prior to filing its complaint). See, e.g., Seacon, 26 S.R.R. at 277 (Complainant could
challenge discriminatory rate charges commencing seven years before its complaint was filed,
but recover reparations only for the three-year limitations period prior to filing the complaint).

The 1.D. erroneously ignores FMC Rule 63(b) and Commission continuing violation
authority, including Ceres. Instead, the 1.D. misconstrues Commission authority recognizing
continuing violations and invokes inapposite employment discrimination and antitrust case law

to mposc a requircment for new “overt discriminatory acts” to dismiss Maher’s claims.
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PANYNJ’s continuing failure to comply with its absolute duty to provide Maher volume
discount terrus provided to Maersk-APM by its very nature alleges a current, and future,
violation of the Shipping Act and therefore constitutes a continuing violation. Contrary to the
LD., the continuing violations as alleged are sufficient for the purposes of the statute of
limitations. No additional new “overt discriminatory acts” are required.

1. Commission Authority Recognizes The Continuing Violations

Commission authority plainly permits reparations for continuing violations alleged by
Maher. FMC Rule 63(b) provides:

The Commission will consider as in substantial compliance with a statute of

limitations a complaint in which complainant alleges that the matters complained

of, if continucd in the future, will constitute violations of the shipping acts in the

particulars and to the extent indicated and in which complainant prays for

reparation accordingly for injuries which may be sustained as a result of such

violations.
Rule 63(b), 46 C.F.R. § 502.63(b). Nowhere in this governing rule do the words “new overt
discriminatory act” appear. To the contrary, all that is required is that “complainant alleges that
the matters complained of, if continued in the future, will constitute violations. . . .» Id Maher
complied with the rule and expressly alleged that the matters complained of constitute continuing
violations for which Maher seeks reparations. See, e.g., Maher Complaint, Dkt. 08-03, IV.A.}

Moreover, Ceres held that allegations of undue discrimination and unreasonable practices in

failing to extend preferential lease terms fairly—materially the same “lease discrimination”

' E.g., Maher Complaint, 08-03, IV.A. “Maher seeks a cease and desist order and reparations for
injuries caused to it by PANYNI's violations of the Shipping Act, 46 U.S.C. §§ 41106(2) and (3)
and 41102(c), because PANYNJ (a) gave and continues to give an undue or unreasonable
prejudice or disadvantage with respect to Maher, (b) gave and continues to give an unduc or
unreasonable preference or advantage with respect to APMT, (c) has and continues
unreasonably 1o refuse to deal or negotiate with Maher, and (d) has and continues to fail to
establish, observe, and enforce just and reasonable regulations and practices relating to or
connected with receiving, handling, storing or delivering property.”
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violations here—constitute continuing violations of the Shipping Act. Ceres, 27 SRR, at 1277,
The 1.D.’s complete failure to address these express Commission authorities precisely on point,
and instead resort to non-Shipping Act authorities, is stunning.

Maher properly alleged continuing violations, the substance of which was not challenged
in the motion nor decided by the 1.D. The L.D. does not conclude that the continuing violations
fail to show actual violations of the Shipping Act, nor would there be any factual basis to reach
such a conclusion. PANYNJF’s motion did not advance any allegedly-undisputed material facts
that the “lease-discrimination” claims do not constitute continuing violations. To the contrary,
PANYNJFs motion rclied entircly on a lcgal argument requiring a “new overt act” for a
continuing violation, and the L.D. simply agreed. 1.D. at 34. Indeed, the L.D. admits that
PANYNJ’s future “lease discrimination™ may violate the Shipping Act and warrant a cease and
desist order. 1D. at 46. Therefore, dismissal of the reparations claims for the continuing
violations was plamn crror.

2. The LD. Erroneously Required a New Overt Discriminatory Act

The 1.D. argues that “the discriminatory differences between Lease EP-248 and EP-249”
do mnot constitute continuing violations of the Shipping Act because of “an absence of an overt
discriminatory act by PANYNJ within the limitations period.” [.D. at 34. Because PANYN]J
and Maher negotiated and signed the lease before October 1, 2000, the 1.D. concludes that those
ar¢ “acts ‘that occurred in the past and {arc] now complete.”” 1.D. at 40 (alterations in original).
But, a coninwng violation of the Shipping Act does not also require new “overt discriminatory
acts” as mandated by the 1.D.

a. PANYNJ’s Failure to Fulfill 1ts Shipping Act Absolute Duty
Constitutes A Continuing Violation

The LD. fails to comprehend that PANYNJ has a continuing absolute duty to provide
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volume discount terms in a reasonable, even-handed manner. Ceres, 29 S.R.R. at 372-73 (the
statutory duty is “absolute” to apply crileria for lower rates in an evenhanded manner); Ceres, 27
S.R.R. at 1251 (“This decision merely reflects existing precedent that when a port authority
establishes criteria for offering incentive rates, it must apply those criteria in a reasonable even-
handed manner. . . [and] the violations are continuing in nature and the injury is suffered over a
period of time.”) (emphasis added). As the Commission has explained, the simplest way for a
port authority to avoid running afoul of the Shipping Act when providing differing arrangements
is by offering to make those arrangements with other port users. In the Matter of Agreement No.
T-1870: Terminal Lease Agreement at Long Beach, California, 9 S.R.R. 390, 398 (FM.C. 1967)
(emphasis added).

Likewise, port authorities may not unrcasonably refuse to deal with port users like
Mabher, and a refusal to deal constitutes a continuing violation. Canaveral Port Auth., 29 S.R.R.
at 1451 (violation continued for a period of almost two years from when it initially refused to
consider port user’s application from June 13, 2000-May 20, 2002 when it invited new
applications); Seatrain Gitmo, Inc. v. Puerto Rico Maritime Shipping Auth., 18 S.R.R. 1079,
1082 (adopted by EM.C. 1979) (port authority’s refusal to provide berthing access for over two
years, commencing outside the limitations period, constituted a continuing violation).

Maher did not allege a one-off violation of the Shipping Act that was complete before
October 2000. Rather, Maher’s complaint alleges PANYNI’s continuing violations. PANYNJ’s
failure to fulfill its absolute duty to make the same volume discount terms available to Maher
violated and continues fo violate the Shipping Act every day that PANYNYJ fails to offer Maher
the same volume discount lease terms. Seatrain, 18 S.R.R. at 1082 (citing Hanover Shoe, Inc. v,

United Shoe Mach. Corp., 392 U.S. 481, 502 (1968) (recognizing continuing violations for
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conduct begun decades earlier that continues to violate law in limitations period) and Baker v. F
& F Inv., Co., 489 F.2d 829, 836 (7th Cir. 1973) (for conduct 1n violation of law that continues
into a limitations period, a new period began to run each day as to each day’s damage)).

b. Private Agreements Do Not Immunize Failures to Fulfill
Statutory Duties

Commission authority establishes that the continuation of unlawful provisions of an
agreement constitutes a continuing violation of the Shipping Act. See Ceres, 27 S.R.R. at 1277
(finding that the violations resulting from differences in the leases “are continuing in nature aﬁd
the injury is suffered over a period of time.”) (emphasis added); Ballmill Lumber & Sales Corp.
v. The Port of New York and New Jersey, 10 S.R.R. 131 (F.M.C. 1968) (complainant lessee
successfully challenged a provision in lcasc with port more than six years after agreement was
entered into); River Plate & Brazil Conferences v. Pressed Steel Car Co., 124 F. Supp. 88
(S.D.N.Y. 1954), aff'd, 227 F.2d 60 (2d Cir. 1955) (agreement provision was a continuing
violation of the Shipping Act cven though complainant agreed to it and operated under it for six
years). The Commission is obligated to enforce violations of the Shipping Act, not immunize
them. See Ceres, 29 S.R.R. at 371 (affirming that “the Commission’s statutory duty with respect
to agreements should not be thwarted by the inconsistent actions of the parties to the
agreement.”). The L.D. erroneously shuns this foundational Commission authority and rejects
other FMC lease discrimination authorities involving continuing violations.

In Seacon, complainant’s reparations claims for discriminatory rate charges pursuant to a
lease initiated seven years before the complaint were not barred. 26 S.R.R. at 277. Damages
were limited to the three year period prior to the complaint. /d. The rule was clearly presented
in the initial decision:

The original complaint hercin was filed at the Office of the Secretary of the
Commission on May 30, 1990, served on June 5, 1990, and the amended
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complaint was served on April 9, 1991. Section 11(g) of the Shipping Act of 1984
(the 84 Act) provides for payment of reparations limited to certain conditions,
including that complaints be filed within three years after the cause of action
accrued. Under this rule reparations for the period prior to May 30, 1987, are
barred.

Id at 251. And the presiding officer applied the rute with similar clarity:

[the disputed] fuel charges (rates) were established by the Port in its tariffs, which
became effective on October 1, 1982, and which remained unchanged until July 1,
1990. Thus, Seacon's cause of action as to a disparity in fuel costs began to
accrue over seven years before its complaint was filed in May 1990, and, of
course, the Port was obliged to charge the fuel costs specified 1n its tariff, unless
its lease agreements were amended in this respect. b the extent that the disparity
in fuel costs continued after May 30, 1987, these costs would not be barred.

. .. . Seacon ceased operation at T-25 1n July 1988, so that the unbarred fuel
disparity was for a relatively short period, and perhaps was offset by payments or
lack of payments by Seacon for acres less than suitable for container yard
operations.

Id at 277 (emphasis added). Seacon recognized the legal vitality of the alleged Shipping Act
discrimination claims for a port authority’s ongoing violation of the Shipping Act in charges that
began to accrue over seven years prior to the complaint.?

In NPR, Chief Judge Kline rejected the port authority’s contention that claims were time-
barred, agreeing with complainant NPR that “the Board’s practice in demanding payments over
the life of the cancelled lease constitutes ongoing conduct and that its complaint is therefore not
time-barred. .. .7 28 S.R.R. at 1014. His expression of the rule was clear:

NPR argues, correctly in my opinion, that the Board's practice in demanding
payments over the life of the canceled lease constitutes ongoing conduct and that

? The LD. incorrectly reads the holding in Seacon as obiter dictum by mistaking the claim for
diesel fuel rate discrimination (the claim discussed above) with a separate discrimination claim
concerning use of cranes. The most favored nation clause did not apply to the diesel fuel rate
discrimination claim. Nor is the criticism that reparations were not ultimatcly awarded on the
merits availing. Importantly, both the I.D. and PANYNYJ ignore the fact that the Commission’s
ultimate dismissal on the merits does not suggest that the Commission disagreed with the
Presiding Officer’s application of the continuing violation rule, which was clearly described and
applicd, and required no further analysis. The criticism in the 1.D. that the decision did not cite
cases discussing the clements of a continuing violation provides no support for the I.D."s reliance
on Inapposite cases.
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its complaint is therefore not time-barred even by the two-year statute of
limitations set forth in section 22 of the 1916 Act, which is inapplicable, nor by
the three-year statute of limitations set forth in section 11 of the 1984 Act, which
is applicable.

Id. at 1014.° Pursuant o the continuing violation rule, he rejected the port authority’s argument
that an agreement to pay cancellation fees executed outside an allegedly applicable limitations
period would immunize the port authority’s allegedly wrongful conduct in demanding excessive
‘payments over the life of the cancelled lease. Id.

In Intership, the respondent port authority moved to dismiss complainant’s reparations
claims arising out of a lease executed over seven years prior to the complaint. 30 S.R.R. at 425-
26. The ALJ denied the motion, expressly applying the FMC’s continuing violation rule because
“the complainant clearly includes ailegations of continuing offenses and secks reparations in
connection with those violations.” Jd. at 425. She also explained Commission authority on
continuing violations: “[t]here is no competent evidence or rule of law that [a] complaint should
be dismissed because some of the harm occurred before the [limitations period] and
[complainant] knew or should have known of the harm.” Jd.

The LD. erroneously strains to distinguish /ntership by asserting that Maher’s “lease
discrimination” alleges only “acts that occurred in the past and are now complete.” That is not
correct. Maher alleged that PANYNJ violated and continues to violate the Shipping Act.
Maher’s complaint is similar in this respect to the determinative finding in Intership, “the
Complaint was initiated due to PRPA’s ongoing failure to operate in accordance with the
requirements of the Shipping Act.” Jd at 425-26 n.51. The position taken in the LD. reflects its

fundamental failure to appreciate PANYNI's absolute continuing duty to make available to

? The L.D. also disregards NPR as obiter dicta and indicates it “respectfully disagreefs]” because
of the inapposite authority the I.D. invokes requiring a new “overt act of discrimination.”
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Maher the same preferential lease terms provided to Maersk-APM.*
c. The LD. Erroneously Invokes Inapposite Employment Cases

Relying principally on Title VII® cases, the 1.D. rules that respondent “must commit an
overt act of discrimination within the limitations period.” L.D. at 34-35 (quoting Ledbetter v.
Goodyear Tire & Rubber Co., 550 U.S. 618, 624-25 (2007) (receipt of paychecks insufficient to
constitute new overt acts because the acts within the statute period were not themselves
violations of the applicable statute) and United Air Lines Inc. v. Evans, 431 US. 553, 558
(1977)). However, the Ledbetter/United line of authority is inapposite to the Shipping Act and
has never been relied upon by the Commission. As an initial matter, when reading outside
Shipping Act jurisprudence, the Commission has underscored the essential analytical step “to
illustrate why the particular cases . . . cite[d] are consistent with or relevant to the Shipping

Act” Inlet Fish, 29 SR.R. at 313. The I.D. did not do this.

* For its part, PANYND’s assertion that Jniership “would offer Maher no support [becausc in
Intership], the complainant alleged that the respondents werc in violation of continuing
contractual obligations under its agreement . . . during the limitations period,” as opposed to
challenging that the lease itself violates the Shipping Act (MSJ at 18 n.12), is neither accurate,
nor relevant, and ignores the crux of the holding that the “continuing violations™ are the port
authority’s failures to comply with its obligations under the Shipping Act, some of which began
accruing prior to the limitations period.

Additionally, the rule from Intership was similarly applied in Odyssea Stevedoring of
Puerto Rico, Inc. v. PRP4, 30 S.R.R. 484, 503 (Trudelle, ALJ 2004). In Odyssea, the complaint
alleged continuing violations of the lease, alleged that enforcement of the lease itself was a
continuing violation, and that the respondent’s conduct was a continuing violation. f/d The I.D.
discounts these express conclusions, arguing that the Odyssea decision did not “discuss the effect
of the statute of limitations on a claim. . . .” LD. at 41. But, the 1.D. misses the point. The
decision held that the allegations of continuing failure to provide preferential lease terms, among
others, constituted continuing violations. Moreover, in light of Ceres’ express ruling that the
lease discrimination there constituted continuing violations, there was no need for the ALJ to
engage in the discussion suggested by the 1.D. 27 S.R.R. at 1277.

5 The L.D. principally invokes Title VI disparate treatment and related cases to find a way to
foreclose Maher’s reparations. Other employment statutes mentioned generally look to Title VII
junsprudence. Thercfore, this section refers generally to the set of statutes and employment law
cases cited in the Order as “Title VII” law,
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The consideration of new overt acts in Ledbetter applied uniquely to continuing
violations of Title VII disparate treatment claims. As the Supreme Court finrmly emphasized in
rejecting Ms. Ledbetter's argument that the court should consider jurisprudence applying a
related employment discrimination statute, the Equal Pay Act of 1963 ("EPA™), "[t]he simple
answer to this argument is that the EPA and Title VII are not the same.” Ledbetter, 550 U.S. at
640 (emphasis added). Unlike other employment law violations, a Title VII disparate treatment
claim requires joining two distinct elements, (1) "employment practice” and (2) "discriminatory
intent," to fully form a causc of action. 7d. at 631. The court cmphasized that the discriminatory
intent requirement is the "defining” or "central element"” of the disparate treatment claim at issue
and therefore, the primary reason for the strict interpretation of the 180-day limitations period.
Id. at 624 & 629. The court also underscored (1) "Title VII's integrated, multistep enforcement
procedure,” which it feared would be distorted by Ms. Ledbetter's continuing violation theory,
and (2) that it interprets Title VII mindful of "the legislative compromises that preceded the
cnactment of Title VII" and "respectful of the legislative process that crafted this scheme." fd. at
629-30.

These unique statutory purposes do not apply to the Shipping Act. Ledbetter, tuming as
it does on such unique reasons, is wholly irrelevant to the Shipping Act and this proceeding. See
Volkswagermwerk, 390 U.S. at 271, 274 n.21, 276 (the purpose of the Shipping Act was to
“subject to the scrutiny of a specialized government agency the myriad of restrictive agreements
in the maritime industry.” Because the Shipping Act perrhits some conduct that would otherwise
be barred by antitrust law, “[t]he condition upon which such authority is granted is that the
agency entrusted with the duty to protect the public interest scrutinize the agreementfs]”). The

Supreme Court expressly acknowledged that the Ledbetter rule did not apply to another
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employment statute that does not require specific intent to discriminate. Ledbetter, 550 U.S. at
641 (Fair Labor Standard (FLSA) Act does not require specific intent to discriminate and it is
"well established that the statute of limitations . . . runs anew with each paycheck.”™). The
Shipping Act, like FLSA, does not require specific intent to discriminate. Volkswagenwerk, 390
U.S. at 280-82 (intent to discriminate is irrelevant for Shipping Act claims). The express
acknowledgment of Ledbetter s inapplicability to the FLSA applies equally to the Shipping Act.
Ledbetter is wholly inapposite.6

d. The I.D. Erroneously Invokes Inapposite Antitrust Cases

The LD. also invokes a discrete subset of inapposite antitrust “tying-contiract” cases to
require new “overt discriminatory acts” in addition to the continuing violations alleged. The I.D.
principally relies on Varner v. Peterson Farms, and cases cited therein, applying “overt acts” in
this peculiar context. 371 F.3d 1011, 1019-20 (8th Cir. 2004) (quoting Pace Indus. Inc. v. Three
Phoenix Co., 813 F.3d 234, 237 (9th Cir. 1987)) (“[a]n overt act has two elements: (1) it must be
a new and independent act that is not merely a reaffirmation of a previous act, and (2) it must
inflict new and accumulating injury on the plaintiff.”). But, like Ledbetter, Varner’s specialized
requirements do not govern the Shipping Act, and the Commission has never relied upon the
tying-contract standard in Varner to determine a continuing violation under the Shipping Act.

Contrary 1o Varner, the Shipping Act recognizes that reaffirmations of previous acts

§ Moreover, Congress expressly overruled Ledbetter with regard to pay discrimination claims.
See Lilly Ledbetter Fair Pay Act of 2009, Pub. Law 111-2 (Jan. 29, 2009) (“Congress finds . . .
Ledbetter . . . significantly impairs statutory protections against discrimination in compensation [
| that have been bedrock principles of American law for decades . . . by unduly restricting the
time period in which victims of discrimination can challenge and recover for discriminatory
compensation decisions or other practices™); see also Diaz v Jiten Hotel Mgmt., Inc., 2011 WL
181777, at *7 (D. Mass. Jan 20, 2011) (citing Ledbetter Act and holding that “a claim accrues
with each paycheck that stems from a discriminatory decision irrespective of when the decision
was made”). The Ledbetter continuing violation rule invoked by the 1.D. no longer applies even
to Title VII discrimination cases, much less the Shipping Act.
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constitute continuing violations that satisfy the statute of limitations. See Seatrain, 18 SR.R. at
1079 (port authority’s continuing refusal to provide berthing access constituted a continuing
violation—even though refusal was initiated outside the limitations period—and recognizing the
right to reparations for the damages arising from the effects of the refusal inside the limitations
petiod); see also Inlet Fish, 29 S.R.R. at 314 (explaining that the continuing violation recognized
in Seatrain was not barred by complainant’s knowledge of its claim or its identical injury that
began outside of the limitations period). Thus, a Shipping Act continuing violation initiated
outside a limitations period does nof immunize reparations for reaffirmations of the violation
inside a statutory period. See Seatrain, 18 S.R.R. at 1082.

In Seatrain, the complainant sought reparations for a port authority’s refusal to provide
access to certain port facilities. Jd. at 1081. The port authority claimed that the complaint was
barred by the statute of limitations, arguing that the claim accrued when the port authority first
refused to provide access, which began outside the limitations period. Subsequent refusals, the
port authority argued, did not restart accrual. Jd.” Seatrain rejected the port authority’s argument
because the complaint alleged the violations continued. Unlike a circumstance involving “a
single refusal for a single utilization,” Seatrain explained that the complainant’s aftempt to obtain
access before the limitations period, and the port authority’s initial refusal and continuing failure
to provide access to date, alleged a continuing violation. Id.

With respect to specific acts, Seatrain held that each refusal is a new act for the purpose
of the Shipping Act statute of limitations. Jd. at 1082 (“As alleged, each and every berthing
barred is a new act giving rise to alleged injury.”). Importantly, with respect to the continuing

refusal, Seatrain expressly held that the continuing refusal to provide access is not one act, but is

7 Section 22 of the 1916 Act was at issue in Seatrain. Other than its shorter two-year period,
section 22 is materially similar on this issue to section 11(g) in 1984 Act.
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treated for the purposes of the statute of limitations as a series of individual acts whenever
Seatrain used alternative berths. Id. at 1082 (“Any unlawful act, however, which continues
becomes not one act but a series of individual actions each time it is enforced.”) & 1081 (because
of the port authority’s continuing refusal, Seatrain used alternative facilities after the port
authority’s specific refusals in August 1979). The 1.D. erroncously ignores this holding in
Seatrain, apparently because it defies Varner/Ledbetter.

Nevertheless, the [.D. labels Seatrains continuing violations as new “oveﬁ acts” in an
attempt to conform to Varner/Ledbetter. See 1.D. at 36 (asserting that Seatrain is “consistent
with the [Ledbetter/Varner] continuing violation rule”). The LD. erroneously argued that
“Seatrain stands for the proposition that claims accruing outside of the limitations period do not
bar complaints seeking reparations for claims of similar overt discriminatory acts inside the
limitations period,” and that “[eJach refusal 10 permit Seatrain to berth, some of which occurred
within the limitations period, was a separate overt act of discrimination, not the unabated inertial
consequence of a discriminatory act outside the limitations period.”). 1.D. at 36, 37 (emphasis
added). The 1.D.’s reading, and rewriting, of Seatrain is erroneous.

Seatrain does not contain the “similar overt discriminatory acts” language read into it by
the LD. Nor does Seatrain support such an interpretation. Rather, Seafrain explains that the
conlinuing violation was the continuing refusal to provide access—initiated outside the
limitations period—not that “cach refusal” constituted “a scparate overt act of discrimination”:

The event giving rise to Scatrain’s efforts for relief and the gravamen of its
complaint was fhe refusal of PRPA and PRMSA to make Isla Grande available to

Seatrain after the closurc of the Pan Am facility in San Juan. [] the cause of

action relating to this refusal by PRPA and PRMSA accrued within two years of

the instant complaint for damages.

Seatrain, 18 S.R.R. at 1081 (emphasis added). The focus in Seatrain is on the initial refusal and
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its continuaﬁon, which forms the basis of the contimuing violation. Nor is Seatrairn ¥ recognition
of the right of reparations limited only to specific requests or refusals, as the L.D. seems to
suggest, but rather “continuing refusals . . . with continuing use of alternative facilities . . .
result[ed] in alleged continuing and accumulative injury.”®

Finally, the 1.D.’s argument that Seatrain’s reaffirmation of a refusal policy qualifies as
an “overt act” under Varner is directly contradicted by “tying-contract” cases. Pace Indus. Inc.
v. Three Phoenix Co., which Varner relies upon as authority for its definition of overt acts, holds
that subsequent refusals to act do not constitute scparate “overt acts.” 813 F.3d at 237-38 (quoted
in Varner). See also L.D. at 35-36. Under the Varner authority, subsequent refusals do nor
constitute continuing violations or reset the statute of limitations. /d. at 238. The approach in
Varner 1s plainly not consistent with Seatrain.

e. The LD. Erroneously Ignored Authority Cited in Seafrain

Seatrain held that the port authority’s refusal to provide berthing access outside a
limitations period constituted a continuing violation where the port authority continued to refuse
to provide access into the limitations period. 18 S.R.R. at 1079. In so ruling, Seatrain cited two
cases: (1) Hanover Shoe, 392 U.S. at 502 and (2} Baker, 489 F.2d at 836. The I.D. ignores these
cases, which provide clear illumination of Seatrain’ holding without resorting to inapposite
tying-contract or employment law cases. The alleged failure to act in a manner required by the
Shipping Act alleges an act that by its very nafure constitutes a continuing violation because it
alleges that a violation of the Shipping Act has or will occur in the statutory period.

In Hanover, a non-conspiracy Sherman Act case, the Supreme Court held that the

plaintiff could recover damages for Sherman Act violations, stemming from defendant’s practice

® The facts in Seatrain included specific requests and refusals as well as “continuing requests . . .
and continuing refusals . . . with continuing use of alternative facilities.” Jd. at 1081-82.
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of leasing and continuing refusal to sell its machinery that had begun beyond the limitations
period. The defendant argued that because it first refused to sell in 1912, the action was barred
by the statute of limitations. The Supreme Court held that although the violation was first
initiated cutside the limitations period, damages could be had for continuing violations within the
statutory period. Continuation of the policy was by its nature a continuing antitrust violation:

We are not dealing with a violation which, if it occurs at all, must occur within

some specific and limited time span. . . . Rather, we are dealing with conduct

which constituted a continuing violation of the Sherman Act and which inflicted

continuing and accumulating harm on Hanover. Although Hanover could have

sued in 1912 for the injury then being inflicted, it was cqually entitled to sue in
1955.

392 U.S. at 502 n.15. As the Third Circuit explained, and the Supreme Court upheld, the
continued collection of lease payments, and entering into new leases, constituted continuing
violations. Id. at 502. Seatrain expressly cited and relied upon Hanover for the proposition that
a single act or failure to act in violation of the Shipping Act that continues (i.e., the berthing
refusal in Seatrain and the refusal to sell in Harnover) is treated for the purpose of the reparations
statute of limitations as a new act each day the violation continues. 18 S.R.R. at 1082.

Along with IHanover, Seatrain cited Baker, which the 1.D. also ignored. 489 F.2d at 836.
In Baker, the court of appeals held that antitrust and civil rights claims based on installment sale
contracts and loans based on false and excessive appraisals were not time barred because
defendants’ wrongful conduct continued after the contracts were signed, injury to plaintiffs
continued to accrue, and “had defendants at any time ccased their wrongful conduct, further
injury to plaintiffs could have becn avoided.” /d. “[A] new injury was inflicted in plaintiffs each
day until the federal defendants abandoned their discriminatory policies or the respective
mnstallment contracts were completely performed, whichever occurred first. Consequently, a new

limitations period began to run each day as to that day’s damage. . . .” Id.
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The I.D. lacks any basis or reason for failing to address the cases expressly cited in
Seatrain. In contrast to Seatrain s reliance on Hanover and Baker, the Commission does not rely
upon the Varner “tying-contract” sub-set of antifrust cases that the I.D. reads into Seatrain. The
LD.’s silence is particularly perplexing because Hanover is a foundational authority on
continuing violations and Maher raised and discussed Hanover and Baker in its Reply in
Opposition to PANYNI’s Motion, etc. See Exhibit B at 19-20. To the extent consideration of
antitrust authorities is needed to understand Seatrain, the 1.D. should have started with the
authority that Seafrain actually cited.

f. Varner Does Not Apply To The Shipping Act

Varner is inapplicable here for good reason: the Varner tying-contract cases apply to the
unique requirements of an antitrust tying violation, requirements not present in all antitrust cases,
e.g., Hanover, where the alleged continuing violation by its nature alleges actual violations of the
relevant statute, much less in Shipping Act cases.

Antitrust violations gencrally accruc when an act first causes antitrust injury, but two
exceptions apply to “allow an antitrust suit 10 be brought more than four years after the events
that initially created a cause of action.” See, e.g., Kaiser Aluminum & Chemical Sales, Inc. v
Avondale Shipyards, Inc., 677 F.2d 1045, 1051 (5th Cir. 1982) (“'These grounds are derived from
Zenith Radio Corp. v. Huzeltine Research, Inc., 401 U.S. 321, (1971) and Hanover Shoe, Inc. v
United Shoe Machinery Corp., 392 U.S. 481 (1968)"):

the continuing conspiracy or continuing violation exception [] permits a cause of

action to accrue whenever the defendant comnits an overt act in furtherance of an

antitrust conspiracy or, in the absence of an antitrust conspiracy, commits an act

that by its very nature is a continuing anfitrust violation

Kaiser, 677 F.2d a1 1051 (emphasis added) (ciring Hanover Shoe and Zenith).

Whether an act is “by its very nature . . . a continuing antitrust violation” depends on the
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particular antitrust provision that is alleged to continue into the limitations period. See, e.g.,
Nat’l Souvenir Ctr, Inc. v Historic; Figures, Inc., 728 F.2d 503, 509-10 (D.C. Cir. 1984)
(discussing continuing violation exception and the particular “overt acts” required to establish a
continuing tying violation vs. other violations). To show a tying-contract violation, a plaintiff
must show that the defendant (i) could enforce a tie, and (ii) actual enforcement caused “antitrust
injury” during the limitations period. Adirweld Inc. v. dirco, Inc., 742 F.2d 1184, 1190 (9th Cir.
1984). The elements required to show an antitrust tying violation are simply not required to
show a violation of the Shipping Act.

Thus, the 1.D.’s reliance on the tying-contract discussion in Eichman v Fotomat Corp. (as
quoted in Varner) for the proposition that mere payments under an anticompetitive agreement
during a limitation period do not constitute a continuing violation is inapposite. 1.D. at 35-36,
41-42. The Eichman proposition invoked by the 1.DD. stands for the entirely unremarkable point
that, with respect to tying-contract antitrust violations, plaintiff failed to show that the defendant
“actually did enforce the tie” during the limitations period. 880 F.2d 149, 160 (9th Cir. 1989).

Nevertheless, the 1.D. erroneously asserts that the holding in Eichman states a rule of law
applicable to the Shipping Act, concluding that “PANYNI’s passive receipt of [rental payments] .
.. is not an overt act of enforcement which will restart the statute of limitations.” L.D. at 42. The
I.D. is incorrect. But, even in tying-contract cases, the actual rule is that tying-contract
continuing violations can be cstablished by continued operation of an unlawful contract. See,
e.g., Twin City Sportservice, Inc. v. Charles O. Findley & Co., 512 F.2d 1264, 1270 (5th Cur.
1975); Aurora Enterprises v. Nat’l Broad. Co., 688 ¥.2d 689, 694 (9th Cir. 1982); Airweld, 742

F.2d at 1190; Nat’l Souvenir Ctr., 728 F.2d at 510.
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B. The Initial Decision Erroneously Determined Claim Accrual

The L.D. erroneously determined that “Maher’s claim for a reparation award accrued on
the day it signed lease EP-249 and the statute of limitations began to run on that date.” 1.D. at 22.
Tt reached this result by committing two fundamental errors. First, the [.D. eliminated from its
claim -accrual analysis consideration ol the central element of the violation: “the unequal
treatment is not justified by differences in transportation factors.” LD. at 25. The 1.D. argued for
elimination by styling the central element of the violation as an “affirmative defense” and
thercfore, not part of Maher’s “prima facie case.” LD. at 25. Second, the 1.D. erroncousty
applied the “time of violation/injury rule” for claim accrual instead of the Commission’s
“discovery rule.” And further compounding its error, the 1.D. invoked inapposite case law
interpreting other statutes, principally Title VII employment law decisions, based on statutory
provisions and purposes different from the Shipping Act.

1. The L.D. Erroneously Eliminated the “Undue” Element from Claim
Accrual Analysis

The Commission’s decision in fnlet Fish, 29 S.R.R. at 313, explains that accrual of a
“cause of action™ for a violation of the Shipping Act does not occur until complainant “knew or
should have know that it had a case.” According to the Commission, “It would not be
appropriate for Inlet Fish to lose it's right to scek Commission adjudication of its dispute when 1t
had no conclusive information about such a dispute for several years after the shipments took
place.” Id (emphasis added). However, the I.D. misconstrues the Commission’s decision by
arguing sua sponfe that accrual occurs when complainant only knew or should have known that it
had part of a prima facie case. 1.D. at 23, 25. (“.. . Maher had information that would permit it
to plead {and provc) each clement of its prima facie case . .. ,” and “[n]ot only did Maher have

sufficient information to draft its Complaint, Maher had sufficient evidence in 2000 to prove all
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three elements that . . . constitute a prima facie case.”) But, that is neither what PANYNJ argued
in its motion, nor what the Commission ruled in Inlef Fish, and it required elimination of the
central element of the violation.

To the contrary, the Commission expressly ruled that accrual only commenced when a
complainant knew or should have know that it “had a case,” not par? of a case. That is why,
throughout Inlet Fish, the Commission refers expressly to complainant’s “cause of action” and
not to complainant’s prima facie case. These are two distinctly different legal concepts: (1) a
“cause of action” constitutes “a factual situation that entitles one person to obtain a remedy in
court from another person,” ie, a complete case, while (2) a “prima facie case” merely
constitutes “the establishment of a legally required rebuttable presumption,” i.e , merely part of a
case. Black’s Law Dictionary, 251 & 1310 (9th Ed. 2009).

Likewise, the Supreme Courl has emphasized that: (1) a “cause of action” is “the
unlawful violation . . . which the facts show,” not just a part of it. United Mine Workers of
America v. Gibbs, 383 U.S. 715, 722-24 (1966) (quoting furn v. Oursler, 289 U.S. 238 (1933)
and Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 321 (1927)). And (2) a prima facie case is
merely “an evidentiary standard not a pleading requirement,” as the 1.D. erroneously argued.
Swierkiewicz v. Sorema, N.A, 534 1U.S. 506, 510 (2007). Therefore, if the Commission had
meant to trigger claim accrual on the basis of a prima facie case only, it would have so ruled
expressly. But it did not because the statute says “cause of action,” not “prima facie case.”

Nevertheless, the 1.D. eliminated the undue disparity element from its accrual analysis,
arguing crroncously that becausc the element was an “affirmative defensc™ it was not part of
Mabher’s prima facie case. As an initial matter, the 1.D. erroneously stated that “the Commission

established in Ceres Marine Terminal, Ceres Element 3 is not part of Maher’s prima facie case,
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but an affirmative defense.” LD. at 25. But nowhere in that decision did the Commission style
the undue disparity element of the violation as an “affirmative defense.”

The LD. errs by misconstruing a sentence and accompanying citation m C;res as support
for the erroneous proposition. The sentence and citation follow: “The complainant has the
burden of proving that it was subjected to different treatment and was injured as a result and the
respondent has the burden of justifying the difference in treatment based on legitimate
transportation factors. Cargill, Inc. v. Waterman Steamship Corp., 24 EM.C. 442, 461-62 [21
S.R.R. 287] (1981).” This passage does rot rule that the undue element is an affirmative
defense. It simply identifies the undue element as subject to a burden-shifting procedure. The
Commission explained how it works in Cargill Initially, complainant bears the burden to
“demonstrate that thcre are no obvious differences.” 21 S.R.R. at 30t. Then, because ‘“‘this
evidence is primarily in the possession of the respondent,” the respondent has “the burden . . . to
demonstrate that there are legitimate transportation differences.” /d  Here, upon a showing by
Maher that there are no obvious differences justifying the disparity, the burden of rebutting that
showing shifts to respondent, ie., PANYNI. See id

In administrative law, a burden shifting procedure merely transfers from one party to
another the burden of rebutling evidence. Blacks Law Dictionary 223, 1502-03 (9th Ed. 2009)
(“Burden shifting is most commouly applied in discrimination cases. If the plaintiff presents
sufficient evidence of discrimination, the burden shifts to the defendant to show a legitimate,
nondiscriminatory basis for its actions. The precise components of the analysis vary depending
on the context of the claim.” “Shifting the burden of proof — In litigation, the transference of the
duty to prove a fact from one party 1o the other; passing of the duty to produce evidence in a case

from one side to another as the casc progresses, when one side has made a prima facie showing
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on a point of evidence, requiring the other side to rebut it by contradictory evidence.”). The
Supreme Court has addressed the meaning of ‘burden of proof” as used in the Administrative
Procedure Act (“APA™) § 7(c), 5 U.S.C. § 556(d) (“[e]xcept as otherwise provided by statute, the
proponent of a rule or order has the burden of proof”). (FMC Rule 155 incorporates this
principle.) The Court observed that while the APA firmly fixes the burden of proof on the party
seeking an order, an agency can shift the burden of going forward with evidence; e.g.:

once the licensee establishes a prima facie case, the burden shifts to the

Government to rebut it. This is perfectly compatible with a rule placing the

burden of persuasion on the applicant, because when the party with the burden of

persuasion establishes a prima facie case supported by “credible and credited
evidence,” it must either be rebutted or accepted as true.
Dir. Office of Worker s Comp. Programs v. Greenwich Colliers, 512 U.S, 267, 272 & 280 (1994).

The Commission’s burden shifting procedure derives from Interstate Commerce Act
jurisprudence. Cargill, 21 SR.R. at 301. And the Commission’s procedure accords with the
Supreme Court’s explanation of how agencies can shift the burden of going forward with
evidence. N.O. Steamship Ass'n v. Plaguemines Port, 23 SR.R. 1363, 1376-77 (1986), aff 'd as
Plaguemines Port v. Fed Mar. Comm’n, 838 F.2d 536 (D.C. Cir. 1988).

Imporiantly, the Commission has also emphasized that the burden shifting procedure does
not alter the ultimate statutory burden of proof. “The burden of proof in adjudicative
proceedings is upon the party proposing the rule or order, unless otherwise provided by statute.”
WGMA, 18 SR.R. at 788; Canaveral Port Auth, 29 SR.R. at 1446, The Shipping Act
provisions at tssuc do nof alter the foundational APA burden of proof. 46 U.5.C. §§ 41106(2)-(3)
& 41102(c). Therefore, the burden of proof to show that the lease disparity is undue ultimately
remains complainant’s, i.e., Maher’s.

Contrary to the 1.D., the burden shifting procedure does not constitute an “affirmative
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defense.” “An affirmative defense is defined as ‘[a] defendant’s assertion raising new facts and
arguments that, if true, will defeat the plaintiff's or prosecution’s claim, even if all allegations in
the complaint are true.” Saks v. Franklin Covey Co.; 316 F.3d 337, 350 (2d Cir. 2003) (citing
Black's Law Dictionary 430 (7th ed. 1999)); see also In re Sterten, 546 F.3d 278, 284 n.9 (3d
Cir. 2008) (defining an affirmative defense as “a matter asserted by defendant which, assuming
the complaint to be true, constitutes a defense to it. A response to a plaintiff’s claim which
attacks the plaintiff’s legal right to bring an action, as opposed to attacking the truth of the
claim.”) (Brackets omitted, emphasis in original). On the other hand, “if the defense involved is
one that merely ncgates an element of the plaintiff’s prima facie case 1t is not truly an affirmative
defense.” Sanden v. Mayo Clinic, 495 F.2d 221, 224 (8th Cir. 1974) (ellipses omitted). “In other
words, assuming a plaintiffs factual allegations make out a cause of action, an affirmative
defense bars it.” Sterten v. Option One Mort. Corp., 479 F. Supp. 2d 479, 483 (E.D. Penn.
2007). For example, if complainant proved a Shipping Act violation, but respondent established
the affirmative defense of sovereign immunity, the affirmative defense would bar the cause of
action that was proven. Ceres Marine Terminal, 30 S R.R. 358, 370 (F.M.C. 2004).

The Commission’s burden shifting procedure with respect to the undue preference or
prejudice violation, 46 U.S.C. § 41106(2), ie., requiring the respondent to prove that the
differences in lease rates are based on valid transportation factors, direcily addresses an element
of the violation which remains complainant’s ultimate burden to prove, Therefore, by definition
it is not an affirmative defense.

Likewise, the 1.D.’s erroneous accrual argument does not apply to violations of Shipping
Act §§ 10(d)(1) (failure to establish, obscrve, and cenforce just and reasonable regulations and

practices, etc.) and 10(b)}(10) (unreasonable refusal to deal). The Commission has ruled with
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respect to these violations that complainant bears the burden of proving that the relevant practice
or refusal to deal is unreasonabie and this is also an element of the prima facie case of each
violation. Ceres, 27 S.R.R. at 1274-75 (“complainants made a prima facie case where they
showed that the charges assessed did not bear a reasonable relationship to the co'mparative
benefit obtained”); Canaveral Port Auth., 29 SR.R. at 1448 (“This requires a two-part inquiry:
whether [the port authority] refused to deal or negotiate, and if so, whether its refusal was
unreasonable. . . . A refusal to deal or negotiate is not on its own a violation of the Shipping Act.
We must also d'etenrnine whether that refiisal was unreasonable.”)

Furthermore, according to the Commission, a § 10(d)(1) violation can exist even when
there is no preference, prejudice or discrimination, i.e., without a difference in lease terms: “The
justness or reasonableness of a practice is not necessarily dependent upon the existence of actual
preference, prejudice or discrimination which is unnecessary to the case. It may cause none of
these, but still be unreasonable.” Ceres. 27 S.R.R. at 1274-75 (quoting Distribution Services, 24
S.R.R. at 721). Therefore, the mere existence or ponexistence of a differcnce does not satisfy the
requirements of even a prima facie case for violations of § 10(d)(1). That is also the case for a
violation of § 10(b)}(10). As the Commission’s analysis in Caraveral Port Authority illustrates,
neither the violation nor the prima facie case tumed on the port authority’s decision to grant the
tug franchise to Petchem, but rather on the port authority’s unreasonable refusal to deal with
complainant. 29 S.R.R. at 1450 (the port authority’s failure to consider complainant’s
application is unreasonable and its justifications insufficient and inadequate). Therefore, to carry
its burden of proof of a violation of these provisions Maher must prove that PANYNJ’s practice
of failing to provide to Maher the lower lease rate terms provided Maersk-APM was

unreasonable and that element of the violations cannot be stripped away for purposes of
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accelerating claim accrual.

2. The L.D. Erroneously Applied The Time of Violation/Injury Rule

The LD.’s errors transform the test of claim accrual from the “discovery rule” to the
“time of violation/injury” rule expressly rejected by the Commission. Inlet Fish, 29 SR.R. at
313. According to the LD., Maher’s “lease-discrimination™ claims accrued upon knowledge of a
difference in lease terms. 1.D. at 29 (“On October 1, 2000, Maher knew (“discovered™) that it
had been injured by the differences between Lease EP-248 and Lease FP-249 and knew that
PANYNI caused the injury.”). The 1.D. reached this conclusion by first excluding as “not
material” Maher’s evidence submitted in opposition to the PANYNJ motion showing that Maher
only learned that the different lcase terms were undue starting in the year 2008. 1.D. at 27. This
decision to exclude Maher’s evidence as “not material” followed from the foregoing error
excluding the undue element from the accrual analysis.

The LD. erroneously argued that Maher’s discovery that the differences were undue
(which it accepts as “true™) is nothing more than the discovery “of PANYNY’s discriminatory
motive.” ID. at 27. Then, the L.D. erroneously equates that with the discovery of a “legal
injury” which it rejects as an improper basis for accrual. 1.D. at 30 (“When Maher lcamed that it
might have had a legal injury (or as it puts it “discovered” that the differences were an “undue
preference”) is irelevant to the accrual of its cause of action.”).

To the contrary, Maher did not discover PANYNJ’s “discriminatory motive” in 2008,
Mabher discovered mew facts beginning in 2008 that the differences were unduly discriminatory.
Maher discovered that the principal justification provided to Maher for the lease rate differences,
the port guarantee of ocean carrier cargo, which only took effect in 2008, was not implemented
as PANYNJ reprcsented to Maher or as expressly provided by the Maersk/APM lease. The “port

guarantee” proved to be merely a rent guarantee, not a cargo volume guarantee. See Exhibit D,
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Maher’s Responding Stmt., at Y 21-24. Under the terms of the lease, the port gnarantee did not
even commence until 2008, so Maher did not know until after 2008 that PANYNI’s
implementation and non-enforcement of the port guarantee revealed the undue discrimination.
Indeed, it was not until 2010 that PANYNJ determined how to apply the port guarantee for the
first time against Maersk-APM. See Exhibit B, Maher’s Reply, App. A., p. 4. And even then,
the port guarantee data was not provided publically by PANYNI. In fact, PANYNIJ failed to
disclose the relevant evidence about the port guarantee until 1ts belated supplemental production
to Maher in February 2011 in this proceediﬁg.

PANYNY's representations to Maher, and the Maersk-APM lease on its face, require a
cargo volume guarantee from Maersk-APM’s ocean carrier affiliate and provides PANYNI the
power to compel Maersk-APM’s parent to provide the cargo. See Exhibit D, Maher’s
Responding Stmt., at 9 21, 22, 23. The new facts that only occurred in 2010 establish that the
“port guarantee” as implemented by PANYNJ constitutes mercly a rent guarantee, not the ocean

carrier affiliate cargo volume guarantce. See Exhibit B, Maher’s Reply, App. A; Exhibit D,

Maher’s Responding Stmt., at § 24, p. 17 (Oppenheimer, Shiftan, Borrone Test.).

Maher did not know, and could not have known, facts that did not exist in the year 2000
when the Icases were concluded. The new facts Maher discovered beginning in 2008 showing
that the lease differences were unjustified and are undue 1s not the discovery of a “legal injury”
as mischaracterized by the [.D., but rather the discovery of “conclusive information” that Maher
had a “cause of action.” jnlet Fish, 29 S.R.R. at 316 (“The Commission finds that Inlet Fish’s
cause of action . . . accrued when Inlet Fish learned that it had such a cause of action.”)

3. The LD. Misapplies and Misconstrues Discovery Rule Authority
Once again, the 1.D. erroncously relies upon inapposite employment law decisions and

one Federal Tort Claims Act (FTCA) case concluding that Maher’s discovery of new facts in
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discovery in 2008 and thereafter merely constituted Maher’s discovery of “legal injury.” But
the distinction drawn by the LD. between “actual injury™ and “legal injury” from those cases
derives from the particular statutes involved and does not apply to the Shipping Act, and in any
event, although inapposite, the FTCA decision is consistent with Maher’s position.

The Commission has underscored the essential analytical step “to illustrate why the
particular cases . . . cite[d] are consistent with or relevant to the Shipping Act.” Inlet Fish, 29
S.R.R. at 313. Likewise, the FTCA case cited by the I.D. confirms this essential step in a proper
analysis. LD. at 28-29. Unired States v. Kubrick, 444 U.S. 111, 117 (1979) (cmphasizing the
unique aspects of the FTCA and the particular balance struck in its limitations period, when
deciding whether to extend limitations period).

But, the L.D. ignored the admonttions of both the Commission and the Supreme Court.
The distinction between “actual injury” and “legal injury” in a Title VII disparate treatment
claim comports with the text of rhat statute (and related law), but contravenes the plain language
of the Shipping Act. Compare 42 U.S.C. § 2000e-5(e) (Title VII limitation period begins “after
the alleged unlawful employment practice occurred”y with 46 U.S.C. § 41301 (limitations period
for reparations claim begins “after the cause of action accrued™) (emphasis added). Unlike Title
V11 and other statutes, the Shipping Act’s plain language defines accrual as the date on which a
cause of action arises, not merely the date when a practice occurred.

Additionally, the purposes underlying a limitations provision informs its interpretation.
And the Commission has explained the key purposes pertinent to the analysis here: “[blased
upon this understanding of the Act a flexible rule . . . would allow the Commission to pass on the
legality of the allegedly injurious conduct,” whereas a “stricter rule would exonerate certain

respondents even if their conduct was unlawful, simply because a potential complainant was
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unable to identify the existence of its cause of action . . . [and] {t]he Shipping Act itself suggests
this result.” Inlet Fish, 29 S.R.R. at 313. See 46 U.S.C. § 40101 (purposes of the Shipping Act
include “to establish a nondiscriminatory regulatory process™; Volkswagenwerk, 390 U.S. at 271,
274 n.21, 276 (purpose is “to subject to the scrutiny of a specialized government agency the
myriad of restrictive agreements in the maritime industry,” and because the Shipping Act permits
some conduct that would othcrwise be barred by antitrust law, “[t]he condition upon \%fhi(:h such
authority i1s granted is that the agency entrusted with the duty to protect the public interest
scrutinize the agreement[s]”).

By contrast to the Commission’s flexible approach to accrual, Title VII strictly construes
accrual in disparate treatment claims — the particular subset of employment claims cited. L.D. at
29-31. These claims accrue when the employee learns of the adverse personnel action, such as
termination. These strict accrual and limitations provisions manifest Congress’ intent that
“aggrieved persons [should] have their cases processed promptly.” Mohasco Corp. v. Silver, 447
U.S. 807, 825 (1980). And it furthcred Title VII’s mandate that an cmployer and employee
engage in conciliation efforts during the EEOC’s administrative phase, in an effort to obviate the
need for a court. See Ledbetter, 550 U.S. at 619; EE.Q.C. v. Shell Qil Co., 466 U.S. 54, 78
(1984). Title VII’s animating purposes — quickly promoting conciliation and a mutually
agreeable resolution between an employer and employee — differ dramatically from the Shipping
Act’s purpose fo avold exonerating violators “becavse a potential complainant was unable to
identify the existence of a cause of action.” [nlet Fish, 29 S.R.R. at 313.

The .ID.’s reliance on Kubrick is inapposite because the FTCA provides a limited waiver
of sovereign immunity not present here which 1s strietly, not flexibly, construed consistent with

the Commission’s conclusion in /nlet Fish. Nevertheless, Kubrick’s application of the discovery
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rule is consistent with Maher’s position. In Kubrick, the plaintiff lost his hearing. Kubrick, 444
U.S. at 113-14. A few months later, a doctor informed him that the hearing loss was likely
caused by the administration of a particular antibiotic drug during surgery performed on his leg
at a veteran’s hospital. Id at 114. More than a year later, another doctor informed plaintiff that
that the antibiotic should not have been used on him. /d The Court ruled that the plaintiff’s
claim accrued for FTCA purposes when the first doctor told him the antibiotic likely caused his
hearing loss, not when the second doctor told him that use of the drug was likely negligent, on
the basis that “the claim ‘accrues’ within the meaning of the [FTCA] when the plaintiff knows
both the existence and the cause of his injury.” Id at 113, 120 (accepting, in deciding the case,
“that in medical malpractice cases the rule had come to be that the 2-year period did not begin to
run until the plaintiff has discovered both his injury and ifs cause.”) (emphasis added). Contrary
to the time of violation/injury rule advanced by the L.D., the Court did not determine that the
claim accrued when the plaintiff first knew of the difference (or his injury), i.e., when he became
deaf, but rather he only had a cause of action when he later lcamed of the cause of his deafness.
Likewise, Maher’s position is that its cause of action did not accrue when Maher first knew of
mere differences in the leases, but rather Maher had a case when it later learned new facts in
discovery in 2008 and new facts that occurred in 2010 when PANYNJ transformed the cargo
guaraniee inlo a renl guarantee.

Additionally, as explained above, Title VII disparate treatment claims require a showing
of discriminatory intent that is irrelevant under the Shipping Act. See Part IL.A.2.c, supra. Thus,
accrual rules for a Title VII disparate treatment claim do not inform a proper analysis of
Shipping Act claim accrual. Indeed, this conclusion is mandated by employment law itself. As

the Supreme Court recently held, where discriminatory intent is not an element of an
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employment discrimination claim, plaintiffs are afforded a more flexible limitations analysis —
one in which each use of a discrimunatory practice within the limitations period, regardless of
intent, gives rise to a cognizable and timely claim.

[Evans and a line of cases following it], we are told, stand for the
proposition that present effects of prior actions cannot lead to Title VII liability.

We disagree. As relevant here, those cases establish only that a Title VII
plaintiff must show a “present violation” within the limitations period. What that
requires depends on the claim asserted. For disparate-treatment claims — and
others for which discriminatory intent is required — that means the plaintiff must
demonstrate deliberate discrimination within the limitations period. But for
claims that do not require discriminatory intent, no such demonstration is needed.

Our opinions, it is true, described the harms of which the unsuccessful plaintiffs
in those cases complained as “present effect[s]” of past discrimination. But the
rcason they could not be the present effects of present discrimination was that the
charged discrimination required proof of discriminatory intent, which had not
even been alleged. That reasoning has no application when, as here, the charge
is disparate impact, which does not require discriminatory intent.
Lewis v. Chicago, 130 S. Ct. 2191, 2199 (2010) (emphasis added, internal citations omitted).
Thus, as employment law itself makes clear, questions of accrual and how to apply the discovery
rule can only be determined by looking to the particular statute, and indeed the particular claim,
at issue. The 1.D.’s reliance on inapposite cases renders the analysis fatally flawed from the start.
4. The L.D. Misconstrues the Commission’s Reasoning in Inlet Fish
The I.D. also misconstrued [nlet Fish, arguing that the decision “did not involve a
question of when a party leammed that ‘the difference is an undue preference’ and thus only
involved the question of when Inlet Fish learned that it had an “actual injury.” 1.D. at 32.
According to the 1.D., “Inlet Fish concemed a complainant leaming that it had been treated
differently than its competitors (that there was an actual injury), not leaming that there was a
discriminatory reason for different treatment of which it was already aware. Unlike Inlet Fish,

Maher knew that it was being treated differently from the moment it signed the lease.” Id.

As explained above, contrary to the LD.’s assertion, mere knowledge of different
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treatment does not constitute knowledge of the Shipping Act cause of action. To achieve its
result, the 1.D. reads out of the decision the Comumission’s express language that emphasized
repeatedly that the case was about when Inlet Fish leamed that its competitors had received
unduly preferential treatment, not just different treatment. So, what the LD. labels merely as
knowledge of the “actual injury” that Inlet Fish leamed of in May 1998 was actually that its
competitors had received wnduly preferential treatment, not just different treatment. Yet,
according to the 1.D., the Commission’s decision had nothing to do with when Inlet Fish learned
of the undue preference. The plain language of the Commission’s decision in Inlet Fish
highlights the 1.D.’s error.

The Commission posed the issue it was to decide as follows: “The issue presented in this
appeal is whether the ALJ was corrcct in ruling that the statute of limitations acerued upon Inlet
Fish learning that its competitors had allegedly received unduly preferential treatment, or when
the shipments in question took place.” Inlet Fish, 29 S.R.R. at 311 (emphasis added). According
to the Commission, the ALJ had ruled that “the cause of action necessarily did not accrue until
[Inlet Fish] learned that is competitors had received unduly preferential treatment. . . .” /d
(emphasis added). The Inlet Fish ALJ’s ruling is not surprising because Inlet Fish had “argued
that {Inlet Fish’s] Goddard’s carlier statements o MSL attorneys at the meeting were based on
rumor and that at that time Inlet Fish had no meaningful evidence of wrongdoing.” Inlet Fish, 29
S.R.R. at 308-09 (emphasis added). Additionally, Inlet Fish’s “Goddard stated that he only
obtained actual evidence of wrongdeing by MSL in May, 1998, when he spoke to a former MSL
employee, and was not aware before that time of MSL's alleged violations of the Shipping Act.”
Id. at 309 (emphasis added). And in rendering its decision, the Commission “determined to

uphold the ALJ’s decision” and ruled “that Inlet Fish’s cause of action against MSL accrued in
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May 1998, when Inlet Fish learned that it had such a cause of action.” Id. at 307, 316 (emphasis
added). Of course, the cause of action referenced was for “undue discrimination,” not for the
existence of a mere difference, since that is not a Shipping Act cause of aclion. Id at 312
(empbhasis added).

Moreover, the Commission’s findings of fact establish that what Inlet Fish learned in
May 1998 was not just that there was a difference between MSL’s treatment of Inlet Fish and its
competitors, but that the MSL’s alleged tare weight practice was undue. As the Commission
explained:

In May, 1998, [Inlet Fish’s] Goddard had a conversation with a former MSL

employee, who told him about the alleged tare weight practice, and who advised

him that MSL’s decision in 1997 to change its tariff from gross weight to net

weight was probably evidence that MSL executives were aware of the issue. The

former MSL employee also informed Goddard that one of the shippers subtracting

the weight was Cook; Goddard . . . then searched his files for the Cook

documents. . . [and found a discrepancy]. Based on this discrepancy as well as

the MSL employees’s allegations, Goddard states that it was at this point in time

that he became aware that Inlet Fish might have a cause of action against MSL.

Id. at 315 (emphasis added). Yet, the I.D. completely ignores the Commission’s explicit
recounting of the “MSL employees’s allegations” of wrongdoing in what Inlet Fish learned in
May 1998.

The 1.D.’s focus on Maher’s knowledge of a difference in the lease terms as triggering
claim accrual derives from foundational error of triggering claim accrual on the basis of mere
knowledge of a differcnce in lease terms to the exclusion of knowledge that the
preference/prejudice was undue. Having erred in this fundamental respect, the 1.D."s further
erTor in misconstruing /nler Fish transforms the “discovery rule” into the “timc of

violation/injury rule,” expressly contrary to the Commission’s decision. Jd at 313

(distinguishing the Shipping Act accrual language “after the date the violation occurred” from
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“after the cause of action accrued”).
5. The LD. Failed to Apply the Proper Inlet Fish Discovery Rule

The question of whether Maher knew or should have known that the lease disparity was
undue m violation of the Shipping Act, ie., whether Maher had an injury, is a question of fact.
See, e.g., In RTC Mortg. Trust 1994 N-1v. Fidelity Nat. Title Ins. Co., 58 F. Supp. 2d 503, 544-
45 (D.N.J. 1999) (citing Goodman v. Mead Johnson & Co., 534 F.2d 566, 573 (3d Cir. 1976))
(disputes concerning discovery of an injury for the purpose of accrual are issues of material fact).
Maher submitted ample uncontested evidence showing that when it entered into the agreement
with PANYNIJ (EP-249) that Maher did not know that it had a Shipping Act case against
PANYNIJ. Exhibit D, Maher’s Responding Stmt., at f 21-23, 4 24 (Maher, Schley, Mosca
Test.). Maher also submitted ample uncontested evidence that explaining when it first obtained
“conclusive information™ that it had a Shipping Act case against PANYNI, i.e., in May 2008 at
the earliest. Maher only uncovered “conclusive information,” as outlined in Maher's attached
Exhibit B, App. A and Exhibit D, 4 21-24, that it had Shipping Act claims against PANYNJ
following the depositions of several key witnesses in Dkt. 07-01, including APM Terminals’
witness Marc Oppenheimer (May 20, 2008) and Port Authority witnesses, including Cheryl
Yetka (May 28, 2008), and then Maher filed this action promptly on June 3, 2008.

By contrast, PANYNJ made no effort to satisfy its burden to show the absence of any
material fact in dispute. PANYNJ rested its motion entirely on its legal position that the
discovery rule requires nothing meorc than Maher’s knowledge of lease differences. Exhibit A.
PANYN]’s Motion for Summary Judgment at 23 (asserting that Maher’s evidence of its
knowledge that the lease was undue, “Even if true, [is] entirely irrelevant.”). In these
circumstances, PANYNI’s motion should have been denied because the evidence showed that

Maher did not have “conclusive information” that the preference/prejudice was undue until the
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year 2008 at the earliest.
C. The LD. Is Wholly Impractical for the Industry and the Commission

Besides being legally erroneous, the 1.D.’s approach to claim accrual under the Shipping
Act is wholly impractical. If, as the I.D. suggests, a Shipping Act claim accrues upon the
knowledge of mere differences in lease terms, port users must file complaints with the
Comunission when they learn of differences to require port authorities to justify the differences
and to prove that the valid purpose is not unreasonable “because it goes beyond what is
necessary to achieve that purpose.” Distribution Services, Ltd., 24 S.R.R. at 722. In a regulated
industry where the Shipping Act contcmplates the existence of permissible preferences and
prejudices, triggering accrual of claims on the basis of mere lease differences, whether or not the
differences arc undue, only benefits violators of the Shipping Act who would have every
incentive to conceal the undue nature of their discriminatory conduct just as PANYNJ has in this
instance and then foist the statute of limitations on the unwary port user which was unaware of
the undue nature of the discrimination for years. This is precisely the outcome the Commission
sought to prevent in /[nlet Fish and contradicts the Supreme Court’s admonition that the
Commission must scrutinize such agreements with monopoly port authorities.

iII.  Procedural Errors and Exceptions.

Two procedural errors decisively tilt the playing field against Maher. Tirst, the L.D.
categorically excludes evidence concermning events that occurred afier October 1, 2000, which as
a practical matter excludes evidence showing that Maher discovered that it had a case in 2008
and other facts pertaining to discovery and PANYNDs violations. Second, the L.D. grants
summary judgment sua sponte on Maher’s unreasonable practice claim, and similarly advances

new arguments that were not raised in PANYNJ’s motion. Summary judgment on the basis of a
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statute of limitations that categorically excludes critical facts and grants summary judgment on
claims not raised by PANYNJF’s motion is plain error.
A. The Initial Decision Errs By Excluding Facts Post-2000

The LD. took extraordinary lengths to dismiss Maher’s reparations remedy by
categorically excluding facts relating to events that occurred after October 2000 pertaining to
discovery of Maher’s claims and other relevant issues. The [.D. determined that “not all the
statements proffered by PANYNI are material to the question of whether Maher’s claim accrued
on October 1, 2000,” and similarly that “Maher’s responses set forth facts regarding events
occurring after October I, 2000 [that were] not known by Maher on that date.” Accordingly, the
L.D. struck and did not consider facts “regarding cvents occurring after October 1, 2000, 1.D. at
13-14.° The 1.D. misapprehends that the discovery rule and claim accrual which by their very
nature contemplate events that occurred and were discovered affer initiation of the lease.

The 1.D.’s exclusion of post-lease facts preordains the result. The relevant questions
regarding the statute of limitations at the summary judgment stage are when Maher’s claim
accrued and when Maher discovered it had a case. But the “critical inquiry” of the I.D. was
purely result oriented: “whether the material facts as to which there is no dispute establish that
Maher’s claim . . . accrued on October 1, 2000; that is, what did Maher know on October 1,
2000[7].” 1.D. at 13. Rather than consider whether post-October 2000 facts raise genuine
disputes of material fact, the L.D. selects a sub-set of PANYNJI’s allegedly material facts and

takes excerpts from Maher’s responses. The LD. simply excludes facts that contradict that

*The LD. strikes PANYND’s alleged material facts 13, 16, 17, 18, 19, 21 and 24, including the
entirety of Maher’s responses thercto, and portions of Maher’s Responses 99 6, 7, 8, 10 and 11.
[.D. at 13-21 and Appendix.
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Maher’s claim “accrued on October 1, 2000.'°

Thereby, the LD. failed to “take[] into consideration . . . all of the evidence” and to
“ensure that doubts are resolved in favor of the nonmoving party, and that decisions are made on
records that are as complete as possible.” EuroUS4, 31 S.R.R. at 546 (citing NPR, 28 S.R.R.
1011). The Commission has explained that “summary judgment at the Commission has been
denied even when the nonmovant has not submitted any evidence, as well as when evidence has
been deemed incomplete.” Id But here, the ID. took the opposite approach, preventing Maher
from showing cvidence that PANYNJ’s violations were continuing and that Maher only
discovered “conclusive information” that it had a “cause of action” in 2008 and thereafier. Inlef
Fish, 29 SRR. at 313."

B. The Initial Decision Errs By Sua Sponte Dismissing a Claim Not Raised in
PANYNJ’s Motion and Raising New Arguments Not Advanced by PANYNJ.

The 1.D. granted summary judgment on Maher’s unreasonable practice claim (referred to

1% For example, the ID. at 18 strikes the following part of Maher’s response No. 11 “as
“argumentative and /or not material”:

... but [Maher] denies that it conveys knowledge of a preference without knowledge of an
undue preference. Compare Maher’s Responses to PANYNI's First Sct of Interrogatory
Responses, No. 1 at 4-5 (Aug. 29, 1008) (Levine Decl. Ex. H) (responding to PANYNI’s first
interrogatory requests by stating, “Maher learned of PANYNI's preference of APMT” at the
time of the lease negotiation) with id., No. 4 at 8-9 (responding to PANYNI’s first discovery
requests that Maher did not leam that the preferences were “wnduly or unreasonably
preferential” until evenis in 2007 and 2008.).”

" The I.D. argues that it struck certain responses as “argumentative” citing Tropigas de Puerio
Rico, Inc. v. Certain Underwriters at Lloyd’s of London, 637 F.3d 53 (1st Cir. 2011). Tropigus
does not support the [.D.'s exclusion of Maher responses and citation to evidence showing
disputes of material fact or Maher’s responses to PANYNJ’s mischaracterization of atleged facts.
For example, PANYNJ Statement 9 6 sclectively quotes out of context a Maher interrogatory
concerning knowledge of lease differcnces and passes it off as an alleged “fact” concerning
knowledge that the differences were undue. Order at 16; see also PANYNJ Statements §{ 7, 10,
11. Proffering facts in response to the moving party’s statement of facts to place them in proper
context is nof improper argumentation. See [n re Fedex Ground Package Sys., Inc. Emp. Prac.
Litig., 2010 WL 1737848, *3 (N.D. Ind. Apr. 28, 2010) (clarifying responses are appropriate).
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in the LD. as the “10(d}(1)” claim:
The Commission also discussed the elements of a section 10(d)(1)

violation with regard to ferminal practices. Ceres Marine Terminals, 27 SR.R. at

1274. Maher's Response did not discuss section 10(d)}(1). Maher's claim for a

reparation award for violations of section 10(d)}(1) in the negotiations that resulted

in Lease EP-249 and Lease EP-249 itself accrued at the same time as its claims

for violations of sections 10(b)(11) and (12).
LD. at 5 n.3."? However, PANYNJ’s motion sought partial summary judgment only with respect
to Maher’s “unreasonable discrimination in lease terms” claims. Exhibit C at 1. Although the
ID. observes that “Maher's Response did not discuss section 10(d)(1),” the LD. fails to
acknowledge that PANYNJ did not discuss section 10(d)(1) either, and thus PANYNJ did not
seek summary judgment on the claim. The LD. erroneously grants summary judgment on the
claim sua sponte.

The 1.D. also decided PANYNJ's motion on arguments never advanced by PANYNJ and
only raised by the LD. sua sponte. The LD.’s determination that the central element of a
Shipping Act violation need not be considered in determining accrual was never advanced by
PANYNJ. Therefore, Maher never had a chance to address the decisive argument that Ceres
Element 3 is an affirmative defense. The 1.D. also erroneously ruled sua sponte that Maher had
no injury when PANYNJ ncver advanced that argument. I.D. 42-44. This is not the first time
the Presiding Officer has taken up the role of advocate for PANYNIJ by introducing sua sponte
new arguments not raised by PANYNIJ. This repeated practice prejudices Maher by denying it
notice and an opportunity to be heard. A grant of summary judgment sua sponte should only be

done “with great caution” and where “the party against whom judgment will be entered is given

sufficient advance notice and an adequate opportunity to demonstrate why summary judgment

'2 The L. also references Maher’s refusal to deal claim (in the LD. as a “10(b)(12)” claim),
although it is not clear if the 1.D. is ruling on that claim in light of PANYNJ’s statement that it
secks summary judgment on Maher’s refusal to deal claims related to the terms of the lease.
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should not be granted.” 27A Fed. Proc. L. Ed. § 62:677. Maher had no such opportunity
because it only learned of the argument when it read the ID. Both the Commission and the
federal courts view sua sponte adjudication without sufficient notice as creating procedural
prejudice and fairness concems. Martyn Merritt, AMG Services, Inc. — Possible Violations of
Sections 10(a)(1) and 10(b)(1), 27 SRR. 142, 147 (F.M.C. 1995) (reversing a sua sponte
determination of damages as the “lack of notice raises a fairness question™); Baliodano v. Merck,
Sharp & Dohme (I.4.) Corp., 637 F.3d 38, 43 (1st Cir. 2011) (vacating summary judgment
where claim was not briefed or raised in movant’s motion for summary judgment).

The net result is that Maher must now take exception to the LD. just to get a right of
reply. It also effectively gives PANYNIJ the fast word on its own motion for summary judgment.
In these circumstances, the Commission should take notice of the practical impact of its rule
disfavoring replics and provide Maher a right of reply to PANYNI's reply to Maher’s
Exceptions. Otherwise, the Presiding Officer’s repeated practice of springing new arguments on
Maher sua sponte to benefit PANYNJ will only be rewarded, making a mockery of the
Commission’s rules.

CONCLUSION

For the foregoing reasons the [.D. should be reversed and Maher’s “lease-discrimination”

claims reinstated. Additionally, Maher should be provided a right of reply to PANYNJ’s reply to

Maher’s exceptions. Maher also respectfully requests oral argument.

e
Resp bt@y..submitted, .
Dated: June 7, 2011 L ' _ .
Yitrae 8L 7

Lawrence I. Kiern / /7
Gerald A. Morrissey 11

- Bryant E. Gardner
Winston & Strawn LLP,
1700 K Street, N.'W.
Washington, DC 20006
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BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. 08-03

MAHER TERMINALS, LLC
COMPLAINANT
v.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

THE PORT AUTHORITY OF NEW YORK AND
NEW JERSEY’S MOTION FOR SUMMARY JUDGMENT OF MAHER
TERMINALS, LLC’S LEASE-TERM DISCRIMINATION CLAIMS

Respondent, The Port Authority of New York and New Jersey (the “Port
Authority”), pursuant to sections 502.63 and 502.73 of the Federal Maritime Commission
Rules of Practice and Procedure (the “Commission Rules™), moves the Federal Maritime
Commission (“FMC”) for summary judgment with respect to Maher Terminals, LLC’s
(“Maher”) claims of Shipping Act violations based on supposed unreasonable
discrimination in lease terms, on the ground that all such claims are barred by the
Shipping Act’s three-year statute of limitations.

PRELIMINARY STATEMENT

The Shipping Act’s statute of limitations for claims seeking reparations is
three years. See 46 U.S.C. § 41301(a). 1t is well settled that this three-year period begins

to run upon the later of when the cause of action accrued or when the complainant first




discovered (i.e., knew or should have known) that it had a cause of action. See Inlet Fish
Producers, Inc. v. Sea-Land Serv., Inc., 29 S.R.R. 306, 314 (FMC 2001).

The central claim of Maher’s Complaint is that its lease agreement with
the Port Authority, Lease No. EP-249 (the “Maher Lease™), 08PA00001884, attached to
the Levine Declaration as Ex. A, entered into as of October 1, 2000, was unreasonably
discriminatory in that, according to Maher, it provided less favorable terms in several
specified respects than the lease agreement between the Port Authority and Maersk
Container Service Company, Inc., EP-248 (the “Maersk Lease™), 08PA00020315,
attached to the Levine Declaration as Ex. B, that was entered into as of J anuary 6, 2000.
See Maher’s Complaint at 3, attached to the Levine Declaration as Ex.C.” Throughout
the course of this litigation, Maher has repeatedly asserted that its lease-term
discrimination claims are based squarely on the facial terms of the leases that were signed
in 2000, and not upon any conduct that occurred in the years that followed. See, e.g.,
Maher’s Reply in Opp’n to Respondent’s Mot. to Compel Produc. from Complainant &
Mot. for Protective Order, Oct. 9, 2008, at 3, attached to the Levine Declaration as Ex. D

(denying that it was seeking *“additional” damages beyond those allegedly created by the

! Maersk Container Service Company, Inc is now known as APM Terminals North America, LLC
(“APMT™).

% This motion does not seek summary j udgment with respect to any non-lease term claims
asserted by Maher, such as that the Port Authority has “refused to deal” with Maher, inasmuch as
any such claim appears to be based upon alleged actions by the Port Authority during 2007 and
2008, i.e., within the three-year limitations period. While any such claims are wholly without
factual or legal merit, the Port Authority does not seek their dismissal on summary judgrnent at
this time.
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facial disparities in the lease terms). The undisputed facts® establish that Maher knew or
should have known about all of the lease terms at issue by the time it executed its lease in
2000. For example, the Maersk lease had been publicly filed with the FMC in August
2000, before Maher executed its lease in October 2000. Yet this action was not filed until
more than seven-and-a-half years later, on June 2, 2008. Accordingly, Maher’s claims
both accrued and were “discovered™ much more than three years before Maher

commenced this action.

Statutes of limitations serve the dual purposes of repose and the
prevention of problems associated with stale claims. They “represent a pervasive
legislative judgment that it is unjust to fail to put the adversary on notice to defend within
a specified period of time and that the right to be free of stale claims in time comes to
prevail over the right to prosecute them.” United States v. Kubrick, 444 US. 111,117
(1979) (citations omitted). To hold that claims based on assertedly discriminatory lease
provisions need not be brought within three years of the leases’ execution, and that they
can instead be brought within three years of any performance thereunder, would render
the Shipping Act’s statute of limitations meaningless. In the context of the thirty-year
leases at issue here, Maher would effectively be arguing that it could bring its claims as
late as thirty-three years after the lease signing, rather than within the three-year period
provided for in the statute. The notion that a party could wait to challenge asserted acts

of discrimination that had been completed decades earlier -- many years after important

* Although the Port Authority vigorously rejects the notion that Maher’s lease term discrimination
claims have any merit whatsoever, we will assume, solely for purposes of this summary judgment
motion based on the statute of limitations, that such claims are colorable.
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fact witnesses may have died, retired or simply forgotten what happened and why --
would totally undermine the purposes of the statute of limitations, i.e., repose and

preventing the litigation of stale claims.

Nor is there any reason for the Comrmnission to deviate from a
straightforward application of the statute. To the contrary, there is every reason to apply
the statute of limitations as written in the usual way. Maher deliberately chose to enter
into its lease with its eyes wide open to the differences between the terms of its own and
the Maersk Lease. It then proceeded to operate prosperously under its lease for six-and-a-
half years without bringing suit before its owners — the Maher brothers — sold the
company to RREEF Infrastructure (“RREEF™), a private equity investor, for over one
billion dollars. See PA Consent to Transfer of Ownership to RREEF, Supplement No. 1
to EP-249, 08PA01456019, June 29, 2007, attached to the Levine Declaration as Ex. E;
see also Mosca Dep. 94:4-94:6, June 11, 2008, attached to the Levine Declaration as Ex.
F. It was only after the new owners took over the terminal and saddled the business with
a high level of debt that Maher suddenly decided to challenge the lease terms that had
been fixed -- and known to Maher-- many years earlier. See Mosca Dep. 108:10-110:11,
June 11, 2008, Levine Decl. Ex. F. But nothing had changed. It is perfectly obvious that
Maher’s lease discrimination claims are based squarely upon the original terms of these
very same leases. See, e.g., Complainant’s Scheduling Report, July 23, 2008 at 5,
attached to the Levine Declaration as Ex. G (admitting that it “is apparent from Maher’s
complaint and the plain language of the leases themselves, the lease terms of the two
leases are manifestly different to Maher’s prejudice and APM’s preference”). There is no

reason to reward these new owners by distorting the Shipping Act’s three-year statute of
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limitations beyond recognition. Inasmuch as it is well settled that where, as here, there
are no new violative acts by the respondent within the limitations period, and where the
complainant is relying solely upon the lingering effects of agreed-upon terms of a

contract entered into prior to the limitations period, the claim is clearly time-barred.

Nor can Maher evade the bar of the statute of limitations by purporting to
seek a cease and desist order based upon these same lease-term discrimination claims.
The lease prO\-risions themselves do not amount to ongoing conduct and there is therefore
no unlawful conduct from which the Port Authority could be ordered to cease and desist.
To the contrary, were the FMC to issue a cease and desist order to rewrite Maher’s lease,
as Maher requests, it would simply be granting Maher indirectly what the statute of
limitations prevents it from obtaining directly, i.e., the economic equivalent of a portion
of its time-barred reparations claims. Accordingly, to the extent that Maher’s reparations
claims are barred, the cease and desist claim based upon the same assertedly
discriminatory lease terms should be dismissed as well.

STATEMENT OF UNDISPUTED FACTS

The Maersk Lease was executed as of January 6, 2000, and was publicly
filed with the FMC uas FMC Agreement No. 201106, date-stamped August 2, 2000. See
Maersk Lease, 08PA00020315, Levine Decl. Ex. B. As Maher has admitted, the Maersk
Lease became publicly available upon its filing with the FMC. See Maher’s Resp. to Port
Authority’s First Set of Interrogs., at 6, Aug. 29, 2008, attached to the Levine Declaration
as Ex. H (“[T]he terms of this agreement are publicly available, the subject of media

coverage, and therefore, likely are widely known by many persons.”). Maher signed its
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lease as of October 1, 2000, i.e., after the public filing of the Maersk Lease. See Maher
Lease, 08PA00001884, Levine Decl. Ex. A.

The essence of Maher’s lease-term discrimination claims is that the Maher
Lease provides for differing rental and financing rates and differing investment,
throughput, first point of rest for automobiles, and security deposit requirements as
compared with the Maersk Lease. Maher’s Complaint at IV.B, Levine Decl. Ex. C. As
noted, it is undisputed that all of the Maersk lease terms had been publicly filed and thus
available to Maher before it signed its own lease in October 2000.

Indeed, not only is it undisputed that Maher should have known of the
Maersk Lease terms at the time it signed its own lease, but it is beyond dispute that
Maher had actual knowledge of all of the individual lease differences it complains of in
this action for far longer than the three years prior to the filing of the Complaint on June
2, 2008. Thus, Maher admits that it “learned of PANYNJ’s preference of APM
Terminals North America, Inc. (“APM”) during negotiation of EP-249.” Maher’s Resp.
to Port Authority’s First Set of Interrogs., at 4-5, Aug. 29, 2008, Levine Decl. Ex. H.
Brian Maher, Chairman and Chief Executive Officer of Maher at the time of the Maher
Lease negotiations, admitted that Maher was on notice of the Maersk Lease terms from
the date the Maersk Lease was publicly filed, and that, before signing the Maher Lease,
he and Maher “certainly knew that Maersk had lower rates than we did.” Brian Maher
Dep. 194:10-195:4, 287:12-19, June 9, 2008, attached to the Levine Declaration as Ex. L.

Similarly, Randall Mosca, Maher’s former Chief Financial Officer, who
was part of the core team in the Maher Lease negotiations, confirmed that Maher was

aware of the Maersk Lease terms when it negotiated the Maher Lease: “{w]e were aware
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of the financial terms in the Maersk lease, which were considerably less than, on a base-
rent basis, the Maher proposed lease arrangement.” Mosca Dep. 34:7-35:5, 155:1-16,
June 11, 2008, Levine Decl. Ex. F. Mosca testified further that Maher had even
performed a financial analysis to compare the base annual rental rate of the Maersk Lease
with the Maher Lease. /d. at 172:15 ~20. And, when Maher decided to sign the lease,
Mosca testifted that “Maher knew the differential between the Maersk and the Maher
lease. It was considerable.” Id. at 169:15 —170:10.

In August of 2001, almost seven years prior to the filing of the Complaint,
an internal Maher memorandum was sent to Maher’s top management, including Brian
and Basil Maher and Mr. Mosca, analyzing and spelling out the differences between the
Maher and Maersk Leases in detail. See Memorandum from M. Davis to R.P. Mosca
Regarding Maersk Lease, Aug. 1, 2001, MT005220-5224, attached to the Levine
Declaration as Ex. J. The memorandum specifically compared the Maersk lease terms to
the Maher lease terms, including the per acre annual charges, the infrastructure financing
terms, and the security deposit requirement. See id. at MT005220. The memorandum
also identifies and analyzes other differences that figure in Maher’s current claims, i.e.
the differing investment requirements and differing volume/throughput guarantees. See
id. at MT005220-5222.* Accordingly, Maher’s own internal documents prove that it
knew the basis of its lease-term discrimination claims more than three years prior to the

commencement of this proceeding,

* To the extent that there are differences in the leases which are not mentioned in the Davis
memorandum, such as the first point of rest term in the Maher Lease, the failure to mention any
such differences is indicative only of their lack of importance, not of any lack of knowledge on
Maher’s part. Maher clearly had to have had possession of a copy of the Maersk Lease in August
of 2001 in order to perform the detailed analysis reflected in the memorandum.
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The Maher Lease was negotiated by Brian and Basil Maher, and signed by
Brian Maher. See Maher Lease, at 08PA00001998, Levine Decl. Ex. A (signed by Brian
Maher); Brian Maher Dep. 27:11-17, June 9, 2008, Levine Decl. Ex. . Brian Maher ran
Maher’s business for thirty years prior to the lease’s execution, and continued to operate
the business for some six-and-a-half years thereafter. See Brian Maher Dep. 12:22-14:5,
June 9, 2008, Levine Decl. Ex. 1. In mid-2007, the Maher brothers sold the Maher
business to RREEF, which saddled Maher with a high level of debt in conjunction with
the purchase. See Mosca Dep. 108:10-110:11, June 11, 2008, Levine Decl. Ex. F.

Maher’s new owners filed the Complaint instituting this action on June 2,
2008, more than seven-and-a-half years after Maher executed its Lease. Since bringing
this claim, Maher’s new owners have repeatedly admitted that their lease-term
discrimination claims are based squarely on the facial terms of the two leases agreed to
more than seven-and-a-half years before. Maher’s own Complaint acknowledges that it
is based upon a direct comparison of the Maher Lease with the Maersk Lease, which
supposedly shows that the latter provides “unduly and unreasonably more favorable lease
terms.” Maher’s Complaint at IV. B., Levine Decl. Ex. C. Indeed, Maher admits that
“[t]he terms of leases EP-248 and EP-249, on their face, show the inequity of treatment
as between Maher and APM and these are set forth in the complaint which is
incorporated by reference.” Maher’s Resp. to Second Set of Interrogs., at 4, Aug. 29,
2008, attached to the Levine Declaration as Ex. K; see also Complainant’s Scheduling
Report, July 23, 2008 at 5, Levine Decl. Ex. G (admitting that it “is apparent from
Maher’s complaint and the plain language of the leases themselves, the lease terms of the

two leases are manifestly different to Maher’s prejudice and APM’s preference™);
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Mabher’s Resp. to Port Authority’s First Set of Interrogs., Aug. 29, 2008, at 10, Levine
Decl. Ex. H {stating that Maher’s damages “are contained in the disparate terms of leases
EP-248 and EP-249").

Furthermore, Maher has admitted that its claims for reparations arising
from its lease-term discrimination allegations were fixed at the fime its lease was signed.
See Maher’s Reply in Opp’n to Respondent’s Mot. to Compel Produc. from Complainant
& Mot. for Protective Order, Oct. 9, 2008, at 3, Levine Decl. Ex. D (denying that it was
seeking “additional” damages beyond those allegedly created by the facial disparities in
the lease terms); Maher’s Complaint at VI. A, Levine Decl. Ex. C (alleging that Maher is
entitled to “millions of dollars” due to “higher rents, costs, and other undue and
unreasonable payments and obligations to [the Port Aunthority} not required of APMT”);
Maher’s Resp. to Port Authority’s First Set of Interrogs., at 10, dated Aug. 29, 2008,
Levine Decl. Ex. H (claiming damages based on the disparities in the lease terms for the
entire period of the lease, calculated to be “approximately $474 million through the 30
year lease period™). Maher’s Complaint does not allege that the Port Authority undertook
any new or independent acts with respect to such allegedly discriminatory lease terms at
any time after 2000, i.e., during the more than seven-and-a-half years prior to filing this

action.”

* The only actions alleged to have taken place during the limitations period concern Maher’s
“refusal to deal” claim, as to which the Port Authority does not seek dismissal at this time. See n.
2, supra.
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ARGUMENT

L Legal Standard Governing a Motion for Summary Judgment

The Commission Rules do not specifically address motions for summary
Jjudgment. When there is no specific Commission Rule, the FMC applies the Federal
Rules of Civil Procedure “to the extent that they are consistent with sound administrative
practice.” 46 C.F.R. § 502.12.

Rule 56 of the Federal Rules of Civil Procedure governs motions for
summary judgment. When there is “no genuine dispute as to any material fact,” the
moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a)%; see
Carolina Marine Handling, Inc. v. S.C. State Ports Auth., 30 S.R.R. 1017, 1036 (FMC
2006). Material facts are “facts that might affect the outcome of the suit under the
governing law . . .. Factual disputes that are irrelevant or unnecessary will not be
counted.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Rule 56 applies
equally to both claiming and defending parties, allowing either to seek summary
Jjudgment on all or part of the claim. Fed. R. Civ. P. 56(a). The moving party bears the
initial burden of showing, based upon the materials in the record, that there is no genuine
dispute as to any material fact. See Fed. R. Civ. P. 56(c); see Celotex Corp. v. Catrett,
477 U.8. 317, 323 (1986). The burden then shifts to the non-moving party to come
forward with evidence demonstrating that there is a genuine dispute of material fact that

can be resolved only at trial. Celotex, 477 U.S. at 324. Where the undisputed facts show

¢ Federal Rule 56 was amended effective December 1, 2010. The rule was amended "to improve
the procedures for presenting and deciding summary-judgment motions and to make the
procedures more consistent with those already used in many courts. The standard for granting
summary judgment remains unchanged." Committee Notes on 2010 Amendments.
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that a claim is barred by the statute of limitations, summary judgment for the defendant is
appropriately granted. See, e.g., Hancock v. HomEq Servicing Corp., 526 F.3d 785 (D.C.
Cir. 2008); Colbert v. Potter, 471 F.3d 158 (D.C. Cir. 2006).

IL Maher’s Claims for Reparations are Barred by the Statute of Limitations
A. Legal Standards Governing The Statute of Limitations

1. The statute of limitations begins to run when a cause of action
accrues, i.e., upon the commission of a violation of the
Shipping Act that causes injury to the complainant

Section 11(g) of the Shipping Act provides that a complainant must seek ~
reparations “within 3 years after the claim accrues.” 46 U.S.C. § 41301(2). Such a statute
of limitations serves the dual purposes of repose and the prevention of problems
associated with the litigation of stale claims. See, e.g., Kubrick, 444 U.S. at 117 (étatutes
of limitations “represent a pervasive legislative judgment that it is unjust to fail to put the
adversary on notice to defend within a specified period of time and that the right to be
free of stale claims in time comes to prevail over the right to prosecute them) (citations
omitted); see also Western Overseas Trade & Dev. Corp. v. Asia N. Am. Eastbound Rate
Agreement, 26 SR.R. 651, 659 (ALJ 1992) (“The objective of statutes of limitations is to
prevent stale claims of which the defendant had no prior notice and the facts and merits
of which become less susceptible of determination due to the fading of memories and loss
of records and evidence.”). Statutes of limitations also protect broader systemic goals,
such as facilitating the administration of claims and promoting judicial efficiency. Jokn
R. Sand & Gravel Co. v. United States., 552 1J.S. 130, 133 (2008). Statutes of limitations
*are not to be disregarded by courts out of a vague sympathy for particular litigants.”

Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147, 152 (1984). On the contrary,
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conscientious adherence to statutes of limitations is “the best guarantee of evenhanded

administration of the law.” Mohasco Corp. v. Silver, 447 1.S. 807, 826 (1980).

The policies behind the statute of limitations provide the basis for the
general rule that a cause of action accrues at the time when an assertedly violative act
first results in the claimant’s injury. See, e.g., W. Overseas Trade & Dev. Corp., 26
S.R.R. at 659 (application of statute of limitations should be determined ““in light of the
general purposes of the statute and of its other provisions, and with due regard to those
practical ends which are to be served by any limitation of the time within which an action
must be brought’”) (quoting Crown Coat Front Co. v. United States, 386 U.S. 503, 517
(1967)). In analyzing when a claim accrues, the Supreme Court has stated that
“[glenerally, a cause of action accrues and the statute [of limitations] begins to run when
a defendant commits an act that injures a plaintiff’s business.” Zenith Radio Corp. v.
Hazeltine Research Inc., 401 U.S. 321, 338 (1971). The FMC, citing Zenith in support,
follows the same principle in construing the Shipping Act’s statute of limitations. See
Seatrain Gitmo, Inc. v. P.R. Mar. Shipping Auth., 18 SR.R. 1079, 1081 (ALJ 1979); see
also Western Overseas Trade & Dev. Corp. v. Asia N. Am. Eastbound Rate Agreement,
26 S.R.R. 874, 885 (FMC 1993) (following Seatrain’s reliance on Zenith, and holding
that the statute of limitations began to run when the complainant first accepted
independent action tariff rates (and thereby first incurred injury) rather than when the
rates had first been published by the respondent).

2. The discovery rule

The FMC follows the “discovery rule,” under which the statute of

limitations period will begins to run as soon as “a party knew or with reasonable
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diligence should have known that it had a claim.” Inler Fish Producers, Inc, 29 SR.R. at
311 (citing Connors v. Hallmark & Son Coal Co., 935 F.2d 336, 342 (D.C. Cir. 1991));
see also Western Overseas Trade & Dev. Corp., 26 SR.R. at 660. The public filing of a
fact necessary to a claim is sufficient to put a claimant on notice of that fact and satisfies
the “should have known” prong of the discovery rule for purposes of triggering the

statute of limitations. Western Overseas Trade & Dev. Corp., 26 S.R.R. at 660.

In Western Overseas, the complainants alleged that the filing of
independent action tariffs for commodities that were lower than those agreed upon in a
service contract was a violation of the Shipping Act. See Id. In determining when the
claim accrued for statute of limitations purposes, the Administrative Law Judge (“ALJ”)
held that it ran from the first time that the complainants “knew or should have known” of
the basis of their claim, and that “complainants knew or should have known of their
claims at the time the filing occurred because the [independent action rates] are filed in
publicly available tariffs.” Jd.’

3. The continuing course of conduct exception.

As the Supreme Court held in Zenith Radio Corp., where there is a
continuing course of illegal conduct, such as the alleged continuing antitrust conspiracy

in that case, “each time a plaintiff is injured by an act of the defendants a cause of action

7 On appeal, the FMC upheld the ALJ’s decision on other grounds and agreed with the ALY’s
conclusion that the statute of limitation begins to run at the first commission of an act which
causes injury. W. Overseas Trade & Dev. Corp., 26 SR.R. at 885. The Commission disagreed
with the ALJ, however, about when the injury first occurred, holding that the cause of action
accrued at the time that the respondent’s member lines first took the independent action rates,
since the mere prior filing of the rates did not itself cause any injury. fd. Similarly while the
filing of the Maersk Lease itself did not cause any injury to Maher, it did put Maher on notice of
the lease provisions contained therein. Accordingly, Maher’s Shipping Act claims accrued when
Maher executed its own lease several months after the Maersk Lease had been publicly filed.
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accrues to him to recover the damages caused by that act and that, as to those damages,
the statute of limitations runs from the commission of the act.” Zenith Radio Corp., 401
U.S. at 338 (1971). In Seatrain Gitmo Inc., 18 SR.R. at 1081, the FMC adopted the
same approach to the Shipping Act’s statute of limitations.® In that case, the complainant
alleged that the respondent had engaged in a continuing course of conduct by refusing to
allow it access to a particular berth. See id. Quoting the foregoing language from Zenith,
the ALJ held that while the statute of limitations would have barred the claim if it had
been based upon a single refusal of access that occurred outside the limitations period,
“(a)s alleged, each and every berthing barred is a new act giving rise to atleged injury.
Damages for unlawful acts prior to [the limitations period], are, of course, barred by the

statute of limitations.” Id. at 1082.

The issue of whether a respondent has engaged in a discrete act or set of
acts outside the limitations period that may have continuing effects -- for which relief is
barred by the statute of limitations -- as opposed to a continuing course of conduct begun
outside the statute of limitations period but continuing within it -- as to which the statute
of limitations is not a complete bar -- turns on whether the respondent has committed
overt acts in violation of the law during the statute of limitations period. See, e.g., Varner

v. Peterson Farms, 371 F.3d 1011, 1019 (8th Cir. 2004) (noting that “when a plaintiff

® Asnoted above at 12-13, in analyzing the Shipping Act’s statute of limitations defense, the
FMC has regularly relied on guidance from decisions construing other federal statutes of
limitations. See, e.g,. Seatrain Gitmo, Inc., 18 S.R.R. at 1081 (citing two antitrust Supreme Court
cases, Zenith Radio Corp., 401 U.S. 321, and Hanover Shoe, Inc. v. United Shoe Mach .Corp.,
392 U.S. 481 (1968)); inlet Fish Producers, Inc., 29 S.R.R. at 314 (relying on Connors, 935 F.2d
at 342, for the principle that the discovery rule applies in determining when the statute of
limitations period begins to run).
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alleges a continuing viclation, an overt act by the defendant is required to restart the
statute of limitations and the statute runs from the last overt act”) (quoting Peck v.
General Motors Corp., 894 E.2d 844, 849 (6th Cir. 1990)). In Varner, the complainant
claimed that performance and enforcement during the limitations period of an allegedly
illegal contract -- that had been entered into prior to the limitations period -- was an overt
act that restarted the running of the statute of limitations. /4. at 1019-20. As the court
held, however, in order for conduct to qualify as an overt act that restarts the running of
the statute of limitations:

(1) it must be a new and independent act that is not merely a

reaffirmation of a previous act, and (2) it must inflict new and

accumulating injury on the plaintiff. Acts that are merely

“unabated inertial consequences™ of a single act do not restart the
statute of limitations.

Id. (citation omitted). In ruling that the statute of limitations barred the plaintiff’s claims,
the Eighth Circuit held that where the alleged anticompetitive contract had been entered

into outside the limitations period, “[pJerformance of the alleged anticompetitive

contracts during the limitations period is not sufficient to restart the period.” Id. at 1020

(emphasis added). The court further noted that
when a complaining party was fully aware of the terms of
an agreement when it entered into the agreement, an injury
occurs only when the agreement is initially imposed; thus,

the limitations period typically is not tolled by the
requirements placed on the parties under the agreement.

Id.

Other cases confirm that the “performance of an allegedly anticompetitive,
pre-existing contract is not a new predicate act.” In re Ciprofloxacin Hydrochloride

Antitrust Litig., 261 F. Supp. 2d 188, 229 (E.D.N.Y. 2003); see Kaiser Aluminum &
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Chem. Sales v. Avondale Shipyards, Inc., 677 F.2d 1045 (5th Cir. 1982); see also
Hamilton County Bd. of County Comm’rs v. NFL, 445 F. Supp. 2d 835 (S.D. Ohio 2006),
aff’d 491 F.3d 310 (6th Cir. 2007) (actions pursuant to a lease did not restart the statute
of limitations).” The court in Ciprofloxacin held that the payments during the limitations
period -- that were made pursuant to the (supposedly) illegal contract entered into prior to
the limitations period -- were nothing more than the contimuing consequences of the
initial act of entering into the contract, and thus did not serve to restart the statute of

limitations. Id. at 228-30.

Similarly, in Kaiser Aluminum & Chemical Sales, 677 F.2d at 1051-55, a
contractor unsuccessfully argued that continved receipt of payments pursuant to an
allegedly anticompetitive subcontract restarted the statute of limitations. Because the
contract at issue had fixed the prices, quantities, and delivery schedule terms, the court
ruled that the rights and liabilities were established at the contract’s execution date. /d. at
1053. As the court stated:

[W]here a defendant commits an act injurious to plaintiff

outside the limitations period, and damages continue to

result from that act within the limitations period, no new

cause of action accrues for the damages occurring within

the limitations period because no act committed by the
defendant within that period caused them.

Id. (quoting Imperial Point Colonnades Condo., Inc. v. Mangurian, 549 F.2d 1029, 1035

(5th Cir. 1977)).1°

? See also cases discussed in April 14, 2010 Order to File Supplemental Briefs (“April 14 Order™)
at 9.

" Previously, Maher has cited several cases in support its position that the alleged discrimination
here is “continuing” in nature. See Maher Brief Per the Discovery Order of April 14, 2010, dated
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In Ceres Marine Terminals, Inc. v. Maryland Port Administration, 29
S.R.R. 356, 372 (FMC 2001), the Commission rejected an estoppel defense to a Shipping
Act lease discrimination claim that was based upon the fact that the complainant waited
some eighteen months before filing the action challenging its lease. The Commission
reasoned that “any party seeking to file a complaint under the Shipping Act has three
years to do so and should not be punished for waiting the full statutory period of
limitation.” Jd.!" This statement reflects that the Shipping Act’s statute of limitations in
a lease-term discrimination case begins to run at the time that the complainant entered
into the assertedly discriminatory lease and does not begin to run anew with each act of
performance thereunder. The Commission’s use of the phrase, “full statutory period of
limitation,” would make no sense if the Commission had believed that none of the
limitations period had actually yet elapsed when the complainant filed the complaint

eighteen months after executing its lease. On the contrary, it is clear that the Commission

May 7, 2010 (“Maher Brief™) at 5-6; Levine Decl. Ex. L. But the cases it has cited are inapposite,
in that, unlike here, the challenged allegedly discriminatory conduct in those cases took place
within the statutory period. See NPR, Inc. v. Bd. of Comm 'rs of the Port of New Orleans, 28
S.R.R. 1011, 1014 (ALY 1999} (complaint filed in 1998 challenged payments under Cancellation
Agreement signed in 1996, within limitations period); Seacon Terminals Inc. v. Port of Seattle, 26
S.R.R. 248, 277 (ALJ 1992) (comments regarding time bar are dicta given complaint’s dismissal
on other grounds, and reflect a lack of analysis on confused facts). The Commission itself
criticized the Seacon analysis on this point as “ambiguous and not entirely dispositive of the
issue.” Seacon Terminals Inc. v. Port of Seattle, 26 SR.R. 886, 901-02 (EMC 1993) (dismissing
discrimination arguments as having “no merit™).

" See also Ceres Marine Terminals, Inc. v. Maryland Port Admin., 27 SRR. 1251, 1277 n.59
(FMC 1997) (barring such a claim would be “penalizing a party for waiting the full statutory
period of limitation before bringing a claim™), Maryland Port Admin. v. Fed. Mar. Comm’n, 28
S.R.R. 545, 547 (4th Cir. 1998) (agreeing with the FMC’s conclusion that “finding waiver on the
basis of such delay would render the statute of limitations a nuility by penalizing a party for
waiting the full statutory period of limitation before bringing a claim”).
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believed that the complainant’s cause of action in Ceres accrued upon the lease signing,
and that the “full” three-year limitations period would expire three years thereafter.'?

4. The speculative damages exception

The statute of limitations period may also be extended if the damages
arising from the conduct at issue are unrecoverable because “their accrual is speculative
or their amount and nature unprovable.” Zenith, 401 U.S. at 339. The rationale behind
the exception is that the “refusal to award future profits as too speculative is equivalent to
holding that no cause of action has yet accrued for any but those damages already
suffered.” Jd. Thus, “[t]he speculative damages exception will only delay accrual of a
cause of action when future damages are not susceptible of proof at the time of the
antitrust defendant’s unlawful act.” Wilson Learning Corp. v. Schiechte, No. Civ. 04-
4703DSDSN, 2005 WL 2063944, at *3 (D. Minn. Aug. 24, 2005) (citing Zenith, 401
U.S. at 339). In applying this exception,

federal courts have distinguished “uncertain damages” from
“uncertain extent of damages.” The former constitutes a

' In an analogous case decided under the Maritime Labor Agreements Act of 1980 (“MLAA™),
The Port Authority of New York & New Jersey v. New York Shipping Association, 22 S R.R. 1329
(ALJ 1984), various complainants challenged certain provisions of a labor agreement filed with
the FMC. Under the MLAA, the two-year statute of limitations begins to run from the public
filing of a labor agreement. fd. at 1338. As the ALJ made clear, performance of that agreement
thereafter does not restart the limitations period. See id. at 1338-39. Accordingly, the ALJ
suggested that if parties want {0 msulate a labor agreement from challenge under the MLAA after
a period of two years, they could choose to “enter[] into labor contracts which do not expire for
ten years and require only one filing of the assessment portion of the labor agreement every ten
years.” [d. at 1339,

To the extent that Maher seeks to rely upon International Shipping Agency, Inc v. Puerto Rico
Ports Authority, 30 S.R.R. 407 {ALJ 2004), that case would offer Maher no support. There, the
complainant alleged that the respondents were in violation of continuing contractual obligations
under its agreement, violations that occurred during the limitations period. Id. at 426. Here, by
contrast, Maher’s contention is not that the Port Authority has violated the terms of the lease, but
rather that the terms of the lease 1tself -- which were fixed at the time of signing well prior to the
limitations period -- violated the Shipping Act.
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plaintiff’s inability to establish an injury, and, thus, a cause
of action. The latter constitutes mere imprecision in the
calculation of damages, which may be settled by the jury’s
reasonable estimation.

Id. at *3 n.6.

In Kaiser, an antitrust action based upon an anticompetitive contract,
damages were not considered to be so speculative as to prevent the accrual of the claim
and thus to delay the start of the statute of limitations period, because the terms and
conditions of the contract had been set, and any damages were provable and recoverable,
as of the signing date. 677 F.2d at 1053-54. The need to rely upon experts to prove the
extent and calculation of the damages does not make damages too speculative for
purposes of this exception to the usual rule of claim accrual. See Wilson Learning Corp.
v. Schlechte, 2005 WL 2063944, at *3,

B. On The Undisputed Facts, Maher’s Reparations Claims are Barred
by the Statute of Limitations

1. All of the claims subject to this motion accrued more than
seven-and-a-half years before Maher filed its Complaint.’?

As Your Honor has recognized, all of the acts underlying Maher’s lease
discrimination Shipping Act claims had occurred as of the date Maher signed its lease,
more than seven-and-a-half years before Maher filed its Complaint. See April 14 Order
at 9 (“The negotiations between PANYNJ and Maher that resulted in Lease EP-249
ended when they signed the lease on October 1, 2000. Therefore, any unlawful
preferential treatment by PANYNTJ in favor of APM and against Maher occuired no later

than October 1, 2000.”); id. (“Maher’s claim for reparations for harm caused by

B See p-2n.2, supra.
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PANYNJ’s alleged violations of the Shipping Act in the period prior to the formation of
Lease EP-249 would appear to be barred by the Act’s three-year statute of limitations.”).
Mabher’s lease-term causes of action are explicitly based upon the differing terms of the
Maersk and Maher leases, which were both executed in 2000. See p. 8, supra. Because
both leases were signed as of October 1, 2000, that was the date of Maher’s injury, if any.
Thus, as Maher itself explained in response to an interrogatory requiring Maher to
identify and describe any damages claimed:

Maher’s damages include the difference between Maher’s
base rent and APM’s base rent that Maher must pay
PANYNIJ over the 30-year term of Maher’s lease. . . .
Based on this difference the base rent and escalator
differential damages alone incurred by Maher since 2000
total approximately $86 million. According to the
disparate lease terms of leases EP-248 and EP-249, these
damages total approximatety $474 million through the 30-
year lease period based upon the disparate base rent and
escalator.

Maher’s Resp. to Port Authority’s First Set of Interrogs., at 10, Aug. 29, 2008, Levine
Decl. Ex. H. Maher confirmed that all of its lease-term discrimination damages stem
from the entry into its lease with the Port Authority in October 2000 and not upon any
subsequent acts:

Maher’s Complaint alleges damages for the difference
between terms of its lease that are prejudicial to Maher as
compared with the preferential terms in APM’s lease.
Indeed, as explained in Ceres Terminal, the legal measure
of damages in this proceeding is the financial difference
between the two leases. [Citation omitted.] Nevertheless,
PANYNJ asserts that “In addition to seeking damages for
the period from 2000 to date, Maher claims that as a result
of certain differences in the terms of these leases, it has
suffered and continues to suffer continuing competitive
harm and injury relative to APMT.” But Maher makes no
such “additional” damage claim.

US_ACTIVEM364091 1\05\68050.0013 20




Maher’s Reply in Opp’n to Respondent’s Mot. to Compel Produc. from Complainant &
Mot. for Protective Order, Oct. 9, 2008, at 3, Levine Decl. Ex. D. Maher has thus clearly
and affirmatively asserted that all of its damages for its lease-term discrimination claims,
including those over the entire thirty-year lease period, were fixed by the time Maher
entered into its lease in October 2000. Accordingly, that is when its lease-term
discrimination claims accrued. See April 14 Order at 9 (“Maher’s claim for reparations
for harm caused by PANYND’s alleged violations of the Shipping Act in the period prior
to the formation of Lease EP-249 would appear to be barred by the Act’s three-year
statute of limitations.”); id. (“{Alny unlawful preferential treatment by PANYNJ in favor
of APM and against Maher occurred no later than October 1, 2000.”).

Yet, Maher did not file its Complaint until June 2, 2008, over seven-and-a-
half years later. Thus, unless some exception applies, Maher’s Lease discrimination
claims are barred by the Shipping Act’s three-year statute of limitations.

2. The undisputed facts demonstrate that Maher knew or should

have known of the factual basis for its claims several years
prior to the limitations period.

In accordance with the discovery rule that applies to the Shipping Act’s
statute of limitations, the three-year limitations period began to run when Maher first
knew or should have know the basis of its claims, which were based on the differences
between the terms of the two leases at issue. It is undisputed that Maher should have
known of all such differences when it signed its lease, inasmuch as the Maersk lease had
been publicly filed with the FMC several months earlier. See p. 5, supra. Moreover, it is

equally undisputed that Maher had aciual knowledge of the differences in the lease terms
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many years prior to the limitations period in this case. See pp. 6-7, supra. Accordingly,
the discovery rule provides no assistance to Maher and, to the contrary, clearly bars its
lease-term discrimination claims.
Faced with these facts, Maher has attempted to rely on a self-created “rule,” under
which the statute of limitations does not begin to run until the complaining party obtains
“conclusive information” concerning the merits of its claims. See Maher Brief at 6;
Levine Decl. Ex. L. In doing so, Maher purports to rely upon Inlet Fish Producers. Inlet
Fish Producers, however, referenced “conclusive information™ simply as a factual
reference, and did not redefine the discovery rule. See April 14 Order at 8 (quoting Inlet
Fish Producers for the proposition that the statute of limitations begins to run when the
plaintiff “should reasonably [have] discovered” the injury) (emphasis added). Receipt of
“conclusive information” is not the test:
It is not a barrier to accrual that a plaintiff has failed to discover a cause of
action if a reasonably diligent person, similarly situated, would have made
such a discovery. In other words, a plaintiff can be charged with inquiry
notice, sufficient to start the limitations clock, once he possesses
information fairly suggesting some reason to investigate whether he may
have suffered an injury.

Warren Freendenfeld Assoc., Inc. v. McTigue, 531 F.3d 38, 45-46 (1st Cir. 2008)

(citations omitted). “If the discovery rule were construed so as to require knowledge of

conclusive proof of a claim before the limitations period begins to run, many claims

would never be time-barred.” Erickson v. Upjohn Co., Case No. 95-35207, 1996 WL

95249, at *2 (9th Cir. Mar. 5, 1996) (unpublished opinion). Therefore, any allegations
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that Maher only recently obtained “conclusive information,” " even if true, are entirely

irrelevant in light of its prior admissions of earlier knowledge.

3. The continuing violation exception does not apply since no new
overt acts occurred during the limitations period.

As Your Honor also has recognized, and as the case law discussed.at 15-
18, supra, confirms, Maher cannot argue that mere continuing performance of its lease
obligations serves either to toll or restart the runming of the statute of limitations on its
lease-term discrimination claims. See April 14 Order at 9 (“this ‘continuing violation’
would not appear to support a claim for reparations™). Absent proof of a new and
independent overt act of lease-term discrimination by the Port Authority in violation of
the Shipping Act during the limitations period, i.e., after June 2, 2005, Maher’s lease-
term discrimination claims are time-barred.” And it is undisputed that there were no
such new, independent acts. Rather, Maher relies exclusively upon the differing
provisions of the allegedly discriminatory leases themselves, which were fixed in October
2000. See pp. 8-9, supra. To the extent that the Port Authority received payments or
other benefits under Maher’s lease during the limitations period, such payments and
benefits were simply the “unabated inertial consequences” of pre-limitations actions.
Varner, 371 F.3d at 1019-20. Indeed, Maher’s interrogatory responses with respect to
damages, see p. 9, supra, made clear that all thirty years’ worth of its alleged damages --

such as they are -- were fixed as of the signing of its lease.

' See Maher Brief at 6-7.

'* Even assuming, arguendo, that any such overt act had occurred during the limitations period,
Maher’s reparations would be limited to those damages traceable to any such new overt act
during the limitations period, and would not include any damages traceable to pre-limitations
pericd conduct, including the entry into the lease. See Seatrain Gitmo, 18 SRR at 1082.
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4. Maher cannot rely upon purported post-lease violations

In an effort to salvage its claims, Maher may once again fabricate a litany
of alleged post-lease violations. See Maher Brief at 10; Levine Decl. Ex. L. None of
these allegations entitle Maher to the relief it seeks in any event, and each is flatly
contradicted by Maher’s prior representations in this proceeding as well as to the
Commission. Virtually all of these newly-minted allegations are missing from Maher’s
interrogatory responses, in which Maher provided a detailed account of the “principal and
material facts” underlying its allegations and the evidence upon which it relies, all of
which were tied inextricably to the facial terms of the leases. See Maher’s Response to
the Port Authority’s Second Set of Interrogatories at 4-8; Levine Decl. Ex. K. For
example, the alleged preference relating to PANYNI’s lease with Port Newark Container
Terminal—asserted for the first time in Maher’s Brief—is entirely unrelated to the leases
at issue in the instant proceeding. Maher has also raised two claims concerning actions of
APM that PANYNJ somehow “permitt[ed].” These claims have nothing to do with the
lease discrimination allegations at the heart of Maher’s complaint and would not entitle
Maher to either the reparations or the cease and desist relief it seeks. Moreover, Maher
has not asserted any basis—and there is none~—to hold PANYNJ responsible for APM’s
own independent actions.

Finally, in a desperate attempt to find post-lease violations where there are
none, Maher may also rehash arguments from its rejected opposition to the APM-
PANYN]J settlement. These assertions are not only unrelated to Maher’s 08-03
discriminatory lease term claims, but have already been explicitly rejected and

discredited by both Your Honor and the Commission. For instance, Maher has reiterated
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that the APM “change in ownership” provision was an undue preference, despite Your
Honor’s finding that the “provision is similar to the change in corporate structure for
which Maher sought permission in 2006.” APM Terminals N. Am., Inc. v. PANYNJ
(“Initial Decision™), 31 S.R.R. 455, 479 (ALJ 2008). Maher has also rehashed its
allegation that the deferral of APM’s Class A work was an undue preference despite Your
Honor’s rejection of that argument and conclusion that it “is not the case” that PANYNJ
refused to negotiate with Maher regarding deferral of its Class A work completion date.
Initial Decision at 478. Finally, the Commission itself considered and repudiated these
arguments: “We have considered the other arguments presented by Maher such as
refusal to deal, collusion, and procedural errors, but deem them immaterial in view of our
finding and conclusions as set forth above.” APM Terminals N. Am., Inc. v. PANYNJ
(“Final Decision™), 31 S.R.R. 623, 627 (FMC 2009).
5. Mabher’s prior discovery responses and representation
preclude it from asserting that its alleged damages were so

speculative at the time of lease signing as would delay accrual
of its lease-term discrimination claims.

Maher itself has claimed that its damages may be computed simply by
comparing the terms of the Maersk and Maher leases and totaling up such differences
over their thirty-year terms. See Maher’s Resp. to Port Authority’s First Set of Interrogs.,
at 10, Aug. 29, 2008, Levine Decl. Ex. H (computing all thirty years® worth of Maher’s

supposed damages and admitting that “[t]hese damages are contained in the disparate
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terms of leases EP-248 and EP-249”); see also p. 9, supra. Accordingly, any damages
were not so speculative as to trigger any exception to the usual claims accrual rule.'®
EE I T A
In short, Maher’s lease discrimination claims accrued in October 2000
when it signed its lease, over seven-and-a-half years before Maher filed its Complaint,
well outside the applicable three-year statute of limitations period. Accordingly,
reparations for all of its lease-term discrimination claims are time-batred.

HI.  If Maher’s Reparation Claims are Time-Barred, its Cease and Desist Claim
Fails as Well.

Maher’s Complaint also includes a prayer for a cease and desist order.
While the FMC has held that its authority to enter a cease and desist order is not subject
to the Shipping Act’s statute of limitations, Maher cannot validly invoke such authority
as the basis for seeking relief on its lease-term discrimination claims. As discussed
above, there are no allegations of any overt acts of discrimination within the limitations
period. All of the acts of which Maher complains occurred more than eight years ago. In
other words, there is no ongoing conduct with respect to the alleged lease-term
discrimination from which the Port Authority can be ordered to cease and desist. As your
Honor stated:

[A] cease and desist order entered in this proceeding would not necessarily

result simply from a finding that PANYNJ unlawfully discriminated

against Maher when they entered into Lease EP-249 as Maher seems to
claim. A finding would have to be made that there is a reasonable

' As the case law ndicates, mere uncertainty as to the exact extent of damages does not restart
the statute of limitations. See Wilson Learning Corp., 2005 WL 2063944, at *3 n.6. Indeed,
Mabher itself claims that any uncertainty on the amount of damages can be resolved through
expert opinion testimony. Maher’s Resp. to Port Authority’s First Set of Interrogs., at 11, Levine
Decl. Ex. H.
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likelihood that future operations of Lease EP-249 in its current form and in
current circumstances would be unlawiful.

April 14 Order at 10."7

Moreover, any attempt by Maher to invoke the FMC cease and desist
authority to rewrite its lease on a prospective basis would be nothing more than an
attempt to obtain indirectly the reparations that it cannot obtain directly. As noted above,
see, p. 9, supra, Maher has already claimed that it could compute its damages based upon
a comparison of the facial differential between the APM and Maher leases over their
entire thirty-year term. Assuming that the Commission agrees that Maher’s reparations
claims are barred by the Shipping Act’s three-year statute of limitations, the only effect
of issuing the “cease and desist order” Maher has requested —which would rewrite
Maher’s lease on a prospective basis so as to match the APM terms-- would be to award
Maher reparations for however many years of Maher’s lease remain as of the date the
Commission issues its decision in this case. Permitting such an end-run around the
statute of limitations would be an inappropriate exercise of the Commission’s cease and

desist authority as a matter of law.'® Accordingly, if summary judgment is granted on

'” As Your Honor further noted, a cease and desist should issue as a “means of restraining
recalcitrant parties from future violations” (April 14 Order at 10), and “when there is a reasonable
likelihood that respondents will resume their unlawful activities” id., neither of which is
applicable here. Indeed, if mere performance of an allegedly discriminatory lease constituted a
continuing violation, not only would a cease and desist order be proper in every such case, but the
statute of limitations on reparations would be effectively read out of the Shipping Act, contrary to
settled principles of statutory construction. See, e.g., Bowsher v. Merck & Co., 460 U.S, 824, 833
(1983) (applying “settled principle of statutory construction that [courts] must give effect, if
possible, to every word of the statute.”)

'* To be sure, certain dicta in A/S Ivarans Rederi v. Companhia De Navegacao Lioyd Brasileiro,.
23 SR.R. 1543, 1550 n.7 (ALJ 1986), suggests that a claim seeking to prevent the collection of a
payment 1s not barred even if a reparations claim arising from the same subject matter would be
time-barred. But that question was not squarely presented in Jvarans, since, as the ALJ held, no
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Maher’s reparations claims, summary judgment should be granted on its claim for a cease

and desist order as well."”

valid claimn for reparations had been interposed in that case. See id, at 1551. Thus, there was no
occasion for the ALJ to decide how a time-barred reparations claim would affect a related, indeed
inextricably intertwined, claim for a cease and desist order. For the reasons discussed in the text,
we submit that the fvarans dicta should not be deemed persuasive here.

' Even if summary judgment is not granted on the cease and desist claim at this time, we submit
that a cease and desist remedy will prove to be inappropriate for any number of reasons beyond
the simple reason that the underlying discrimination claims are meritless. The Port Authority
fully expects that the evidence will demonsirate that Maher prospered for many years under the
lease it now challenges, and that it was only when the new owner saddled the business with
massive debt and/or otherwise mismanaged the terminal that Maher belatedly commenced this
attack on the Port Authority. “The issuance of {a cease and desist] order lies within the sound
discretion of the Commission and depends upon the facts of each case.” Saeid B. Maralan, et. al.
— Possible Violations of the Shipping Act of 1984, 28 SR.R. 932, 941 (ALY 1999). The Port
Authority submits that the exercise of the Commission’s discretion to issue a punitive cease and
desist order would be entirely unwarranted in this case.

We further note that even if a cease and desist remedy were ultimately granted, FMC case law
allows the Port Authonty to use its business judgment to determine how to remedy any undue
preferences that are held to exist, rather than to force the Port Authority to adopt contract terms
that it never agreed to. See Ballmill Lumber & Sales Corp. v. Port of New York Auth., et. al., 10
S.R.R. 524, 526 (FMC 1968) (stating that “[t}he Port Authority could choose to remove the
privilege from [its recipient] and thereby remove the preference” or it could choose to give the
privilege to the complainant).
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CONCLUSION

For the foregoing reasons, the Port Authority’s motion should be granted,

and Maher’s lease-term discrimination claims should be dismissed in their entirety.

Dated: February 25, 2011
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BEFORE THE
FEDERAL MARITIME COMMISSION
WASHINGTON, D.C.

DOCKET NO. 08-03

MAHER TERMINALS, LLC
COMPLAINANT,
V.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT.

MAHER TERMINALS, LLC’S REPLY IN OPPOSITION TO
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

Complainant Maher Terminals, LLC (“Maher™), by and through undersigned
counsel, hereby submits its opposition to the Port Authority of New York and New
Jersey’s (“PANYNI’s™) “Motion for Summary Judgment of Maher Terminals, LLC’s

Lease-Term Discrimination Claims” (the “Motion” or “MSI™).

INTRODUCTION

PANYNIJ sceks partial summary judgment of certain Shipping Act claims' in this
proceeding—including for reparations and for a cease and desist order—purportedly
because “all such claims are barred by the Shipping Act’s thrce-year statute of

limitations.” (MSJ 1). As the movant seeking judgment on an affirmative defense,

' PANYNJ characterizes the claims for which it seeks judgment as claims “based on supposed
unreasonable discrimination in lease terms.” (MSJ 1).




PANYN)J bears the burden of proof to establish that (i) there is no genuine dispute as to
any material fact necessary to prove its defense of statute of limitations and (ii) that
judgment should be had as a matter of law. PANYNJ’s motion must be denied because

PANYNJ fails to meet its burdemn.

PANYNJ’s motion regarding Maher’s cease and desist claims fails utterly because
there is no applicable statute of limitations upon which judgment could be had as a
matter of law. PANYNTJ cites none, and indeed admits that the statute of limitations for
reparations docs not apply to cease and desist claims. PANYNJ cannot satisfy its burden
to prove entitlement to judgment as a matter of /aw on an affirmative defense that it

confesses does not exist.

Further, PANYNIJ’s assertions that the Shipping Act statute of limitations should
bar all claims after three years, includir-lg’ for cease an;:l desist orders, exposes PANYNI’s
misdirection. Even though waiver and estoppel are not defenses to Maher’s Shipping Act
claims, PANYNJ continues to assert them in this motion under the guise of a statute of
limitations dcfense. PANYNJI’s waiver and estoppel arguments have no place in this

proceeding and should be rejected, no matter how elaborately disguised.

PANYNJs motion regarding Maber’s claims seeking reparations also fails
because the statute of limitations does not bar reparations claims for violations of the
Shipping Act that occur inside the limitations period. Whether styled as new, one-time,
reoccurring, continuing or any other label, section 11(g) of the Shipping Act, 46 U.S.C. §
41301, permits complaints seeking reparations for violations within three yecars prior to

the complaint. Maher’s complaint properly alleges violations and continuing violations
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of the Shipping Act, which PANYNJ does not contest. PANYN]J fails utterly to meet its
burden of establishing with uncontested facts that the continuing violations Maher alleges

are not violations of the Shipping Act.

PANYNJ’s motion fundamentally misapprehends its duties under the Shipping
Act. The Shipping Act, including the Shipping Act prohibitions, applies to PANYN]J
today regardless of whether actions alleged to violate the Shipping Act were agreed to in
a prior contract. As Ceres Terminal explains, entering into an agreement that violates the
Shipping Act does not immunize the violator. Under Shipping Act authority, an
agreement that violales the Shipping Act, including after the passage of seven years,

constitutes a continuing violation of the Shipping Act.

Commission authority, including Searrain, and Commission Rule 63(b), treat each
act in violation of the Shipping Act as an independent violation for the purpose of the
statute of limitations and any unlaw/ful act that continues is treated not as one act “but a
series of individual actions each time it is enforced and the statute of limitations is to be
measured against each act.” Unlike the inapposite authority PANYNIJ cites in its motion,
the Shipping Act’s continuing violation rule does not immunize continuing violations of
the Shipping Act pursuant to the rcquirements of a lease. PANYNI’s continuing
violations of the Shipping Act, including its discriminatory lease, are clearly not barred

by the statute of limitations for reparations or Rule 63(b).

PANYNTI's motion also misapprehends the Commission’s “discovery rule,” both
regarding its relevance in the motion and in its application. The “discovery rule”

articulated in Inlet Fish governs claim accrual for the purpose of the Shipping Act. But
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because Maher’s complaint properly alleges continuing violations, the discovery rule

does not bar Maher’s reparations complaint.

Moreover, accrual of a cause of action for a violation of the Shipping Act does not
occur until the complainant “knew or should have known that it had a case,” when it
possesses “conclusive information.” The Shipping Act does not require a port authority
to offer a lease to everyone, or identical terms in the leases it offers. Rather, it prohibits
discrimination absent valid transportation purposes. Accrual of a lease discrimination
violation therefore occurs when a complainant (i) knows or should have known of
different lease terms and (ii} knows or should have known that the different lease terms

constituted an undue prejudice violating the Shipping Act.

Maher does not contest that it knew or should have known of differing lease terms
more that three years priorrto the complaint—indeed the only party in this proceeding to
contest that the leases differed was PANYNJ. But it has now shifted ground and
conceded the facial differences as uncontested fact in its motion. What is decisive is that
Maher did not know nor should it have known that the different lease terms were an
unduc prejudice violating the Shipping Act until it possessed conclusive information in

May 2008.

Because PANYNJ applies an inapposite “discovery rule™—in effect PANYNJ
applics the “time of injury rule” rejected in Inler Fish—PANYNJ merely conflates both
elements and asserts that accrual occurred at the time of the lease. But even if the
discovery rule could apply to bar a reparations claim for a continuing violation, which it

does not, PANYN]J fails to show with undisputed facts that Maher knew that the lease
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differences were not justified by valid transportation factors prior to July 3, 2005.
Moreover, the developing evidence in ongoing discovery establishes that PANYNJ
actively concealed and misrepresented the unduc nature of the lcase differences,

including that the vaunted “Port Guarantee,” which is now exposed as a sham

transportation purpose.

RESPONSE TO PANYNJ
“STATEMENT OF UNDISPUTED FACTS”

PANYNJ’s motion contains a “Statement of Undisputed Facts” (“PANYNJ’s
Facts™) containing a five-page narrative statement and record citations that PANYNIJ
represents comprise facts that it does not dispute in this proceeding. (MSJ 5-9)
PANYNIJ’s narrative does not facilitate responding meaningfully to seperatly identifiable
alleged facts. As a general matter, PANYNJY’s Facts focus almost exclusively on
statements intended to demonstrate that Maher knew or should have known of the facial
differences between the terms of the PANYNJ lease with APM and the PANYN]J lease
with Maher prior to three years before Maher’s complaint was filed in this proceeding.
Although the narrative contains various inaccuracies and unsupported assertions, Maher
has not contested in this proceeding, and does not contest, that Maher knew or should
have known of the facial differences in the lease terms prior to July 3, 2005. Indeed,
Maher does not contest that Maher cither knew or should have known of the facial

differences in the lease terms when they were publicly-filed.
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Certain of PANYNJY's Facts pertain to matters other than when Maher knew or
should have known of the facial differences in the lease term and Maher contests the

remainder.

LAW APPLICABLE TO SUMMARY JUDPGMENT

A motion for Summary Judgment in a FMC proceeding, When otherwise properly
filed pursuant to the general motions Rule 502.73(a) and Rule 502.12, may be brought
pursuant to Rule 56 of the Federal Rules of Civil Procedure (“FRCP”), which provides
that a party may move for summary judgment “identifying each claim or defense — or
part of each claim or defense — on which summary judgment is sought.” FRCP 56(a).
Summary judgment shall be granted when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Id. A party asserting that a fact cannot be, or is, genuinely disputed must support the- -
assertion by: (i) citing to materials in the record, or (i} showing that the materials cited
do not establish the absence or presence of a genuine dispute, or that an adverse party

cannot produce admissible evidence to support the fact. /d. at 56(c)(1).

A materia] fact is a fact in dispute that might affect the outcome of the case:
Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 248 (1986) (“disputes over facts that
might affect the outcome of the suit under the governing law will properly preclude the
entry of samumary judgment.”). A dispute about a material fact is a genuine issue “if the
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”

Id.
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Where summary judgment is sought based on an affirmative defense, the movant
bears the burden of proof establishing facts supporting the affirmative defense. Tech 7
Systems, Inc. v. Vacation Acquisition, LLC, 594 F. Supp. 2d 76, 80 (D.D.C. 2009). In a
statute of limitations affirmative defense, it is the movant’s burden to establish facts that a
statute of limitations bars the non-movant’s claims. See, e.g., In RTC Mortg. Trust 1994
N-1 v Fidelity Nat. Title Ins. Co., 58 F. Supp. 2d 503, 544-45 (D.NJ. 1999) (in motion
for summary judgment on statute of limitations “the Court must deny a motion for
summary judgment if disputed issues of fact exist surrounding the ‘discovery’ of an

njury.”) quoting Goodman v. Mead Johnson & Co., 534 F.2d 566, 573 (3d Cir. 1976).

If the movant successfully discharges its initial burden of showing an apparent
absence of any genuine dispute of material fact, and movant’s entitlernent to judgment as
a matter-of law on the basis of the undisputed facts, then the burden shifts to the non-
movant to demonstrate that there is a genuine dispute of material fact. See, e.g., Moore’s
§ 56.13[1]. The Commission recently reiterated that “[a]t the summary judgment stage,

14

the burden . . . on the nonmoving party is ‘...not a heavy one; the nonmoving party
simply is required to show specific facts, as opposed to general allegations, that present a
genuine 1ssue worthy of trial.’” [n re EuroUSA Shipping, Inc., 31 S.R.R. 540, 545
(F.M.C. 2008), quoting 10A Wright, Miller & Kane, Federal Practice and Procedure §
2727, p. 490 (3d ed. 1998). “Materials offered in opposition to summary judgment are
not offered to establish the truth of the matter asserted. They arc offered to establish a

genuine issuc of material fact for trial. At the swnmary judgment stage, the role of the

judge is not himself to weigh the cvidence and determine the truth of the matter but to
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determine whether there is a genuine issue for trial.” FuroUSA4, 31 S.R.R. at 545

(internal citations and quotations omitted).

If the burden shifts to the non-movant in a properly made motion for summary
judgment, the non-movant may discharge its burden of showing facts that present a
genuine issue worthy of trial without proving its case to the same standard that it would at
trial or hearing. 7d. at 545-46, citing Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986)
(“[wle do not mean that the nonmoving party must produce evidence in a form that
would be admissible at trial in order to avoid summary judgment.... Rule 56(e) permits a
proper summary judgment motion to be opposed by any of the kinds of evidentiary
materials listed in Rule 56(e) except the mere pleadings themselves, and it is from this list |
that one would normally expect the nonmoving party to make the showing [required in
Rule56(e)]....”). The non-moving party, therefore, “receives the benefit of allreasonable
doubts and inferences to be drawn from the facts.,” EuroUSA, 31 S.R.R. at 546 (citing

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)).

Summary judgment is generally disfavored by the Commission. See, e.g, NPR,
Inc. v. Board of Commissioners of the Port of New Orleans, 28 S.R.R. 1011 (ALJ 1999),
cited with approval in Eurol/S4, 31 S.R.R. at 546, The Commission’s standards for
considering such motions is to “ensure that doubts are resolved in favor of the nonmoving
party, and that decisions are made on records that are as complete as possible.” Id. (citing
NPR, Inc. v. Board of Commissioners of the Port of New Orleans, 28 SR.R. 1011 (ALJ
1999)). For that reason, summary judgment motions before the Commission “should be

rarely granted in complex cases requiring more fully developed records or cases
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involving novel statues or question [sic] of motive or intent.” Id (citing McKenna
Trucking Co., Inc. v. A.P. Moller-Maersk, Inc., 27 SRR. 1045 (ALJ 1997)). Summary
judgment is “especially inappropriate” in Shipping Act discrimination cases because, as
the Commission stated almost four decades ago, “[clitations to precedents of the
Commission and its predecessors could be almost endlessly multiplied to show that
questions of discrimination and prejudice or preference are questions of fact....” In re
Denial of Petition for Rule Making, Cargo Diversion, 14 S.R.R. 236, 238 (EM.C. 1973);
see also NPR, 28 S.R.R. at 1016 (quoting In re Denial of Petition for Rule Making, Cargo
Diversion and denying motion for summary judgment of lease discrimination claims for
lack of jurisdiction and statutc of limitations, stating that “questions of prejudice,
preference and discrimination™ in lease discrimination claims, “are questions of fact,

making summary judgment especially inappropriate.”).

ARGUMENT

I. MABER’S CLAIMS SEEKING A CEASE AND DESIST ORDER ARE NOT
BARRED BY A STATUTE OF LIMITATIONS.

A Shipping Act complaint seeking a cease and desist order is not limited by the
three year statute of limitations in section 11{g) of the Shipping Act. 46 U.S.C. §
41301(a) (“A person may file with the Federal Maritime Commission a sworn complaint
alleging a violation of this part . . ). See, e.g., Inlet Fish Prod, Inc. v. Sea-Land Serv.,
Inc., 29 SR.R. 306, 313 (F.M.C. 2001) (“the Commission notes that the three-year statute
of limitations does not apply to complaints seeking nonreparation orders™); Western
Overseas Trade and Dev. Corp. v. ANERA, 26 SR.R. 874, 885 n.17 (1993) (“The 3 year

statule of lmitations in section 11(g) of the 1984 Act applies only to requests for
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reparations. It would not prevent the Commission from issuing a cease and desist order

in a case brought over three years after the cause of action accrued™).

PANYNJ’s motion for summary judgment of Maher’s cease and desist claims
fails utterly because there is no applicable statute of limitations upon which judgment
could be had as a matter of law. It is PANYNI’s burden to prove entitiement to judgment
as a matter of law on the basis of its statute of hmitations defense—a burden that includes
proving that a statute of limitations is a valid affirmative defense to the claims upon
which 1t seeks judgment. See, e.g., In RTC Mortg. Trust 1994 N-1 v. Fidelity Nat. Title
Ins. Co., 58 F. Supp. 2d 503, 544-45 (D.N.J. 1999); Hamilton v. CSX Transp., Inc., 2009
WL 3353557 (N.D. Ohio Oct. 15, 2009) (dismissing motion for summary judgment on

the basis of an affirmative defense not available under the applicable statute).

PANYNJ does not cite an allcgedly; appl?cab]e statute 6f limthioné. -Indeed,
PANYNIJ concedes the Commission’s authority that there is no statute of limitations and
that the statute of limitations for reparations does not apply. (MSJ 26 “[a] cease and desist
order is not subject to the Shipping Act’s statute of limitations. . . ”). Because it is
PANYNIJ’s burden to prove an entitlement as a matter of law to judgment on a statute of
limitations defense, the absence of a viable statute of limitations defense in the Shipping
Act to a complaint seeking a cease and desist order compels dismissal of PANYNJ’s

motion.

Because PANYNJ’s motion fails as a threshold matter, there is no need to rebut
PANYNJ’s underlying arguments for limiting cease and desist claims. However, Maher

responds because they reveal that the real position PANYNYJ is advancing is that waiver
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and estoppel should bar Maher’s claims because Maher waived its rights to bring

Shipping Act claims when it signed the lease.

There is no doubt that PANYNT is aware that waiver and estoppel have been
rejected by the Commission. Ceres Marine Terminals. Inc. v Maryland Port
Administration, 29 SR.R. 356, 372 (FMC 2001) (“the common law doctrines of waiver
and estoppel may not may not be mvoked to prohibit a party to an agreement subject to
the Commission's jurisdiction from later challenging the agreement in a complaint filed
with the Commission alleging that one of the parties to the agreement violated a duty
imposed on it by the Shipping Act.”). PANYNIJ proceeds nonetheless, but instead of
using the terms “waiver” or “estoppel,” PANYNJ advances the same argument under the

guise of the statute of limitations for reparations.

Moreover, a valid defense lo Mahers rcParatioﬁsvc]aims would not e;étinguish
Maher’s cease and desist claim.® The April 14, 2010 Order in this proceeding addressed
the point specifically: “irrespective of the effect of the statute of limitation on Maher’s
claim for reparations, the Commission could enter a cease and desist order if
appropriate.” Order of April 14, 2010 at 10. Nevertheless, PANYNJ obstinately persists
in arguing that the reparations statute of limitations is dispositive of Maher’s cease and

desist claims.®

? The right to seck, and if warranted obtain, a cease and desist order is also wholly independent of a
reparations remedy. Indeed, a Shipping Act complaint seeking a cease and desist order can be brought by
any person, including whether or not the person cven bas money damages or secks money damages. frar'/
Freight Forwarders & Custom Brokers Ass'n of New Orleans v. LASS4, 27 S.R.R. 392, 394-96 (ALJ 1995)
(“The principle that any person may file a complaint whether or not seeking money damages for injury
caused the complainant has becn followed and confirmed many times since the [sthmian decision.”);
Cargill v. Waterman Steamship Corp., 21 S.R.R. 287, 300 (FMC 1981) (“standing to prosecute a complaint
under section 22 of the Shipping Act even if it were not alleging injuries to itself™).

* PANYNJ explains that it seeks summary judgment of Maher’s cease and desist claims if summary
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Considering a cease and desist claim as dependent on a reparations claim ignores
the purpose of the cease and desist remedy to stop violations of the Shipping Act.
Portman Square Ltd. - Possible Violations of Section 10(a)(1} of the Shipping Act of
1984, 28 SRR. 80, 86 (ALJ 1998), citing Alex Parsinia d/b/a Pacific Int'l Shipping and
Cargo Express, 27 S.R.R. 1335, 1342 (ALJ 1997).*

PANYNIJ simply ignores that it has a continuing duty under the Shipping Act with
respect to its lease with Maher. It asserts that “there is no ongoing conduct with respect
to the alleged lease-term discrimination from which the Port Authority can be ordered to
cease and desist” because the lease was signed “more than eight years ago,” and there
were no new “overt acts” of discrimination since. (MS) 26)° The “mere performance of
an allegedly discriminatory lease,” PANYNJ asserts, does not constitute a “continuing
violation.” (MSJ 27 n.17). But, PANYNJ could not !36 more mistaken. Th@ performance
of a disciminatory lease constitutes E-l c-:ontinuing \:fiolation, and expressly recognized in
Ceres, and to which waiver and estoppel do not apply: “To hold otherwise would
abrogate the Commission's statutory duty to promote a transportation and marine terminal

system free from undue and unreasonable discrimination.” Ceres, 29 S.R.R. at 372.

PANYNIJ’s motion for summary judgment of Maher’s cease and desist claim not
only must be dismissed, but its assertion of waiver and estoppel in this motion and in this

proceeding have no place before the Commission.

Jjudgment is granted on Maher's reparations claims. (M$) 27-28)

" PANYND’s assertion that providing Maher parity with the APM terms “would be to award Maher
reparations for how many years of Maher’s lease remain . . . [and] would be an inappropriate exercise of
the Commission’s cease and desist authority as a matter of law” is baseless. The Shipping Act does not
provide that violators should be allowed to viclate the Act because their violations were concealed for more
than three years.

* By “overt acts” PANYNJ means its conception of the term in the motion that PANYNT argues would not
include performance of the lease.
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Il MAHER’S REPARATIONS CLAIMS ARE NOT BARRED BY THE STATUTE OF
LIMITATIONS.

Maher’s reparations claims are also not barred by the Shipping Act’s three year
statute of limitations because: (1) they allege violations of the Shipping Act within the
applicable limitations period for which the Commission rules and authorities permit
recovery of reparations—specifically including “continuing violations™ of the Shipping
Act; and (2) even if PANYNJ had ceased the violations of the Shipping Act complained
of more than three years before the complaint was filed, Maher’s reparations claims

accrucd in May 2008—as accrual is determined by the Shipping Act’s “discovery rule.”

A. The Shipping Act Statute of Limitations Does Not Bar Claims
for Reparations for Violations of the Shipping Act within the
Statutory Period—Whether New, Re-Occurring, or
Continuing Violations.

The Shipping Act plainly -permits Maheér 1o bring a complaint for reparations, and
recover reparations, for violations of the Shipping Act by PANYNJ within the three-year
limitations period, in this case after June 3, 2005. Seatrain Gitmo, Inc. v. Puerto Rico

Maritime Shipping Auth., 18 S.R.R. 1079 (ALJ 1979).

In Seatrain, the complainant sought reparations for a port authority’s refusal to
provide access to certain port facilities. Jd. at 1081. The respondent port authority
sought dismissal of the reparations complaint on the basis of its argument that the causc
of action accrued at the time of the first refusal—outside the statutory period—barred the

reparations claims for the subsequent violations inside the statutory period. Jd. at 1081.°

¢ Section 22 of the 1916 Act was at issue in Seatrain. Other than its shorter two-year period, section 22 is
materially similar on this issue 10 section 11(g) in 1984 Act.
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Seatrain rejected respondent’s argument and held that (i) each act in violation of
the Shipping Act is a new act for the purpose of the statue of limitations, and that (ii) cach

day of a continuing violation is a new act for the purpose of the statue of limitations:

As alleged, each and every berthing barred is a new act giving rise
to alleged injury. Damages for unlawful acts prior to July 29, 1979, are of
course, barred by the statute of limitations. Any unlawful act, however,
which continues becomes not one act but a series of individual actions
each time it is enforced and the statute of limitations is to be measured
against each act giving rise to an alleged new injury. See Hanover Shoe,
Inc. v. United Shoe Machinery Corp., 392 U.S. 481, 502 (1968); see also
Baker v. F & F Investment Co., 489 F.2d 829 (7th Cir. 1973).

As regards the requirement pursuant to Section 22 of the Act and
Rule 63 that the Commission has jurisdiction to order payment of
reparation only if the complaint is filed within two years after the cause of
action has accrued, it is determined that the complaint is timely filed and
the Commission has jurisdiction to determine whether payment of
reparation should be dirccied.

Id. 1082 (emphasis added). As Seafrain explains, claims accruing outside of the
limitations period do not bar complaints seeking reparations for claims of coatinuing
violations inside the limitations period.” Rather, the statute of limitations dars the

damages recoverable from accrued claims outside the limitations period.®

The continuing violation rule is infused in Commission precedent. In Seacon
Terminals. Inc. v. Port of Seattle, complainant’s reparations claims for discriminatory rate
charges pursuant 1o a lease that initially accrued seven years before the complaint were
not barred. 26 S.R.R. at 277. Damages were limited to the accrued acts within three

years prior to the complaint. Id. The rule was clearly presented in the initial decision:

7 <[]t is clear that Seatrain has properly and appropriately filed the complaint in accordance with [the

statute of limitations]” and that “the Commission has jurisdiction 1o determine whether payment of
reparation should be directed.”

¥ “Damages for unlawful acts prior to [the statutory period were] . . . barred by the statute of limitations.”
Id. at 1082,
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The original complaint herein was filed at the Office of the Secretary of
the Commission on May 30, 1990, served on June 5, 1990, and the
amended complaint was served on April 9, 1991. Section 1i(g) of the
Shipping Act of 1984 (the 84 Act}) provides for payment of reparations
limited to certain conditions, including that complaints be filed within
three years after the cause of action accrued. Under this rule reparations
Jor the period prior to May 30, 1987, are barred.

Id at 251. And the Presiding Officer applied the rule in his conclusions with similar
clarity:
[the disputed] fuel charges (rates) were established by the Port in its
tariffs, which became effective on October 1, 1982, and which remained
unchanged until July 1, 1990. Thus, Seacon’s cause of action as to a
disparity in fuel costs began to accrue over seven years before ils
complaint was filed in May 1990, and, of course, the Port was obliged to
charge the fuel costs specified in its tariff, unless its lease agreements were
amended in this respect. To the extent that the disparity in fuel costs
continued afier May 30, 1987, these costs would not be barred.
Id. at 277 (emphasis added). Pursuant to the continuing violation rule, the Presiding
Officer recognized the legal vitality of the alleged Shipping Act discrimination claims for
a Port Authoﬁty’s aliéged ongoing violation of the Shipping Act in charges that began to

accrue over seven years prior 1o the complaint.9

In NFR, Inc. v Board of Commissioners of the Port of New Orleans, Judge Kline
rcjected the port authority’s contention that claims were time-barred, agreeing with

complainant NPR that “the Board’s practice in demanding payments over the life of the

® PANYNTJ atiempts to rebut Seacon because the Comnission ultimately dismissed the discrimination
claims on the merits and, PANYN]J asserts, that the “comments regarding time bar” “reflect a lack of
analysis on confused facts.” (MSJ 17 n.10) The Commission’s dismissal on the merits does not suggest
that the Commission disagreed with the Presiding Officer’s application of the continuing violation rule,
which was clearly described and applied, and required no further analysis. PANYNI’s “confused facts”
critique does not relate to the applhcation of the continuing violation rule, but relates to whether the facts
were sufficient to prove the damages, which the ALJ noted were unclear and for which he did not award
damages in the initial decision: “To the extent that Seacon's crane terms provided that it had to pay diesel
fuel rates, or raies higher than electricity rates .. Seacon appears probably to have suffered rate
discrimination, but . . . . Seacon ceased operation at T-25 in July 1988, so that the unbarred fuel disparity
was for a relatively short period, and perhaps was offset by payments or lack of payments by Seacon for
acres less than suitable for container yard operations.” fd. at 277.
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cancelled lease constitutes ongoing conduct and that its complaint is therefore not time-
barred. . . .” 28 S.R.R. 1011, 1014 (Mar. 25, 1999) (Kline, ALJ). Judge Kline’s

expression of the law was also clear:

NPR argues, correctly in my opinton, that the Board's practice in

demanding payments over the life of the canceled lease constitutes

ongoing conduct and that its complaint is therefore not time-barred even

by the two-year statute of limitations set forth in section 22 of the 1916

Act, which is inapplicable, nor by the three-year siatute of limitations set

forth in section 11 of the 1984 Act, which is applicable.
28 SR.R. at 1014.1" Pursuant to the continuing violation rule, Judge Kline rejected the
port authority’s argument that an agreement to pay cancellation fees executed outside an
allegedly applicable limitations period would immunize the port authority’s allegedly

wrongful conduct in demanding excessive payments over the life of the cancelled lease.

Id.

In International Shipping Agency, Inc. v. Puerto Rico Ports Authority
(“Intership”), the respondent port authority moved to dismiss complainant’s reparations
claims arising out of a lease executed over seven years prior 10 the complaint. 30 S.R.R.
407, 425-26 (Sept. 17, 2004) (Trudelle, ALJ). The Presiding Officer denied the motion,
expressly applying the FMC’s continuing violation rule 502.63 on the basis that “the
complainant clearly includes allegations of continuing offenses and seeks reparations in

connection with those violations.” Id. at 425."' The Presiding Officer also articulated the

¥ PANYNYJ disregards NPR as dicta because the “coroplaint filed in 1998 challenged allegedly
discriminatory payments under Cancellation Agreement signed in 1996, within limitations period.” (MSJ
16-17 n.10) But labeling a clear proposition dicta, of course, does not mean that a proposition is not
correct, particularly a clear statement of the law,

"' Regarding Jntership, PANYNY's assertion that it “would offer Maber no support [because in Intership],
the complainant alleged that the respondents were in violation of continuing contractual obligations under
its agreement . . . during the limitations period,” as opposed to challenging that the lease itself violates the
Shipping Act (MSJ) 18 n.12), is neither accurate, nor relevant, and ignores the crux of the holding that the
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Commission’s position on continning violations in unique, but similarly clear, terms:
“[t]here is no competent evidence or rule of law that [a] complaint should be dismissed
because some of the harm occurred before the [limitations period] and [complainant]

knew or should have known of the harm.”*> Id. at 425.

Under the Shipping Act, the relevant question for a confinuing violations analysis
is not whether violations began accruing before a limitations period, but whether
violations of the Shipping Act accrued or continued into the limitations period. Seatrain,
18 SR.R. at 1081-82. The Maher complaint in this procceding expressly alleges
continuing violations, see, e.g., Maher Complaint, IV.A."> PANYNJ does not, and indeed
cannot, show that PANYNJ's discrimination against Maher, enforcement of the
discriminatory lease, and other actions or inactions in violation of the Shipping Act

alleged in this proceeding, do not constitute continuing violations of the Shipping AetY

“continuing violations™ are the port authority’s failures to comply with its obligations under the Shipping
act, some of which began accruing prior to the limitations period.

12 The rule was similarly applied in Odyssea Stevedoring of Puerto Rico, Inc. v. PRPA, 30 S.R.R. 484 (Nov.
9, 2004) (Trudelle, ALT). In Odyssea, the complaint alleged continming vielations of the lease, alleged that
enforcement of the lease itself was a continuing viclation and that the respondent’s conduct was a
continuing violation. /d. at 503.

* E.g, Maher Complaint, 08-03, IV.A. “Maher seeks a cease and desist order and reparations for injuries
caused 1o it by PANYNUI's violations of the Shipping Act, 46 U.S5.C. §§ 41106(2) and (3) and 41102(c),
because PANYNJ (o) gave and continues to give an undue or unreasonable prejudice or disadvantage with
respect to Maher, (b) gave and continues to give an undue or unreasonable preference or advantage with
respect to APMT, (c) has and continues unreasonably to refuse to deal or negotiate with. Maher, and (d) has
and continues 1o foil to establish, observe, and enforce just and reasonable regulations and practices
relating to or connected with receiving, handling, storing or delivering property.”

" PANYNIJ asserts two “facts concerning “new or independent” acts that PAN'YNJ misconceives are
relevant to a continuing violation analysis, but which are not germane. In any event, neither are support
with references to the record for the asserted point of fact, they are principally legal conclusions not facts,
and they are disputed by Maher. PANYNI asserts on page 23 of its motion that it is “undisputed” that there
were “no such new, independent acts.” The assertion is not supported and appears to refer to the “facts”
noted above that Maher disputes.
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In any event, the motion must be denied because PANYNIJ itself identifies
numerous alleged continuing violations of the Shipping Act that it proceeds for a page
and a half of its motion to dispute. (MSJ 24-25} For example, the first sentence in
PANYNI’s section I1.B.4 casts a dispute of fact over the veracity of numerous alleged

15 The second sentence goes on to contest Maher’s

continuing and new violations.
entitlement to relief on new and continuing violation allegations, and forther asserts that
“each 1s flatly contradicted” in the record, although PANYNTY cites no record evidence in

support of its claimed contradictions. (MSJ 24)

PANYNFs motion fundamentally misapprehends its duties under the Shipping
Act. The Shipping Act, including the Shipping Act prohibitions, applies to PANYNJ
today regardless of whether actions alleged to violate the Shipping Act were agreed to in
a prior contract: As Ceres Terminal explains, entering into an agreement that-violates the -
Shipping Act does not immunize the enforcement of that agreement from constituting a
violation of the Shipping Act. 29 S.R.R. at 369-70. Under Shipping Act authority, the
continued enforcement of an agreement that violates the Shipping Act, including after the
passage of seven years, is a continwing violation of the Shipping Act. See id. at 370-71
(citing Commission precedents of Shipping Act challenging to agreement entered into
and operated under for years longer that the statutory limitation period). As discussed
above, Commission Authority, including Seatrain, and Rule 63(b), treat each act in
violation of the Shipping Act as an independent violation for the purpose of the statute of

limitations and any unlenwful act that continues is treated not as one act “but a series of

** “Maher may once again fabricate a litany of alleged post-lease violations.” (MSJ 24). Neither the basis
for PANYNI’s attack, nor what PANYNJ means by it is apparent, but the veracity of Maher’s allegations
of new and continuing violations is a question of fact introduced by PANYNJ,

Maher’s Opposition to Motion to for Summary Judgment
Page 18 of 27




individual actions each time it is enforced and the statute of limitations is to be measured

against each act.” Seatrain, 18 S.R.R. 1082.

Astonishingly, PANYNJ cites Seatrain as its lead Shipping Act authority, but
twists the continuing violation rule beyond recognition with a wholly-unwarranted
overlay of inapposite, non-FMC authorities."® Stating that “the EMC has regularly relied
on guidance from decisions construing other federal statutes of limitations,” »’ PANYNJ
conjures up decisions plainly not “regularly relied” on for guidance in the FMC that
certainly provide no “guidance™ on Shipping Act continuing violations.!® PANYNI'’s
inappositc “guidance” on the Shipping Act’s continuing violation rule is a misleading

ruse.

Indecd, the ruse is further exposed by the two cases Seafrain specifically cites—

.S

" Hanover Shoe, Inc. v. United Shoe Machinery Corp. 392 U.S. 481, 502 (1968) and Baker

v F 8. F Investment Co., 489 F. 2d 829 (7th Cir. 1973)—both of which directly support

the Shipping Act’s continuing violation rule. PANYNI discusses neither.

'® PANYNI cites Seatrain in support of its position that an unlawful act outside a limitations period cuts off
a reparations claim for an unlawful act that continues into a limitations period. As discussed above,
Seatrain stands for the opposite proposition: “[a)ny unlawful act, however, which continues becomes not
one act but a series of individual actions each time it is enforced and the statute of limitations is to be
measured against each act giving rise to an alleged new injury.” /d. at 1082.

"7 PANYNI states that “the FMC has regularly relied on guidance from decisions construing other federal
statutes of limitations.” (MSJ 14 n.§)

** The inapposite line of antitrust cases that PANYNI cites, e.g., Varner v. Peterson Farms, 371 F.3d 1011
(8th Cir. 2004); Imperial Point Colonnades Condominium, Inc. v. Mangurian, 549 F24 1029 (5th Cir.
1977), etc. requiring “continuous courses of conduct” and “overt acts™ and finding that performance of a
alleged anti-competitive contract does not “restart” a Hmitations period, plainly does not reflect the
Commission’s view of its authority. Nor, in any event, do PANYNI's selective citations reflect antitrust
authority on continuing enforcement of contracts that violate antitrust laws cited by the Commission in
Seatrain or otherwise. See, e.g., Nat'! Sowvenir Ctr, Inc. v. Historic Figures, Inc., 728 F.2d 503, 514 (D.C.
Cir. 1984) (anticompetitive effect of enforcement of agreement allegedly in violation of the Sherman
Antitrust Act executed beyond the stawtory period is a continuing violation ).
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In Hanover Shoe, Inc., Supreme Court held that plaintiff could recover damages
for antitrust violations under the Shemman Act, stemming from defendant’s practice of
leasing and refusing to sell its machinery to plaintiff that had begun beyond the
limitations period, stating that:

We are not dealing with a violation which, if it occurs at all, must occur

within some specific and limited time span. . . . Rather, we are dealing

with conduct which constituted a continuing violation of the Sherman Act

and which inflicted continuing and accumulating harm on Hanover.

Although Hanover could have sued in 1912 for the injury then being’
inflicted, it was equally entitled to sue in 1955.

392 U.S. 481, 502 n.15 (1968). Even though defendant started the unlawful practice
more than 40 years before the complaint was filed, as a continuing harm, plaintiff could

recover for damages suffered during the limitations period.

In Baker, the court held that Civil Rights Act and antitrust claims based on
defendants selling property to plaintiffs under installment sale contracts at excessive
prices and making loans based on false and excessive appraisals were not time barred
because defendants® wrongful conduct continued after the contracts were signed, injury to
plaintiffs continued to accrue after the contracts were signed, and “had defendants at any
time ceased their wrongful conduct, further injury to plaintiffs could have been avoided.”
489 F.2d 829, 836 (7th Cir. 1973). “[A] new injury was inflicted in plaintiffs each day
until the federal defendants abandoned their discriminatory policies or the respective
installment contracts were completely performed, whichever occurred first.
Conscquently, a new limitations period began to run each day as to that day’s damage. . . .
Of course, plaintiffs cannot recover against them any items of damage which accrued”

outside of the limitations period.” 1d.
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The authorities cited in Seatrain support the Shipping Act’s continuing violation
rule. PANYNIJ cites The Port Authority of New York & New Jersey v. New York Shipping
Ass'm, 22 SR.R. 1329 (ALJ 1984} as “analogous” authority for barring a lease
discrimination claim challenging terms agreed more than three years prior to entering into
the lease because “the ALJ made clear [that] performance” of a labor agreement “does
not restart the limitations period.” (MSJ at 18 n.12, citing New York Shipping Ass'n at

1338-39).

The statutory provisions at issue in New York Shipping Ass’n, however, are
materially different than in this proceeding. As Judge Kline explained, while the statute
of limitations for reparations begins to run after a cause of action accrues, the statute of
limitations at issue in New York Shipping Ass’n runs “simply from the filing of the
- assessment-agreement.” 22 S.R.R. at 1339 n.5. Unlawful performance cannot restart the
limitations period in the MLAA, of course, because the limitations provision runs from

filing alone.

In any event, New York Shipping Ass’n rejects PANYNJ’s basic premise, holding
that an action challenging provisions in an extension of an existing agreement, which
were materially agreed upon more than 10 years before the action was filed, are not
barred by the two-year statute of limitations. Jd al 1337-38. The determination of the
lawfulness of the rate terms in the MLAA “depends upon current circumstances and

conditions, not upon previous circumstances and conditions which warranted findings
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against a previous agrcement.” Id. at 1338 (citing New York Shipping Association v.

EMC., 495F. 2d 1215 (2d Cir. 1974)). ™

B. The Shipping Act Statute of Limitations Does Not Bar Claims
for Reparations for Violations of the Shipping Act Discovered
within the Statutory Period.

Commission applies a “discovery rule” to the determination of accrual of a cause
of action seeking reparations. Inler Fish Prod, Inc. v. Sea-Land Serv., Inc., 29 SR.R.
306, 313 (F.M.C. 2001). Accrual of a cause of action for a violation of the Shipping Act
does not occur until the complainant “knew or should have known that it had a case,”
when it possesses “conclusive information.” Id. at 313. Jnler Fish illustrates that
suspicion of violations and knowledge of different terms is not enough. A Shipping Act
claim alleging lease discrimination accrues under the Commission’s discovery rule when
a complainant (i) knows or should have known of different lease terms and (ii) knows or
should have known that the different lease terms were an undue prejudice violating the

Shipping Act.

As an initial matter, in light of Rule 63(b) and the Commission’s continuing
violation rule, except where the alleged violations of the Shipping Act ceased prior to the
three year period, the discovery rule is not practically relevant to determine whether the

statute of limitations dars a complaint.”® Because the violations Maher complains of are

® PANYNJs cites to dicta in New York Shipping Ass'n as “analogous” to Ceres Marine Terminals, Inc. v,
Maryland Port Admin., 29 S R.R. 356, 372 (FMC 2001), which PAN'YNI asserts stands for the proposition
that enforcement of an agreement that violates the Shipping Act carmot constitute a continuing violation.
Ceres, of course, does not say or hold what PANYNIJ asserts. Neither the statute of limitations nor claim
accrual were at addressed in Ceres, nor are the applicable authorities addressed in Ceres. Contrary to the
inference that PAN'YNI as a practical matter attempts to draw, the Commission n Ceres did not establish a
3 year cstoppel rule, the Commission rejected estoppel outright.

*® PANYND’s assertions that “the discovery rule provides no assistance to Maher and, to the contract,
clearly bars its lcasc terms discrimination claims” is incorrect for compound reasons. (MSJ 20) PANYNJ
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continuing violations, the discovery rule analysis concerns the length of time for which
Maher can recover reparations under its complaint, not whether the statute of limitations

bars Maher’s complaint.21

The Commission adopted the discovery rule favoring “a flexible approach to the
accrual of a cause of action” because “a flexible rule permitting the inclusion of
complaints that would otherwise be dismissed under a more strict approach would allow
the Commission to pass on the legality of allegedly injurious conduct™ whereas a “stricter
rule would exonerate certain respondents even if their conduct was unlawful, simply
because a potential complainant was unable to identify the existence of its cause of
action.” Inlet Fish, 29 S.R.R. at 313. It is not enough that complainant had “some
suspicion” of a disparity and had documents showing a disparity, or in that case even
‘both. To the contrary, the existence of a disparity is not “conclusive information”
without the knowledge that the disparity was undue in violation of the Shipping Act. 1d

at 309.

PANYN)J advances a different version of the “discovery rule” in its Motion.
According to PANYNJ, Maher’s reparations claims accrued when Maher “knew or
should have known the basis of its claims, which were based on the differences between
the terms of the two leases at issue.” (MSJ 21 emphasis added). Further, citing to
Western Overseas Trade & Dev. Corp., 26 SR.R. 651, 660 (ALY 1992), PANYNJ asserts

that the mere fact of publicly-filing the lease terms satisfies the discovery rule: it “put

wrongly applics a Western Gverseas “time of Injury Rule” to base accrual on knowledge of the differences
alone, instead of the /nlet Fish discovery rule which looks to knowledge of the difference and that the
difference is and undue preference. Second, PANYNJ ignores the continuing violation rule, which applies
to consider every day of a continuing violation a new day for the purpose of the statute of limitations.
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Maher on notice of the lease provisior_l contained therein” and once the APM lease was
filed, “Maher’s Shipping Act claims accrued when Maher executed its own lease.” (MSJ
13, n.7). Itis not clear whether PANYNJ means “basts of its claims” to mean any basis
of the claim or that Maher’s claim only has ore basis, but either way, the sole focus on
Maher’s knowledge of lease differences makes it evident that PANYNJ’s is applying the

WIONgZ test.?

Mabher’s reparations claims accrued under the Commission’s discovery rule when
Maher “knew or should have known that it had a case,” not when it had a piece of a case.
PANYNJ’s formulation omits the defining element of the discovery rule in Inlet Fish--
knowledge that the disparity was undue in violation of the Shipping Act—and therefore
as a practical matter PANYNJ applies a “time of injury rule.” But the “time of injury
. rule,” and PANYNI apparent view that-#estern narows the discovery rule, -were both
rejected by the Commission in Jnler Fish. 29 S.R.R. at 313-14 (rejecting respondent’s
reliance on Western, Seatrain and Carton-Print, Inc. for the position that accrual occurs

only at the time of the unlawful act.).?*

The question of whether Maher knew that the lease disparity was undue in

2 PANYNJ’s quotation of the Inlet Fish rule on page 22 as “when the plaintiff should reasonable have
discovered the injury” (MSJ 22 ea) is plainly wrong. Rather than address the correct rule, PANYNJ labels
the Commussion’s ’s

i@

conclusive information” Janguage as Maher’s “self-created rule” and responds to its
own siraw-man argurment that the “rule” can’t require that a that a party have “conclusive proof” of a claim.
{MSJ 22) PANYNJ, of course, does not cite to Shipping Act authority, and in all events does not
meaningfully address Infet Fish.

* Western is in any event not informative of the pre-Infet Fish approach to accruat of a discrimination
claim. As Western explains, the partjcular standards for accrual are a function of nature of the action.
Western is a commodity rate unreasonableness case, which itself employs differing rules of accrual.
“Claims for reparation on individual commodity rates exceeding a maximum reasonable level generally
have been held to accrue at the time they are paid. But the cause of action for reparation due to a carrier's
proposed general rate increase did not accrue until the Commission issued its decision finding the increase
unreasonable.” Western, 26 S.R.R. at 659.
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violation of the Shipping Act is a question of fact. See, e.g, In RTC Mortg. Trust 1994
N-1 v. Fidelity Nat. Title Ins. Co., 58 F. Supp. 2d 503 (D.N.J. 1999) 58 F. Supp. 24 at
544-45 citing Goodman v. Mead Johnson & Co., 534 F2d 566, 573 (3d Cir. 1976)
(disputes concerning discovery of an injury for the purpose of accrual are issues of
material fact). PANYNJ makes #o effor? to satisfy its burden to show the absence of any
material fact in dispute. Indeed, PANYNJ rests on its legal position that the discovery
rule requires nothing more than Maher’s knowledge of lease differences. (MSJ 23)
(asserting that Maher’s evidence of its knowledge that the lease was undue, “Even if true,

[is] entirely irrelevant.”).

Mabher only uncovered “conclusive information,” as outlined in Maher’s attached
Exhibit A, that it had Shipping Act claims against PANYNJ following the depositions of
several key witnesses in.Dkt.-07-01, including” APM Terminals” witness Marc
Oppenheimer (May 20, 2008) and Port Authority witnesses, including Cheryl Yetka

(May 28, 2008), and then Mabher fiied this action prompily on June 3, 2008.
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CONCLUSION AND PRAYER FOR RELIEF

Therefore, for the reasons set forth above, Maher respectfully requests that

PANYNI's Motion to for Summary Judgment be DENIED.

Respectfully submitted,

Lawre . Kiern
Bryant E. Gardner
Gerald A. Morrissey 111
WINSTON & STRAWN LLP
1700 K Street, N.W.
Washington, D.C. 20006
lkiem@winston.com
bgardner@winston.com
gmorrissey@winston.com
e = Telephone: 202-282-5000
Facsimile: 202-282-5100
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EXHIBIT A

MAHER’s REPLY IN OPPOSITION TO
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

Maher uncovered “conclusive information” that it had Shipping Act claims against
PANYNJ following the depositions of several key witnesses in Dkt. 07-01, including APM
Terminals® witness Marc Oppenheimer (May 20, 2008) and Port Authority witnesscs, including

Cheryl Yetka (May 28, 2008) and then Maher filed this action promptly on June 3, 2008.

Maher’s First Request for Production of Documents from the Port Authority of New
York and New Jerscy in this proceeding, dated June 3, 2008, asked PANYNIJ to “[d]escribe in
detail any valid transportation purposc that PANYNJ contends justifics the foregoing differences
between the terms of EP-248 and EP-2497” Request No. 18. PANYNJ responded that it had
“valid transportation justifications for negotiating the lease terms it did with APMT and Maher”
and therefore, “{t]here was no undue or unrcasonable discrimination or preference whatsoever.”
Id. at 17. Among the justifications highlighted by PANYNJ was the “Port Guaranice™ in the

APMT lease:

Significantly, unlike anything in leases with other terminal
operators, the Maersk lease provided for a Port Guarantee through
which APMT (and Maersk, Inc.) guaranteed that a certain volume
of Macrsk containers would go through the Port on an annual
basis, regardless of which terminal it came through. The Port
Guarantee was an important term that neither Maher nor any other
port tenant could provide. The Port Guarantec committed the
Maersk shipping lincs to continuc using the Port even if volumes
declined in the future. And the fact that Maersk volumes through
the Port have exceeded the levels of the Port Guarantee
underscores how successful the entire process was in securing this
critical relationship with Maersk. The increased container volume
has benefited not only the Port Authority, but also other port
tenants, including Maher.




Also significant, APMT's parent company, Maersk, Inc.
executed a guarantee of the entire lease (not just the Port
Guarantee), backed by its extensive assets, in lieu of a security
deposit. In short, the APMT lease assured the Port Atthority that
APMT would maintain the Port as its East Coast hub and that
Maersk. Inc.'s new mega-ships would continue to come through
the Port.

Response to request No. 18, and No. 1, 10-11, 34, PANYNJ’s responses were sworn and

verified by Port Commerce Director Richard Larrabee on August 29, 2008.

As Maher explained in its Responses to PANYNI’s First Set <;f Interrogatory Responscs,
also verified on August 29, 2008, “Maher leamncd of PANYNJ’s preference of APMT” at the
time of the leascs, but did not begin to learn that the preferences were “unduly or unreasonable
preferential” until events in 2007 and 2008. See Ex. H to the Declaration of Alexander O.
Levine, February 25, 2011 (“Levine Dec.”) at 4-5 (preference), at 8 (preference unduly or
unreasonably preferential). As described thercin, Maher was initially tipped off by PANYNJ in
the summer of 2007 when PANYNJ wanted a release from Maher to include a release from a
“rent disparity” claim. /d. 8. Witnesses with knowledge of thesc events are currently scheduled

to testify,

Shortly thereafter, on August 9, 2007, PANYNJ filed a Shipping Act third-party
complaint against Maher in Dkt. 07-01 and discovery began. See FMC Dkt. 07-0}. In
November 2007, Maher representatives met twice with PANYNY leaders, including Port
Commerce Director Rick Larrabee and his Chicf Deputy Dennis Lombardi, wherein these
PANYNJ cxecutives denied that Maher had claim against PANYNJ regarding disparate
treatment, etc. in EP-249 because “the Maher brothers™ had signed the fease (EP-249) and there

was nothing they couid do.




The first two witnesses to testify in this proceeding, tins past week, testified to these facts

and other similar PANYNJ mteracnmi _

As document discovery commenced and progressed in this proceeding, additional facts
have established that the *“Port Guarantee™ —that PANYNJ claimed only APM could offer—and
that PANYN]J attested in sworn responses was a valid transportation related factor justifying the
differences in the APM and Maher's lease—was a sham. A sham that PANYNJ used as a fig
leaf to cover over its unduc discrimination for years until Maher began to uncover conclusive

information in depositions in the 07-01 proceeding that lead to the discovery of its claim.

In the May 20, 2008 deposition of APM’s corporate designee, Mark Oppenheimer, for
example, Maher learned that neither APM nor Maersk, Inc. control the cargo thoy supposedly
“Guarantee.” Ex. 14, Mark Oppenheimer Dep. (May 20, 2008). APM has only a stevedoring
agreement with the carrier, but without any cargo commitment, id. at 53, and Maersk, Inc. has
neither a volume commitment nor any other contractual ability to “guarantee” Maersk cargo to
satisfy the Port Guarantee. /d. at 52. The Port Guarantee did not in fact “commit{] the Maersk
shipping lines to continuc using the Port cven if volumes declined in the future” as PANYNJ

claimed.




Thie discovery in this proceeding has continued to establish facts of the “Port Guarantee”

sham.

PANYNJ’s own May 19, 1999 intemal memorandum from Robert E. Boyle, PANYNJ
Director to “All Commissioners” and prepared by “Gary Arcus/Cheryl Yetka, Comptroilers™
explaing PANYNJ’s unlawful discrimination. PANYNI initially sought to charge APM the same
standard leasehold rental rate to be paid by Maher and other MTOs. Memorandum from Robert
E. Boyle, Director PANYNI, to All Commissioners, PANYNJ, 08PA01625998, 08PAQ1625998

(May 19, 1999), Ex. 1,

When that approach foundered, PANYNJ explained that it would give APM a rent
subsidy on the order of $120 million, net present value, but that it would not extend the subsidy
to MTOs like Maher. And knowing that such discriminatory treatment would violate the
Shipping Act—which PANYNIJ enphemistically referred to in its internal memorandum as the
“EMC considerations"—PANYNIJ devised a fig lcaf to conceal its unlawful action. According to
the Boyle memorandum, it was conceivable that a port or “harbor wide” guarantec requiring a
70% Maersk increase in containers to PANYNJ might withstand scrutiny by the Commission.

The third mechanism we proposed was a harbor wide guarantce of
a 70% increase of Sea-Land/Maersk's own boxes by 2003, which
serves two purposes. First, it assures that the throughput revenue

is not just realignment of revenue between terminals which is
important because the financial forecasts depend upon growth in



total boxes in the harcbor. If Sea-Land/Maersk were not obligated
to bring in new business, but rather absorbed business from other
operators because of their more favorable amrangement, the risk
exists that overall revenues might be less than anticipated. . . .
Second, it is conceivable that the harbor wide guarantee might be
a mechanism which distinguishes the Sea-Land/Maersk degl
sufficiently so that the 3120 million concession could be limited
solely to Sea-Land/Maersk and still withstand Federal Maritime
Commission (FMC) scrutiny.

Memorandum from Robert E. Boyle, Director PANYNI, to All Commissioners, PANYNJ,
08PA01625998, 08PAD1625 (May 19, 1999), Ex. 1 (emphasis added). Ultimately, as manifested
by the EP-248 lease terms, PANYNJ was unable to extract even the fig leaf from Maersk, yet

Maersk was awarded a rent lower than all similar container terminals, including Maher’s. B

The memorandum continues with PANYNJ’s financial analysis in which PANYN]
concludes that the APM rental rate becomes too expensive for PANYNYJ if it provides the same
terms to others. If required to provide the same terms to others, according to the PANYNI’s own

memorandum, it would be cheaper to let Maersk leave:

The rental levels originally agreed to by Hanjin and Maher, if
attainable port wide, would have fully covered the costs of the
New Jersey segment of the port business. While a desirable goal,
it was widely recognized at the outset that such a result would be
difficult to achicve in view of Sea-Land’s widely recognized
ability to mobilize public opinion and gamer support from clected
officials. In anticipation of this, staff performed myriad analyses
to quantify the effect of various reductions to the original level,
Whereas the Hanjin offer would allow for full cost recovery, the
August 14 [PANYNIJ] proposal would leave the New lJersey
segment of the port business with an NPV deficit of well over §300
million if rental rates were applied to all new container terminal
leases, This NPV deficit grew to almost $400 million at the rental



level included in the September 21 proposal, and would grow to
over $600 million if the $120 million Sea-Land/Maersk concession
were to be provided to all new terminal Jeases because of FMC
considerations.

. .. Since it is likely the port will continue in any event; staff
compared the estimated future financial results of the New Jersey
segment of the port business under the various proposed Sea-
Land/Maersk levels to those which counld be expected if Sea-Land
and Maersk were to actually leave. Depending upon growth and
other assumptions, the August 14 proposal, while resulting in a
fotal NPV loss of well over 3300 million, actually results in a
slight financial improvement relative to what could be expected if
Sea-Land and Maersk were to leave. Similarly, the September 21
proposal, while resulting in a total NPV loss of slightly under $400
million, actually results in very little deterioration to what the
financial results could be expected if Sea-Land and Macrsk were to
lecave. In contrast, if the $120 million Sea-Land/Maersk
concession has to be made available to other operators because of
FMC considerations, the financial results could be well over $200
million worse that what could be expected if Sea-Land and Maersk
were o leave.

Memorandum from Robert E. Boyle, Director PANYNJ, to All Commissioners, PANYNJ,

08PA01625998, 08PA01626000-1 (May 19, 1999), Ex. 1.

In the same vein, testimony from Cheryl Yetka, one of the authors of the foregoing
memorandum and member of the PANYNJ lease negotiation team, explained that although there
was talk about the State of New Jersey providing the subsidy to Maersk/APM, that did not come

to pass, and PANYNJ provided the subsidy:

Question 2: During the court of the negotiation of the Maersk
Container Service Company Lease, EP-248, do you recall there
being a New Jersey commitment discussed of approximately $100
million? (Yetka Tr. 66-67).

Answer:  To my knowledge there was never a New Jersey
commitment of funds to this lease. There was a request from the
State that the Port Authority make a lease offer to Maersk that was
competitive with the Baltimore proposal.




Question 5; Was any other subsidy offered, provided, or in any
other way credited 1o Maersk?

Answer; As [ recall, the total value of the lease proposal was
approximately $120 million and included a combination of reduced
rentals and capital investments in the terminal,

Declaration of Cheryl Yetka at 1 (June 17, 2008), Ex. 3, See also Dennis Lombardi Dep. at 194~

96 (explaining that plan was for New Jersey to provide funds to permit subsidy of APM rent to

$19,000 per acro level), Ex. 4; I

Furthermore, Ms. Yetka testified how she calculated terminal rents on a port-wide basic
to be assessed the lcases and at no point did she testify that PANYNJY's new post hoc
justifications regarding alleged valuation of Maher’s leasehold, etc. played any role. Indeed, she
testified that she calculated the rents based on only operating and maintenance expenses, capital

investment, and capital return:

7 Q Okay. Are financial analyses performed for
8 all leases that are negotiated, like 248, 2497

9 A Yes.

10 Q Okay. That’s a matter of routline at the

11 Port Authority?

12 A Yes.

13 Q It’s a matter of practice?

14 A Absolutely.

22 Q Okay. Well, tell us how you did it.
1 A1 forecasted rent streams, Port Authority

2 O&Ms.
3 Q What does “O&M” mean?



4 A Operating and maintenance expenses.

3Q All right,

6 A We looked at our projected capital

7 investment to determine whether the Port Authority

8 would make a sufficient return to consider the deal.

9 Q And what is a sufficient return to consider

10 the deal?

11 A The Port Authority generally looks at its

12 hurdie rate.

13 Q Pm sorry?

14 A The Port Authority generally looks fora

15 return at its huridle rate,

16 Q What does that mean?

17 A Tt’s our cost of capital plus soine

18 additional return which guarantees our bond covenants.
19 Q And in -~ with respect to 248 and 249, the

20 APM and the Maher leases, what was that hurdle rate?
21 A 1 do not recall,

22 Q Do you recall what the hurdle rate was at

1 that point in time?

2 A The Port Authority hurdie rate

3 specifically? I don’t recall specifically. Somewhere
4 between seven and a quarter and eight and a quarter.
5 Q And that was your return on what?

6 A On any investment the Port Authority would

7 have made, capital investments.

10 Q Very good. Now, let’s go back to your
11 financial analyses that you prepared.
12 How would you prepare those analyses?

6 A 1 developed a forecast of the rents that

7 were being negotiated. 1 developed a forecast of our

§ operating and maintenance cxpense for the port. We

9 looked at what capital investment was going to be made
10 and the period of time over which it would be made,
11 and we add all that up together, and we do a

12 discounted cash flow.

13 In this particular instance we also looked

14 at other parts of the port because we were trying to

15 get a picture of the whole port. So | was doing



16 forecasts of the auto businesses and the warehouse

17 businesses as well.

18 Q I see. What’s the bottom line then did you

19 come out with? Did I understand you to say discounted
20 value cash flow?

21 A Yes. But it was a -- an entire facility

22 number. Do I recall -«

I Q For the terminal?

2 A For Newark and Elizabeth in total.

3 Q Okay. I’m just trying to understand. Did

4 the bottom line reflect a bottom line of the

5 discounted value cash flow from, let’s say, the APM
6 terminal and the Maher terminal, or separately or

7 together? How did you —

8 A It was everything, It was Maher, it was

9 APM, it was a projection on what we might get out of
10 the vacated terminal in Port Newark, it was a

11 projection of what was coming out of our auto leascs
12 and our warehouse leases as well. So it was an entire
13 picture of the whole port.

14 Q And was that -- all of that data considered

15 together in the development of a discounted value cash
16 flow?

17 MR. BURKE: Objection.

18 A Yes. We discounted all of that together as

19 one big picture,

Cheryl Yetka Dep. at 46-48 & 60-63 (May 28, 2008), Ex. 5. See also Dennis Lombardi Dep. at
60-63 (June 5, 2008) (cxplaining that PANYNJ calculated rent based upon recovery of PANYNJ
investments and maintenance costs, not upon differentiating value characteristics of the land),

Ex. 6.

The extensive testimony from the Maher witnesses who participated in the EP-248
negotiations corroborates the PANYNJ witness testimony and contemporaneous documents
supplied by PANYNJ, and explains that although Maher expressly requested the APM terms,
PANYN]J refused because Maher was scen as a mere marine MTO that presented no nisk to leave

the port like the occan carrier Macrsk. Maher’s former CFO who ncgotiated EP-249 for Maher,



Randall Mosca, explained Mzher’s relative position in the lease negotiations and its inability to

insist upon the APM terms:

3 Q Did anyone at the Port Authority express

4 the view that Maher was not a threat to leave the

5 port?

6 MR, BURKE: Objection.

7 A The -- The Port Authority -- 1 don’t know

8 if anyone specifically said that, but there was

9 discussion many times about Maher being a terminal
10 operator that was only in the Port of New York and we
11 really had no place to go other than conduet our

12 business in the Port of New York.

13 Q Now, Mr. Mosca, was Maher aware that if it

14 was not successful in negotiating a new leasc with the
15 Port Authority that the Port Authority could put

16 Maher’s leasehold up for bid?

17 A Internally Maher Terminals was very

18 concerned with the lease negotiation. We felt that if
19 we couldn’t conclude a lcase arrangement, that if the
20 terminal went out for bid we would not necessarily be
21 the winners of the bid, and that would, in effcct, put
22 us out of business.

1 @ Did anyone at the Port Authority tell you,

2 during your negotiations with the Port Authority over

3 the terms of Lease EP-249, Exhibit 79, tell you that

4 the Macrsk terms were off the table?

5A Yes.

6 MR. BURKE: Qbjection.

7 Q Tell us what happened.

8 A We were aware of the financial terms in the

9 Maersk lease, which were considerably less than, on a
10 base-rent basis, the Maher proposed lease arrangement.
11 And we had asked to replace the Maher lease rate with
12 the Maersk lease rate, and we were told that the

13 Maersk lease rates were off the table, it was not

14 something the Port Authority was willing to negotiate.
15 Q Who told you that?

16 A Lillian Borrone,

17 Q Now, did -- At the end of the negotiation,

18 did the Port Authority essentially tell you that the

19 terms that they were offering were take-it-or-leave-it
20 terms?

21 MR. BURKE: Objection.



22 A 'We reached the point in the lease

1 negotiation where that was -- the Port Authority said
2 it was their final offer. So we had to decideif we

3 wanted to accept the lease terms.

4 Q And did you understand the Port Authority’s

5 position at the end of the nepotiation 1o be that the

6 terms were take it or leave it?

7 MR. BURKE: Objection.

8 A Weunderstood very clearly that the -- this

9 was the final offer for the Port Authority and that

10 they were not going to negotiate any further.

Randall Mosca Dep. at 154-56 (June 11, 2008), Ex. 7.

Former CEQ of Maher, Brian Maher, explained his requests for the APM terms
during negotiations with PANYNJ, and Maher’s ultimate capitulation to the lease in order to stay
in business in the port. Brian M. Maher Dep. at 274-75 (June 9, 2008), Ex. 8. Thus, when
PANYNT negotiators asked Mr. Maher if he would be willing accept rent terms irrespective of
what rent levels were ultimately agreed between PANYNIJ and APM/Macrsk, Mr. Maher

responded:

[IIn our view it is the Port Authority’s responsibility to set rent
levels that are competitive with other Ports on the East Coast and
which produce a level playing field with within the Port itself.
Therefore, we would expect that the Port Avthority would offer us
rates, terms, and conditions for our Tripoli Street renewal which
are competitive with other Ports on the East Coast and in line with
the prevailing terms, conditions and rates being offercd to other
tenants at this time.

Letter from Brian M. Maher, Maher Terminals, to Robert Boyle, Exccutive Director of

PANYNJ, MT002597, MT002598 (Feb. 16, 1999), Ex. 9.
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Port Authority of NY & NJ ~Memorandum

To: Robert E. Boyle, Executive Director
From: Lillian C. Borrone
Date: May 19, 1999

SUBJECTF: SEA-LAND SERVICES INC/MAERSK INC,
Copy To: R. Shiftan, J. Green, C. McClafferty, C. Ward, L. LaCapra

Since the Sea-Land/Maersk New Jersey announcement on May 7, staff
and [ have proceeded to hold conversations with Sea-Land/Maersk, Maber, Maersk Lines
individually and Hanjin regarding how we might proceed to resclve physical planning,
operational scheduling, and lease term issues.

In each discussion, from which I’ve attached notes for your review, 1 have
pointed out that because the States have not yet resolved the larger Port Authority issues,
we do not yet have guidance {from the Board, so what we are hoping to do is frame issues
which we can bring before the Board, possibly by the end of June to receive direction. In
the Sca-Land/Maersk discussions. I suggested we could consider pursuing a dual track
discussion of terms — one wack which assumes the September Port Authornity 336,000 per
acre offer and the New Jersey enhancement, which as you know does not currently offer
us the cargo and terminal guarantees and investment commitment we were seeking. The
other track would be to develop terms consistent with the February/April conceptual
discussion which would resutt in 2 $19,000 per acre rent with cargo, termiral and
e - - .- -.-invesbment guarantees we-were looking for. - They have-agreed to pursue these
alternatives to develop term sheets for Board consideration by June

I raise this because [ need your guidance Do you agree with this
approdach?

I have been clear with Maher and Hanjin that we cannot speak with them
about rates until the direction on Sea-Land and Maersk 15 resolved. Without this
resolution we arc essentially stymied because all of the terminal, physical and operational
plans are keyed around our ability to move Maersk into Sea-Land, That move, in turn
will be dependent on Hanjin being able to move into the Maersk terminal for which we
need rates and finally, our ability to move Maher into a consolidated terminal
arrangement for which we witl need rates. As Brian has pointed out his willingness 1o
invest, and the level of and speed of the investment he will make, witl depend on the
lease rate we offer

Given the background memo 1o the Board we will be sending this week, [
hope that a June dialogue on the two term sheets would enable a clear direction.

CONFIDENTIAL 08PADQS21114



Exhibit 2 -



EXHIBIT 2 OMITTED AS REDACTED



Exhibit 3



DONALD F. BURKE, ESQ. BEFORE THE FEDERAL MARITIME

One PATH Plaza . - COMMISSION -
Jersey City, Nedv Jersey 07306 )
(201) 216-6370: .

Attorney for Respondent/Third Party

Complainant =

Port Authorify of New York and New Jersey

APM TERMINALS NORTH AMERICA,
NG - -

COMPLAINAN DOCKET NO.: 07:01
¥- .

PORT AGTHORITY OF NEW YORK AND
NEW JERSEY DECLARATION OF CHERYL YETKA
RESPONDENT,
COUNTERCOMPLAINANT, AND THIRD-
PARTY COMPLAINANT

V.

MAHER TERMINALS, LLC
THIRD-PARTY RESPONDENT AND
COUNTERCOMPLAINANT i

I, Cheryl Yetka, hereby declares as follows:

"Question {: When did you receive a réqiicst frd your alldrfity of any other person to- -

produce any records responsive to requests in this proceeding? (Yetka Tr. 37-38).
Avpswer: I received a request early on in the procecdings, but [ don't remember an exact
dale.

Question 2: During the course of the negotiation of the Maersk Container Service
Company lcase, EP-248, do you recall there being a New Jersey commitment discussed
of approximately $100 million? (Yetka Tr. 66-67).

Answer: To my knowledge there was never a New Jersey comnmiitment of funds to this
lease. There was a request from the State that the Port Authority make a lease offer 1o
Maersk that was competitive with ihe Baltimore proposal.

Question 3: What do you know about it?
Answer: The Port Authonty developad a revised leuse proposal to Macrsk.

Question 4: Was it provided to Maersk?
Answer: A revised lease was negotiated with Maersk.

Question 5: Was any other subsidy offered, providad, or in any way crediled to Maersk?
Answer: As [ recall, the total value of the lcase proposal was approximately $120 million
and incleded a combination of reduced rentals and capital investment in the terminal.



- 1 declare undér penalty of perjury that the feregoing statements are rue and”
sccurate. )

Executed on this 17t day of June, 2008.

Cheryf etlca
Avigtion Department

Dated: June 17, 2008
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VIDEOTAPED DEPOSITION OF DENNIS LOMBARDI
CONDUCTED ON THURSDAY, JUNE 5, 2008

PROCCEEDINGS

{(Lombardi Deposition Exhibit 148 marked for H09:38
identification, to be retained by counsel.) 09:40

VIDEO SPECIALIST: Here begins Videotape 09:40
Number 1 in the deposition of Dennis Lombardi, in the 09:40
matter of APM Terminals North America, Incorporated, 09:40
Complainant, versus Port Authority of New York and New R09:40
Jersey, Respondent, Counter-Complainant and 09:40
Third-Party Complainant, versus Maher Terminals, LLC, 09:41

Third-Party Respondent and Counter-Complainant, in the [f09:471:

Federal Maritime Commission, Docket Number 07-01. 09:41
Today's date ig June 5th, 2008. The time $09:41
on the video monitor is 9:41 a.m. The video operator [§09:41

today is David Lane. This video deposition is taking [f09:41

place at Winston & Strawn, One Riverfront Plaza, |09:41
|

Newark, New Jersey. i (0G:41

Counsel, will you please identify §09:41

yourselves and state whom you represent. 609:41

ME. KIERN: I'm Larry Kiern, with Winston & [09:41

Strawn, LLP. I represent Maher Terminals. 09:41
MR. BURKE: Donald Burke, B-U-R-K-E. I 09:41
represent the Port Authority of New York and New 09:41

R T e e T e it e P e TR i 2 2o ™ e g o L evr o e 2 ey

L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664
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141
:43

146

: 08
118
119
247 T
127
:31
132
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139
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47
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VIDEOTAPED DEPOSITION OF DENNIS LOMBARDI
CONDUCTED ON THURSDAY, JUNE 5, 2008

Exhibit 21. Exhibit 21 in the first stack here,

Mr. Lombardi.

Indeed, why don't we loock at Exhibit 20 and

Exhibit 21,

Take a moment, please, and take a look at
Exhibits 20 and 21. Let me know when you've had a
chance to lcok at them.

MR. KIERN: And for the record, these
exhibits have been previougly identified. Exhibit 20
iz a letter from New Jersey Commerce, dated May 7,
1%89. 1It's a three-page exhibit. BExhibit 21 is a
two-page letter from Christine Todd Whitman, the
Governor of New Jersey, to John Snow of CSX
Corporation and Tommy Thomsen of Maersk.

A I've had a chance to look at them.
Q Okay. Thank you wvery much.

Do these documents refresh your
recollection in any regard with respect to the New
Jersey participation?

A Ves, they do.

Q Okay. And what do you recall now?

y:Y This was a mechanism at the time, from what

e B Y A T S e K Yy g P oy T o e P Ty e gt o

[.A.D. REPORTING & DIGITAL VIDEOGRAPHY

O A L C R I e e Rt M e

;
i
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i
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(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664

115

15

i15:
[

15

15

15

:13:

113
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:13:
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:13:

:13:

116

16

:16

116

:16
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CONDUCTED ON THURSDAY, JUNE 5, 2008

195 |
I recall, to lower the rent from 336,000 an acre to9 515
$19,000 an acre. 15
Q Okay. And do you recall anything else i 15
about it? 115
A  Even as I read these today, this 115
complicated transactions of money, and -- being %15
exchanged and how it related to the dredging and -- I §15

don't really recall much else. I don't think I read 15

these carefully enough. 315

But, I mean, I -- the gist of the issue is }15:

the state gave the Port Authority woney for dredging 15

go that you could lower the rent, essentially. 15
Q And is that what happened? 15
A Well, I know for sure that the rent wéntv —ilg
]
from our RFP propocsal to the $19,000 an acre. That's 115
i
a fact. §15
Q And what was the RFP proposal? 215
A Yeah, I -- this $36,000 per acre nunber %15
locks and soundsg very familiar to me as a number that §15
was probably in the proposal. ng
Q Okay. Is that the Port Ruthority's 215
response to the sclicitor's RFP? 315

B I L T o R A A e L R A e

M ARE S G T IR AT AR T MR R TS AT

L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664
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VIDEOTAPED DEPOSITION OF DENNIS LOMBARDI
CONDUCTED ON THURSDAY, JUNE 5, 2008

A That's correct.

Q Okay. Good. Thank ycu. That's very
helpful. You can just leave those exhibits right
there. We'll get them back into order.

Now, Mr. Lombardi, earlier today you
tegtified that you estimated that you -~ if I remember
you correctly, yvou estimated that you went to the
Aviation department in approximately April of '99; is
that right?

A That's correct.

T TN A T T S e T Y YR

Q Okay. All right. Well, I've got documents
here of meeting notes which show that you were still
at Port Commerce until at least August of '99. And
I'm going to go through those. ‘And I just want to --
I just ask you about those and see if you recall them
and if you can explain why you're on here as a %
recipient of these notes. %
3
A I think I -- excuse me. I think I can. %
My -- the only thing more stressful that g
i

yvou will remember of your first day on the job when

you show up for a job is not showing up for your first

gy

day at work.

13

T I
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L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664
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:18:46
:18:49
:18:52
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VIDEOTAPED DEPOSITION OF CHERYL YETKA
CONDUCTED ON WEDNESDAY, MAY 28, 2008

VIDEO SPECIALIST: Here begins Videotape

Number 1 in the deposition of Cheryl Yetka in the
matter of APM Terminals North America, Incorporated,
Complainant, versus Port Authority of New York and New
Jersey, Respondent, Counter-Complainant, and
Third-Party Complainant, versus Maher Terminals,
Counter-Complailnant,

in the Federal Maritime

Commission, Docket Number 07-01.

Today's date is May 28, 2008. The time on

the video monitor is 2:03 p.m. The video operator J

today is David Lane. This video deposgition is taking
place at Winston & Strawn, One Riverfront Plaza,

Newark, New Jersey.

Counsel, please identify yourselves .and
state whom you represent.

MS. SPRING: I'm Heather Spring with Sher &

Blackwell, LLP, for APM Terminals North Amexica, Inc. i
MR. KIERM: I'm Larzy Kiern, with Winston & %
Strawn, and we represent Maher Terminals. 2
MR. BURKE: And Donald F. Burke, for the é

Port Authority of New York and New Jersey.

VIDZ0 SPECIALIST: The court reporter today

FPrPTATI AR £ w3 0V R
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L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
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46

A I don't even know if they've been provided
to you as part of what -- something they might hawve
had at the facilities.

Q Have you talked to anyone about these
financial analyses?

A No, I haven't.

0 Okay. Are financial analyses performed for
all leases that are negotiated, like 248, 2497

A Yes.

Q Okay. That's a matter of routine at the
Port Authority?

A Yes.

Q It's a matter of practice?

A Abgolutely,

Q Is there any sort of a standard operating
procedure or guideline which people like you followed
at the time in the prevaration of these financial
analyses?

A No. I mean, no written -- there are no

written instructions on how to develop a financial

analysis.

Q Okay. Well, tell us how you did it.

T - R s e TR B ¥ i D w AT e T s T Te et T
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i
47
A I forecasted rent streams, Port Authority 314

O&Ms . 14
Q Wﬁat does "O&M" mean? 14
A Operating and maintenance expenses. 514
Q@ All right. 14
A We looked at our projected capital :l4
investment to determine whether the Port Authority §l4
would make a sufficient return to consider the deal. 514
0 And what is a sufficient return to consider {14
{
the deal? - §l4
i
A The Port Authority generally looks at its 1l4:
hurdle rate. ?14
Q I'm sorry? 14
- = - A The Port Authority-generally looks for a 14

return at i1ts hurdle rate.

T P TS T R T
| )
fice

A I do not recall.

=
1=y

Q What does that mean? 14
A It's our cost of capital plus some 14
T
additional return which guarantees cur bond covenants. ;14
o
Q¢ And in -- with respect to 248 and 249, the [14
i
H
APM and the Maher leases, what was that hurdle rate? P14
;
K
i

Q Do you recall what the hurdle rate was at

P~
1.9

B e Tk A e
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L AD. REPORT]NG & DIGITAL VIDEOGRAPHY
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48
that point in time?
A The Port Authority hurdle rate
specifically? I don't recall specifically. Somewhere

between seven and a quarter and eight and a gquarter.

Q And that was your return on what?

i4

14

14

14

14

A  On any investment the Port Authority would

have made, capital investments.

Q pid the Port Authority attempt to make a
return on operating expenses?

MR. BURKE: Are you asgking, again, these

questions to establish -- to substantiate your
argument zbout the indemnification provision?
Because, again, this is -- we're going far afield
_again,. and I think it's a fishing expedition on-yeur

gsecond lawsuit about what justifies the Maersk deal

and the Maher deal.

This is an improper use of discovery.

IT'm -- I'm reluctant to direct her not to answer, but

I think you're abusing the right that you have to take

discovery in this case. If you're going teo file a

lawsuit, file it, and we'll have discovery in that

suit. But you shouldn't be using this lawsuit to
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60

about these two guaranties? %lS:
a I can't really answer the guesticon. I 115
don't really understand it, what you're trying to get ilS
Q Do you have amy other information, any 15:
other information that comes to mind that makes ElS
them -~ t15
A  Nothing else comes to mind right now. élS:
Those were the general terms. 15
Q Very good. Now, let's go back te your %15
financial analyses that you prepared. 15
How would you prepare those analyses? 15
A I would develop -- %15
MR. BURKE: You know, I'm going toc --= you"'§15
know, I've been really bending over backwards giving 115
you leeway. But we're really off on your next le
lawsuit, not on this lawsuit. So, where are we going {15
with this financial? I let her answer questions that §15
are way beyond the scope of discovery in this case. ng
MR. KIERN: I'm just asking her how she did %15
it, Don. This i& not -- %15

H
MR. BURKE: Are we going to end this line %15
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goon or not? Because I'll let her go thisg far, but, I
mean --

MR. KIERN: Yeah, I just have a few wmore
questions about the actual process and the
documentation, just so I get a sense of 1it.

A I developed a forecast of the rents that
were bheing negotiated. I developed a forecast of our
operating and maintenance expense for the port. We
looked at what capital investment was going to be made
and the period of time over which it would be made,
and we add all that up together, and we do a
discounted cash flow.

In this particular instance we also loocked

at other pafég éf the ﬁor& bééause we'wefe-frying to
get a picture of the whole port. So I was doing
forecasts of the auto businesses and the warehcuse
businesses as well,

Q I see. What's the bottom line then did you
come out with? Did I understand you to say discounted

value cash flow?

A Yes. But it was a -- an entire facility

number. Do I recall --
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0 For the terminal?

Y For Newark and Elizabeth in total.

Q Okay. I'm just trying to understand. Did
the bottom line reflect a bottom line of the
discounted value cash flow from, let's say, the APM
terminal and the Maher terminal, or separately or
together? How did you --

A It was everything. It was Maher, it was
APM, it was a projection on what we might get out of
the vacated terminal in Port Newark, it was a
projection of what was coming out of our auto leases
and our warehouse leases as well. So it was an entire
picture of the whole port.

Q¢ And was that -- all of that data_considered

together in the development of a discounted value cash

flow?
MR. BURKE: Objection.
A Yes. We discounted all of that together as
one big picture.
Q Thank vyou.
And was this -- was this on the computer,

was this on paper? How is this --
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A God help me, I don't know how to do it o:B 15
paper. No It was on the computer. 15:
Q Okay. And was it ever printed out or was 515:
it -- éls:
g T -- yes, copies were printed out. 15
o] and circulated. ,15
A Yes, I beliesve I said that earlier. 315
Q Okay. DNow, Charlie McClafferty -- 315
FiN Yes. 215
0O -- I'm reluctant to even ask this. Is 315
he -- I mean, 1s he still with us? E15
F:\ On, he's still alive. He's no longer with {15
the Port Authority. éls
Q W‘Oﬁ,rokay. Aﬁd is he retired, or L _;ié
A I believe he's retired, ves. 215
0 Okay. Do you know where he lives? q.15
A Do I know? No. I'm not privy to his }15
personal information. 15
0 All right. I'm not asking you for his 15
address. 215
A I don't know where he lives. éls
0 You don't know if he lives in New York or %15
M

gy
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PROCEEDINGS

{Lombardi Deposition Exhibit 148 marked for
identification, to be retained by counsel.)

VIDEO SPECIALIST: Here begins Videotape
Number 1 in the deposition of Dennis Lombardi, in the
matter of APM Terminals North America, Incorporated,
Complainant, versus Port Authority of New York and New
Jersey, Respondent, Counter-Complainant and
Third-Party Complainant, versus Maher Terxrminals, LLC,
Third-Party Respondent and Counter-Complainant, in the
Federal Maritime Commission, Docket Number 07-01.

Today's date is June 5th, 2008. The time
on the video wonitor is 9:41 a.m. The video operator
today is David Lane. This video deposition-is taking -
place at Winston & Strawn, One Riverfront Plaza,
Newark, New Jersey.

Counsel, will you please identify

e TN L ey T T T A DT

yourselves and state whom you represent.

MR. KIERN: I'm Larry Kiern, with Winston &

Strawn, LLP. I represent Maher Terminals.
[
MR. BURXE: Donald Burke, B-U-R-K-E. I i

represent the Port Authority of New York and New
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60

numbhers? :09:35

A Could you rephrase that? :09:498
Q Yeah. How did they come up with the :09:50
nunbers? :09:52
MR. BURKE: Okay. Objection. For what? :09:52
MR. KIERN: The rent. That's what welve :09:55
been talking about. :09:58
MR. BURKE: I think we're talking about the :10:04
proposal; right? :10:06
MR. KIFRN: Yeah, the numbers. :10:06
BY MR, KIERN: :10:08
Q This was a team. You've testified,

Mr. Lombardi, you know, that there was a team of

people that came up with the rent rnumbers that went in

yvour proposal. My question is, how did they do that?

A Well, I don't know everything that they :10:20
did, but they took into consideration investment and 111:10:21
desired levels of rent. 11:10:29

Q Do you recall anything else about how they 511:10:31

came up with those numbers? 11:10:37

A No.

Q And with respect to investment, what do you

11:10:46
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61
have in mind when you say they considered investment? [F1l1:10:48
A The lease extension considered who made the é11:10:54
investment, whether it was the Port Authority ox the %11:10:57
tenant. 511:11:01
Q And so the rent was designed to recover the i11:11:02
investment; is that correct? 11:11:09
MR. BURKE: Objection. In this case? ?11:11:11
Generally? I object to the form of the guestion. i11:11:18
BY MR. KIERN: 11:11:19
Q You're talking about the team of people who %11:11:20
worked on the rent proposal that you prepared to 311:11:23
Sea-Land. %11:11:27
A And the answer's ves to that guestion. §11:11:33
i

0 Okay. And then you sald thére weré désirad giITTf?E'"A““_
levels of rent. What do you mean by that? 511:11:38
:\ We were looking to increase our rent I11:11:51
gubstantially at the time, ﬁ11:11:52
Q And why was that? ‘11:11:54
A Because a lot of original leases entered 411:12:02
into, the first-generation container terminal leases, 111:12:05
provided no escalation. 11:12:10
0 Okay. And was it the Ports Authority's 11:12:12

J9
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goal to obtain escalation from the lessees?

MR. BURKE: Objection.

A Yes.

Q Okay. And why was that?

MR. BURKE: In this case, at his proposal,
that's what --

MR. KIERN: That's what we're talking
about.

Q Mr. Lombardi, you know what we're talking
about .

MR. BURKE: Your questions go from general
to specific. So as long as we are still on the
proposal he prepared, I'm fire.

A Could you ask_thak last guestion_again?

Q Sure. You said, and -- you testified under
oath, "Because a lot of original leases entered into,
the first-generation container terminal leases,
provided no escalation.”

And then I asked you, "Was it the Port
Authority's goal to obtain escalation?"”

And you said yes.

And then I said, "Why was that?"
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63 [

A Because in first-generation leases our
costs for maintenance responsibilities weren't
conglidered into ~- inteo the eguation.

@ Okay. So the Port Authority wanted
escalation in the leases to cover maintenance cost; is
that correct?

A Correct. Among other things.

] Ckay. What are the other things?

A To somehow be the equivalent of market
rates to keep pace with what market would be
considered.

Q  Any other factors that were considered in
the preparation of these rent proposals?
A None éhat I récéili-m

Q Okay. Now, was there some evaluation of
the maintenance and other costs that vou've testified
about?

A Yes.

] Ckay. And tell us what you recall about
that.

y<S The team I mentioned before to work on

container terminal rates did some analysis around
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6
THE VIDEOGRAPHER: Here beging Videotape $14:01
Number 1 in the deposition of Randall P. Mosca in the é14:02
matter of APM Terminals. North America, Incorporated, 114:02
Complainant, versus Port Authority of New York and New [14:02
Jersey, respondent, counter-complainant, and 14:02:
third-party complainant; versus Maher Terminals LLC, 314:03:
third-party respondent, counter-complainant, in the 314:03:
Federal Maritime Commission, Docket Number 07-01. §14:03:
Today's date is June 11, 2008. The time on a14:03:
the video monitor is 2:03 p.m. The video operator ?14:03:
today is David Lane. This video deposition is taking 314:03:
place at Winston & Strawn, Cne Riverfront Plaza, %14:03:
Newark, New Jersey. é14:03:
Counsel, would you please identify. néliiQS:
yourselves and state whom you represent. 514:03
4
Mr. BURKE: Donald F. Burke, B-U-R-K-E, for 314:03
the Port Authority of New Yoxrk and New Jersey. 314:03
MS. SPRING: Heather Spring with Sher & %14:03
Blackwell, for APM Terminals North America, Inc. §14:03:
MR. KIERN: Larry Kiern with Winston & ;14:03
!
Strawn, representing Maher Terminals. 314:03:
THE VIDECOGRAPHER: The court reporter today 214:03:
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154 k.

different areas, so the concern was on the Maersk 17

side, npt the Maher. 17:

Q Did anyone at the Port Authority express 17

the view that Maher was not a threat to leave the §1'7

port? 517

MR. BURKE: Objection. 17

A The -- The Port Authority -- 1 don't know 17:

if anyone specifically said that, but there was F“‘1'7

discussion many times about Maher being a terminal i17

operator that was only in the Port of New York and we %17

really had no place to go other than conduct our 17

business in the Port of New York. 217

Q Mow, Mr. Mosca, was Maher aware that if it 17

was not successful in negotiating a new lease with the {17

Port Authority that the Port Authority could put %17
i

Maher's leasehold up for bid? 317

A Internally Mahsr Terminals was very ?17

concerned with the lease negotiation. We felt that 1f §l7

we couldn't conclude a lease arrangement, that if the %17

terminal went out for bid we would not necessarily be %17
i

the winners of the bid, and that would, in effect, put §17
1

ug out of business. %17
g

i
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155 |
Q Did anyone at the Port Authority tell you,

during your negotiations with the Port Authority over
the terms of Lease EP-249, Exhibit 79, tell you that
the Maersk terms were off the table?
A Yes.
MR. BURKE: Objection.
0 Tell us what happened.
A We were aware of the financial terms in the

Maersk lease, which were considerably less than, on a

base-rent basis, the Maher proposed leéease arrangement. %17
And we had asked to replace the Maher lease rate with %17
the Maersk lease rate, and we were told that the %17
Maersk lease rates were off the table, 1t was not %17
something _the Port Authority was willing to negotiate. glj
Q Who teold you that? él?
A Lillian Borrone. 17
i
o] Now, did -- At the end of the negotiation, §17
did the Porz ARuthority essentially tell you that the %17
)
rerms that they were offering were take-it-or-leave-it ?17
terms? §17
MR. BURKE: Objection. %17
A We reached the point in the lease %17
i
i

|
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negotiation where that was -~ the Port Authority said
it wag their final offer. So we had to decide if we
wanted to accept the lease terms.

© And did you understand the Port Authority's
position at the end of the negotiation to be that the
terms were take it or leave it?

MR. BURKE: Objection.

A We underst;od very clearly that the -- this
was the final offer for the Port Authoéity and that
they were not going to negotiate any further.

e] ¥Mow, Mr. Mcsca, during the redevelopment of
the Port of Elizabeth Terminal that occurred
approximately between the Year 2001 and 2005 or 2006,
.did -the delay ©of the design, planning; and - o
construction of the new ExpressRail cause Maher to
have delay in its departure from the 84 acres?

MR. BURKEZ: Objection.

A Yes.

Q Could you explain that, please?

A Well, we -- If I could just take a step

back.

The delay in completing the ExpressRail

;
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PROCEEDIDNGS

VIDEO SPECIALIST: Here beging Videotape
Number 1 in the deposition of Brian Maher in the
matter of APM Terminals Noxth America, Incorporated,
complainant, versus Port Authority of New York and New
Jersey, respondent, counter-complainant, and
third-party complainant, versus Maher Terminale, LLC,
third-party respondent and counter-complainant, in the
Federal Maritime Commission, Docket Number 07-01.

Today's date is June %, 2008. The time on
the video monitor is 9:37 a.m. The video operator
today is David Lane. This video deposition is taking
place at Winston & Strawn, One Riverfront Plaza,
‘Newark, "New Jérsey.’ T o

Counsel, please identify yourselves and
state whom you represent.

MR. FINX: Marc Fink, with the law firm of
Sher & Blackwell, representing APM Terminals.

MR. XIERN: Larry Kiern, from the law firm
of Winston & Strawn, LLP, representing Maher Terminals

and the deponent.

MR. BURKE: And Donald Burke, B-U-R-X-E,
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274 |
A Yes.

Q And so you -- at least people on Maher's
team were fully aware of the terms and guaranties set %16
forth in the Maersk lease; is that fair to say? {16
MR. KIERN: Objection. ;16
Go ahead. %16
I I don't know whether we had actually -- T 216
don't know. I don't know that, but certainly we could i16

have if we had wanted to -- see it. 16

I mean, it was certainly -- ;16
Q Was it important -- was it an important 316
thing to compare your lease terms to the Maersk lease
terxms?

A What was important to me at that time was __
that we had been -- we had been prepared to enter into

a new agreement in 1597, and it was now 2000. And the

port's business was growing very fastc, and we

didn't -- we needed to conclude a lease. And we were §16
not -- we were told that we were not going to get the (16
termg that Maersk got, even though we had -- even 116

though previously we had been told that the playing

field would be level throughout the port.
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275
But after the -- after the -- the enoxmous
political wrangling and the -- that went on with
the -- with the APM lease, we were told -- and it was

pretty clear to me on a practical basis, that Maher
wag not going to achieve the economic package that
Maersk and -- and APM received, and so 1 accepted the

leage that was given to me on the bhasis that -- that

the Maersk Sea-Land APM terms were not available to

us,

Q Who told you that?

A I think Lillian Borrone told us that.

Q Well, you say you "think."

A %ell, T can't remewber specifically when
“that -- when she told us that, but that -- I mean, __

that's my understanding of the situation at that

time --

Q Okay.

A -- wag that these terms were not -- because
we -- even in the letter I wrote in the -- in the

summer of 2000, we were looking for a level playing

field. 8Sc somewheres between there and the end of

September, it was clear that we were not going to get
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TERMINALS MAMER TERMINALS INC
Journal Square Plaza Jersey Cify New Jersey 07306 & (201) 963 2100

Contaings & Convartional Malthe Termunsls

February 16, 1999

Mr Robert Boyle

Execufive Direcfor

The Port Authonty of New York & New Jersey
One World Trade Center

67 West

New York, NY 10048

Dear Bob

In a discussion with Lilkan Borrone last week, she asked me three questions on your
behalf As I understand them they are as follows

First, 15 Maher prepared to continue to pay the Fleet Street rental rates for the acrcage
covered by that lease until the end of the leasc term regardless of the rates eventually
agreed with Sea-Land and Maersk? Second, 1s Maher willing to pay Fleet Street rates for
all of 1ts acreage 1n a reconfigured terminal regardiess of the rate levels determimed 1n the
Sea-Land and Maersk negotiations? And last, 1s Maher willing to accept Bay Avenue

demolition and fencing®

In regard to the first question, Maher undertook a twenty-five year lease m 1986 for Fieet
Street which provided for substanually hugher rents than were 1n place 1n the Port at that
time We did so anticipating that the Port would grow over the twenty-five years and that
subscquent leases entered into by the Port Authonty would be at the same or higher rates
The reality was that during the late 1980s and early 1990s the port did not grow and, 1n
fact, volume declned These special circumstances led to Maher and the Port Authority
renegotiating the terms of the Fleet Street lease 1n the early 1990s to reflect the actual
market conditions at that tume  We are just about at the end of the adjusted period and the
rates will shortly revert to the onginal rent schedule agreed to in 1986 Currently, as a
result of the efforts of many n the Port commumty, including Maher and the Port
Authonty, the market conditions have sigmificantly improved We are prepared to honor

PORT OF NEW YORK/NEW JERSEY.

Trpol Street Container Terminal Flze! Streel Contamner Termmal

MT002557
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Mr Robert Boyle
February 16, 1999
Page 2

the terms of that lease through ts termunatron regardless of the rent levels eventually
concluded with Sea Land and Maersk It should be noted, however, that an unsuccessful
conclusion to the Sea-Land and Maersk negotiations will leave the Port with a

30 - 40 percent over capacity of facilities and bnng mto question the viabihity of all the

remaining termmal operations

The second and third questions go to the 15sue of the renewal of the Tripoli Street lease
Port Authonty policy has always been to provide tenants mn good standing the ability 1o
renew thewr leaseholds when they expired at the market terms and conditions prevatling at
that ume This policy provides for contmuity 1w Port operations and induces the private
sector to make continuing invesiments 1n ther operation and Port businesses during the
full term of the lease It 1s clear that Maher has relied on that policy by continung to
make investments i equipment, management, and technology

As 1o your second question, n our view 1t 18 the Port Authonty’s responsibility to set rent
levels that are competitive with other Ports on the East Coast and which provide a level
playing field within the Port itself Therefore, we would expect that the Port Authonty
would offer us rates, terms and condrtions for our Tripol Street renewal which are

compefitive with other Ports on the East Coastand 1 hine with the prevashng terms, . . ___

conditions and rates being offered to other tenants at this tirne  You should note that even
dedicated steamship marine terminals expect to handle third party business
competition with mdependent marime termnal operators such as Maher Port Authority
attempts in the past to restrict the purpose clause of dedicated steamship terminal leases
failled Maher Termunals competes with ail of the other marine terminals in the Port
regardless of whether they are steamship controlled or not, and therefore must have

comparable pricing

With respect to your final question, notwithstanding the Port Authority’s policy on
renewal of tenant leaseholds, 1t 15 clearly not your intention to offer Maher a renewal on
its Tripoli Street facility since, most of that facility has already etther been offered to
Sea-Land and Maersk or dedicated to a new expanded ExpressRail  While we understand
the rattonale for the reconfiguration and 1n fact believe that 1t 1s the right thing to do, we
also recognize that the facilities, which will be offered to us 1n exchange for large
portions of Tripoh Street, are substantially inferior  For instance, the crane rails 1n the

MT002598




Mr Robert Boyle
February 16, 1999
Page 3

Bay Avenue facility are 50-ft gauge, crane rals i Tnpoh Street are 100-ft gauge The
berth depths at the Bay Avenue termunal are designed for 35 ft, the berths at Tripols are
designed for 38 ft The electnical distribution system at Bay Avenue 1s antiquated and
above ground, the electncal distribution system at Tripolr Street 1s below ground
Certanly, 1t 15 our wmtention to improve the reconfigured terminal to today’s state-of-the-
art standards and we expect to pay for those improvements over the texm of the lease
However, 1t 15 not fair, nor do we believe commercrally viable, to expect that Maher wil]
absorb the cost of improving the reconfigured terminal to the level already existing at
Tripolr Street  Please kecp in mind that Maher paxd for the full-amortized cost of these
improvements at the Tripol: Street termunal (as an addibonal component of the rent paid
for that tetmnal) over the life of the lease Therefore, we should recerve a credit for the
value of the improvements which we leave behind wiich could have been utilized by
Maher mn a renewed lease of Tripol Street

The outcome of the negotiations for the renewal of the major leases in Port Elizabeth and
Port Newark 1s of cnitical importance to Maher just as 1t 1s of critical 1mportance to the
Port as a whole A successful conclusion of those leases will result in our company
making a substantial new commtment for contamer cranes, yard equipment, technology

and midnagement Maher has developed the only commerctally viable fully grounded -~

contawner system i the Port, an operating imethod which 15 land efficient but also capital
intenstve It 13 Maher’s intention to extend that straddle carrier operation throughout our
entire reconfigured terminal - Assurming that Sea Land and Maersk remain m the Port and
our new facilities are leased under comparable conditions, our capital budget for the first
five years will run between $75,000,000 and $100,000,000 In order to justify this
intended mvestment and oblain the {inancing necessary for such major investments, the
Port must be competitive and we must be on a level playing field with our competitors
within the Port  We rely on the Port Authority te work out lease arrangements which
accomplish those two objectives

Best regards,
- ’f/‘w-_/"_,_:_————
»~-M~Bfian Maher
Charrman and CEQ

MBM/ki
¢ Liuhan Borrone Port Authorsty of NY & NJ
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6

THE VIDEOGRAPHER: Here begins Videotape §14:01:27
Number 1 in the deposition of Randall P. Mosca in the '14:02:45
matter of APM Termimnals. North America, Incorporated, 14:02:49
Complainant, versus Port Authority of New York and New [14:02:53
Jersey, respondent, counter-complainant, and 14:02:59
third-party cowplainant; versus Maher Terminals LLC, s14:03:00
third-party respondent, counter-complainant, in the él4:03:05
Federal Maritime Commigsicn, Docket Number 07-01. ?14:03:09
Today's date is June 11, 2008. The time on {14:03:14

i
the video monitor is 2:03 p.m. The video operator ?14:03:18
today is David Lane. This video deposition is taking %14:03:22
Place at Winston & Strawn, One Riverfront Plaza, 214:03:26
Newark, New Jersey. 314:03:30

H

Counsel, would .you. please identify ,§1¢:03:31“_h__

i
yourselves and state whom you represent. 314:03:32
MR. BURKE: Donald F¥. Burke, B-U-R-K-E, for ’14:03:34
the Port Authority of New York and New Jersey. §14:03:38
MS. SPRING: Heather Spring with Sher & 214:03:41
Blackwell, for APM Terminals North America, Inc. 14:03:42
MR. KIERN: Larry Kiern with Winston & %14:03:45
Strawn, representing Maher Terminals. f14:03:48
THE VIDEOGRAPHER: Tﬁe court rzporter today [[14:03:50
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S - - MR..KIERN: Objection.. . ......

38

produced audited financial results which we supplied
to the potential buyers.

0 What did the results show -- the financial
results show about the profitability of Maher?

MR. KIERN: Objection, but go ahead.

A The financial results showed they had been
profitable over a period of time.

0 And at what ﬁumbers?

A I -- I don't recall specifically each year.

Q Do you remember at all the areas? I don'‘t
mean the -- on a scope of magnitude, how much money
was Maher making over the years since the lease was

entered into?

Q Can you give it roughly to me?
A No. I would be guessing.

0 Well, wag it in the millions of dollars a

year?

A It was in the millicns of dollars a year.
Yes

Q What was the most profitable year since the
Year 20007
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A

Q

was in

A

Q

From 2000 to when?
Pregent.
Probably 2000 and -- 2006.

And do you know what the profit generally

an order of magnitude?

Could I ask my attorney a question?
Sure.
MR. KIERN: Sure. Go ahead.

THE WITNESS: This was a privately-held

company where we did not disclose --

MR. KIERN: You can go ahead and answer

89

the

question, because we have a confidentiality agreement

which protects any

—intermal

vou can go ahead.

information,

A

range to

Q

A,

Q

years and the ranges?

confidential or trade secret or
fimancial ~information from-disclosure. -
If vou remember and you know the
you can testify.

It was probably in the upper $30 million
the low $40 million range.

Cn that one vear?

Yeah.

Do you have an idea of

-- 0of the other

Did it continue to go up or -
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results anq_thfge_months qf a_EE@e fr;me_thatmygy;d

S0
A  For the wost part it generally went up.

There might have been a year in there where -- a year
or two where it did not go up; it leveled off.

0 And what year was it 30 or 40 million?

A In 2006.

Q And what's the last year that was -- that
you're awaxe of, 20077

A Fiscal Year 2007.

Q And do you remember the -- what it was
about then? Did it level off or did it go down?

A It really wasn't a fair comparison because
the company was sold in July, so you had distorted

results. You had nine wonths of previocus comparable

not be reflective of the current business.
Q Do vou remember the number on the 20077

A I don't.

0 Do you know whether it was highexr or lower

than the 30 or 40 million in 20067

A First of all, it was only nine menths --

o] Yeah.

A -- and it was lower than the results in

e — T
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91
2007 for a full-year basis. h15:50:20
MR. KIERN: Lower than 2006. 15:50:24
THE WITNESS: Lower than 2006. That's 15:50:26
corxrect. 115:50:28
MR. KIERN: Because he was asking about -- £15:50:28
He was asking about 2007. 15:50:29
THE WITNESS: Okay. 115:50:32
A 2007 was nine months of comparable. Those [[15:50:32
nine months in 2007 were less than the 12 months in £15:50:39
2006. 15:50:43
Q What about on a -- What about on an annual ?15:50:52
basis? %15:51:09
j
A it probably wouldn't be a falir comparison, T15:51:13
because typically the last three months of the year ,§15:51L15
are generally our best periods. 8o to annualize the 315:51:18
nine-month results wouié produce a number less than 415:51:22
the 12 months for 2006, %15:51:25
Q All right. That's fair enough. Where %15:51:28
weuld we -- Who would we ask for those records? %15:51:30
A They were audited financial statements at 315:51:35
1
Maher Terminals. %15:51:37
E
Q What about the due diligence process and %15:51:38
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analysis? 15:51:42

MR. KIERN: Objection. 515:51:45

Go ahead. §15:51:46

Q Who would we ask for that? 15:51:46

A Again, as the seller, we provided records F15:51:52

for the buyers to review. 315:51:56

¢  Right. Now, the buyers are now owning the 515:51:59

company. Correct? a15:52:03

A Cne of the buyers is now owning the E15:52:04

company . 515:52:05

Q Which buyer is that? %15:52:06

A It's RREEF, which is a -- infrastructure %15 52:07

arm of Deutsche Bank. 2and I have never seen RREEF's §15 52:13
?%nancif}”pagkgge or financial analysis, so I don't. _é;5;5g;;gﬂ_

know what that says or who has it ox where you would [15:52:23

get it. 515:52:26

2 But the new seniocr executives at Maher ;15:52;27

Terminals would know. Right? 15:52:31

A No, because the new ssnicr executives at 515:52:32

Maher Terminals are Maher Terminals employees. The 15:52:35

purchase was done by Deutsche and RREEF. Where their ;15:52:39

records are I don't know. I've never seen those 515:52:44

i
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~215:52:46

records.
Q If you wanted to get those records, who
would you ask?
MR. KIERN: COCbjection.
Go ahead.
A I mean, I would -- I could start somewhere,

but I don't know if they would provide them.

Q Yeah. But where would vou start?

A I guess the financial people at RREEF for
their books and records, and they would have-no
obligation to provide them to me.

Q And who are those pecple?

A They've changed recently, so you can get

that from --

0 Well, who are the names you know?

A You can get that information from Maher's
new CFO.

Q Okay. Do you know what the purchase price
that was paid by RREEF for Maher Terminals was?

a Not entirely. No.

Q Was it a wmillien -- a billion and a half or

507

¥

i

[
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MR. KIERN: Objection.
Go ahead.
A No.
Q Do you have an idea? I'm not -- you know,

general idea? Was it over a billion dollars?

A Yes.

o} Do -- Were you -- Were you invelved in the
negotiation that arrived at that purchase price?

A We had various roleg as part of the -- the
overall team., My -- My role was to produce the
financial records to support the results for the last
however many years that they wanted to look at, review
those documents and discuss any -- and answer any
questions they might have had. .

Q Well, what about the asking price versus
the price that was ultimately agresd to; how did that
number come about?

MR. KIERN: Objection,
Go ahead.
F:\ We had engaged an investment house,

Greenhill, and Brian and Basil and Greenhill discussed

the eventual purchase price and negotiated the final

L.A.D. REPORTING & DIGITAL VIDEOGRAPHY

(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664

T T T T T TS TR T T T T T A S T e T T D i S i T T TR T T 1 B s S e P G R e L e A T

:53:

: 53

:53

:53

153

:53

:53

:54:

:54

: 54

: 54

:54

:54

1 54

38

139

:39

149

143

:46

:48

lé

23

128

132

:37

: 40

143

:54

: 54

154

:54

:54

:54:

: 55

:55:

144

:47

:50Q

152

:54

54

:02

13




10

11

12

13

15

16

17

i8

19

20

21

22

VIDEOTAPED DEPOSITION OF RANDALL P. MOSCA
CONDUCTED ON WEDNESDAY, JUNE 11, 2008

95

purchase price.

Q And who -- Who at Greenhill? Do you know
the nameg of the people who were involved?

A  Principally John Liu.

0] How do you spell that?

A L-I-UT.

Q Do -- Do you know whether or not the agking
price was the price that was paid, or was there some
back and forth on that?

A I don't know specifically.

¢ Were you involved at all?

A I was invelved from the documentation side.

Q Dc you know from any scurce about how the

negotiation that resulf€d in thé purchafe Pricde went

about?

A I was -- I was part of the group, and in
the end John and Brian and Basil determined the final
vrice.

Q Do you know if it was higher or lower than
the initial price that they were looking for?

MR. KIERN: Cbjection.

Go ahead.
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A

locking for.

Q

source., No cne ever said to you, Geez, they're

offering us more or less than we wanted, or anything

like that?

A

the bid --

I -- I don't know what price they were

Okay. You don't know at all from any

It was a bid process, and they evaluated
We evaluated the bid process,

Did you look at the bids?

I looked at them. Yes.

Arnd I take it RREEF's was the highest.
MR. KIERN: OCbhjection.

Go ahead.

Not necessarily. e

Okay. There were higher bids than RREEF's?

I think it was pretty much a dead heat by

the last day.

Q Who was the other competitor?
A Carlisle Group.
Q Where are they?
A New York.
0 Do yvou know what determined the -- what
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broke the dead heat? ; :57:20

A I believe the general discussion centered :57:24

around what group would be -- work better from our :57:28

terminals as it presently existed and what group would :57:36

be receptive to the Maher Terminals management team. :57:40

8o it was a -- It kind of was a decision that was made :57:47

at the last minute to see which group we thought would :57:53

work best. :57:56

Q So it was more like a gualitative decision :57:57

because the numbers were the same? :58:01

A Yeah. I think there were several parties 115:58:02

invelved on the Carlisle Group, and the concern was §15:58:04

with several parties it might he more difficult to 15:58:08
deal with a m%xed group ﬁé_opposed to a -- one g?;igx;ﬂ Eéjﬁgifﬁ o

MR. KIERN: We've been going about an hour. [15:58:33

Counsel, you want -- 15:58:36

Q How are you doing, Mr. Mosca? Whatever you [j15:58:36

want to do is -- 15:58:37

A I'm okay. 15:58:37

Q You're okay? We'll go on? 515:59:01

A I'm okay. 15:59:01

{Digcussion off the record.) 15:59:01
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8 |
Q All right. What I'm going to do is to as;) :
you a couple of guestions on other things. I
undergstand you're the CFO and you had some role, but
you were part of a core -- part of the core
negetiating team,

and you might have an understanding

of other things. Like, for instance, was it your

understanding that this lease that was ultimately

negotiated with Maher that's dated October 1st, 2000,
involved a swap of land?

A Yes.

Q Okay. So what -- Tell me what your
understanding is about -- about how that was -~ why

that was important, what the factors were, and how the

negotiations- went on-thakt- - - : s -

MR. XIERW: Objection.

Go ahead.

A My recollection is that we needed to build

TENAE T PR T

the new ExpressRail. Once that was completed we

needed to vacate the old ExpressRail, but in order for
us to utilize the o0ld ExpressRail there were i
certain -- there were certain improvements the Port

Authority had to make specifically to upgrade the
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paving to a straddle pavement capability.

Q Now, was that -- Let's talk about that
pliece of it. Was that negotiated?

A  How do you mean "negotiated"?

Q Well, in other words, the condition of the
property.

A Well, it was obvious that if it had -- The
current paving would not support a straddle operation.
The purpose of the combining the terminals was to
climinate cost over at Tripoli Street and make

everything a grounded straddle operation.

Q Did you do any financial analysis about how

the consclidation of the Tripoli Street and Fleet

“['8treet terminals into one would inmprove theé éfficiency”

of Maher and make the operation more profitablez

A Make the operation --

Q  More profitable.

A Yes. We did. We knew that our cost
structure at Tripoli Street was considerably higher
than at Fleet Street. It was a wheeled operation,
which meant you had chassis on the terminal, it was

less efficient.
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100
MR. KIERN: Which was chassis? Let's get 116

the record clear. Which was chassis? :16

THE WITNESS: Tripoli Street had chassis. :18
Fleet did not. 121
A We had te employ additional labor and other :23
equipment in order to service those accounts. 8So we 127

knew that the Tripoli Street operation was far more :32

expensive than the Fleet Street operation. :38
Q So the consolidation -- Do you remember the [116:01:39
numbers that -- %16:01:42
MR. BURKE: Strike that. $16:01:48
Q Do you remember what the analysis revealed [16:01:49
i
about how much would be saved by Maher Terminals in -- 516:01:52
_ip the consolidation of its two terminals into one? 116:01:55
A I recall that Tripeoli Street was somewhere §16:01:59
H
between 15 and $20 more per box than at Fleet Street. %16:02:03
o) What does that mean on a yearly basis? %16:02:08
A I guess the volume wag somewhere around %16:02:14
roughly 250,000 boxes a year. %16:02:20
[o] Where? %16:02:23
2 At Tripoli Street. Rough nuwbers. I mean, §16:02:24
I'm not exactly, but that's pretty good guesstimate. 516:02:28
]
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So if you use 5200 a box times 250,000 boxes
Q Five million?
A It's 5 million.
Q I'm not a numberks guy. I have to check

with you.

Was that a goal of Maher when it set out to

negotiate this thing, to consclidate the terminals?
Iz that one of the things Maher thought would be
desirable?

A It was so more -~ It was sc much more
costly to operate at Tripoli Street; labor, eguipment,
gervicing the account. That, combined with the fact
that the customers that remained at Tripolil Street
‘wantéd to go to a grounded operatiom.

Q 211 right. So let's go back to the -- the
straddle carrier improvements for the property that
Maher was going to move into, okay, and the
negotiations invelving that.

Was there ever an issue about --
MR. BURKE: Strike that.
Q In order to get into that condition,

improvements had to be made. Correct?
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A Yes.

Q And buildings had to be demolished?
Buildings had to be demolished, right, and work had to
be performed. Right?

A There were a number of things that had to
be done. One was buildings had to be demolished. The
drainage had to be addressed. The paving had to be
increased to support a straddle operation. We had to
think about and look at electrical infrastructure with
new cranes. I 'mean, there were many things that had
to take place.

Q Now, did the -- the discussions about that

get into who was going to be responsible for doing

.those demeliticns and improvements that were reguired?.

A The discussions centered on what the money
that the Port Authority was lending us was to be used
for. We had specific leasehold improvements in the
lease that said berths and removal of buildings and
paving and electrical infrastructure and those type
items, the berth work, crane rails, those were --
Those were defined in the lease, that we had to do

those type items.
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Q That you guys, Maher; had to do.

A  With the funding from the Port Authority.

0 Yes, s2ir. Well, how about like
straddle-grade -- straddle-carrier-grade paving? Why
didn't Maher --

MR, BURKE: Well, gtrike that.

Q There wag demolition to do. There was the
paving at a certain standard. There ware the
electrical and other things that you mentioned
earlier. When the parties- were negotiating and knew
that that was the quality of the property that was
regquired by Maher, did Maher say to the Port
Authority, Let us do it --

B MR.” KTERN: "~ CObjection. -~ 7 7~ 7

Q -- at any time?

MR. XIERN: Objection.

Go ahead.

y:\ We had maintained the Port Authority had to

improve the property to -- the acreage to a certain

level in crder for us to take over that acreage and go

forward.

Q Tell me about how Maher's position on that

16:05:18
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1 was arrived at. Why was that youxr negotiating
2 position?
3 A Because the -- The acreage that was being
4 turned over was not at a straddle grade, and we wanted
5 it improved to a straddle-grade capability before we
6 took it over,
7 0 Well, what I'm asking is -- I understand
8 what you needed. My guestion is, how were the
o discussions about who was going to do the demolition
10 and improvements?
11 A It was clear in our mind that the Port
12 Authority had to turn over acreage that was at a
13 certain standard.
) T DI i€ eVErToCCuY to Maher that Mahsey T T
15 should have undertaken those tasks?
16 A Did --
17 MR. KIERN: Objecticn,
18 Let me just -- Objection.
19 A Did it ever occur?
20 Q Yes.
21 A I don't know why we would want to do that.
22

I mean, it was a significant cost in improving that
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1 acreage to a -- a standard. BAnd we felt that -- not :07:14
2 that we felt; the acreage had to be at a certain level :07:21
3 in terms of capability for us to assume responsgibility :67:27
4 going forward. :07:32
5 Q Maher was ultimately going to use that :07:32
6 property. Yes? :07:34
7 MR. KIERN: Objection, but go ahead. :07:37
8 A Yeah. Maher was ultimately going to use :07:39
9 that property. é16:07:41
10 Q And I take it Maher wanted to get out of 516:07:41
11 the Tripoli Street terminal in order to save the money §16:07:44
i
12 we talked about earlier. Correct? 216:07:49
13 A  No. Maher did not want to get out of the E16:07:51

T TTIET I TTipsITUStErEsEt facil ity Maherwanted to “improve th'e—_'lLl-s-rt}‘?TS's—""—

15 | Tripoli Street facility to a level that was :16:07:59
i

16 somewhere -~ 316:08:02

17 Q Okay. Just finish yvour answer. He's 216:08:04

18 running out of tape. 316:08:05

19 piy Maher wanted to improve the Tripoli Street §16:08:06

20 facility to a ievel that would enable us to go %16:08:09

21 forward, increase capacity, and deal with the %16:08:12
i

22 increased costs; namely, the lease structure going %16:08:17
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15

16

17

18

195

20

21

22

forward.

MR. KIERN: Can we take a break?

MR. BURKE: Yes.

THE VIDEOGRAPHER: Going off the recoxd.
The time is 4:08 p.m.

{(Whereupon, a recess 1s taken.)

THE VIDECGRAPHER: Back on the record.

Here beginsg Videotape Number 2, Volume 1, in the

6121+ L5———

deposition of Randall Mosca. The time is 4:21 p.m.

Q Mr. Mosca, in -- With regard to the £16:21:02
purchase of Maher Terminals by RREEF that we 216:21:04
discussed, do you know if Maher Terwminals and/or 316-21:08

;
Greenhill prepared a bank bock for prospective %ls 21:21
-purchases? - —— - ---—-— e — -—%&
i

A We -- We prepared a -- I'm sorry. What do 516:21:18

you mean by "a bank book"? %16:21:23
i

Q Well, is that a -- a term used in the -~ in 316:21:25
the, you know, financial industry? Wwhat I mean is -- 316:21:31
I think what I mean is what you discussed before; the i16:21:36
financial books and records showing the profitability 16:21:40
of the company, and you put it in the form of a bank 16:21:42
book that you solicit interested purchasers. If I'm 16:21:45
ST I
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1 wrong in that terminology, this is your field, not

2 mine, g0 --

3 A I'm just trying to answer your guestion.

4 Q Yeah, I know. I know.

5 2 A bank bock has a different connotation to

6 me, but Greenhill prepared a presentation manual to be

7 sent to all the prospective bidders --

8 Q Okay.

g A -- which included history of the company

10 and key executives and a little bit about Maher

11 Terminals.

12 Q Profit-and-loss statements based upon the

13 lease terms?

4 TTT TR Not necsgwarily I the == i this first——— F16v22+T9—
15 issue. 116:22:23
16 Q Okay. Do you know if ultimately they did 16:22:24
17 send a package that set forth the profit-and-loss, you {16:22:26
18 know, projections based upon the lease terms? ;16:22:30
19 A We created a data rcocom, which the 116:23:42
20 information that the bidders requested was posted to a :16:23:48
21 data room, and 1f you cleared security you had access [[116:23:53
22 to the data room. 16:23:58

H
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108
Q Where was that? _16
A It was a site, I don't know if it was in i16
New York or New Jersey, but the location wasn't as 516
important as the ability to access the information. %16
Q And that was the actual books and records %16
ag opposed to a synopsis? 16
a That was -- Yes. Whatever the informaticn %16
the bidders were loocking for that included much more ;16
than the financial records of the company. §16
Q Okay. Now, do you have an understanding of %16
what the debt was of Maher Terminals prior to the sale §l6
to RREEF in July of 20072 %16
A Yes. %16

Q" THow much debt” did MaZher Termifial® have
then, prior to the --

Y.\ Approximately 125 million.

o} And how much debt did it have after the
sale?

A Half of the purchase price.

0 Sc more than 500 million?

A Yes.

0 Who was the lender on the 500 wmillion?
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A There were a group of lenders, but the lead

bank was Royal Bank ¢f Canada.
Q Do you know the others?

A There were many participante in the overall

e g

]
T

debt package. Deutsche had a piece as well as Royal

Bank of Canada, so

Q Do you know what the 125 million debt

consisted of --
A Yes.
Q -- prior to the sale?

What were those items?

a It was loans for equipment and cranes.

Q Okay. Ard so after it was more than 500
-million -above-the -125.- - -~ - - - T

A After it was the difference betwzen the
equity and the debt portion on the -- on the sale of

the company.

TRt 21 PRy R S R B o DR T T BT TP A B Ll o A A e T A B8 AT e AT L AL 8 O P TR Y

Q And the debt portiocn was more than half the
purchase price?
A It was approximately -- It was

approximately half the purchase price.

Q So that debt was added to the existing

Hepapers
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125 --
A No.
Q -- million debt?
No?
A No. At -- At close the existing debt had

to be paid off.

Q Okay. Did Maher have debt to the Port

Authority at the time --
A Debt wouldn't be the right -- There would
be no debt to the Port Authority. We had a lease

agreement with the Port Authority, There was no debt.

T L L . T T R R o T T R T R

-
[0}

Q What about the improvements that were

capitalized?

A The improvements. As we borrowed the

money, it came back to us in the form of a lease

expense.

Q Ckay. I got you. So you wouldn't call

TR v P TS T e

that a debt even though it was infrastructure
improvements funded by the Port Authority?

A It was strictly a P&L item. It was not a
balance sheet item where debt would ke recorded.

Q Were you involved -- Let's just go back,.

]
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PROCEEDINGS
{Nortillo Deposgition Exhibit 194 marked for
identification, to be retained by counsel.)
VIDEO SPECIALIST: Here begins Videotape
Number 1 in the deposition of Dr. Roger Nortillo in
the matter of APM Terminals North America,

Incorporated, Complainant, versus Port Authority of

New York and New Jersey, Respondent, 09
Counter-Complainant, and Third-Party Complainant, 09
versus Maher Terminals, LLC, Third-Party Respondent, 109

Counter-Complainant, in the Federal Maritime
Commission, Docket Number 07-01.

Today's date is June 13, 2008. The time on

14

15

16

17

18

19

20

21

22

137

137

:39

:38

:39

:39

:39

:39

:39

:39

132

32

: 29

:29

:31

:37

:39

:42

145

:48

the videc monitor is 9:40 a.m. 7The video operator 940703
today is David Lane. 9:40:08
This.;ideo depogition is taking place at :09:40:09
Winston & Strawn, One Riverfront Plaza, ﬁewark, New {09:40:11
Jersey. %09:40:17
Counsel, please identify yourselves and 209:40:17
state whom you represent. 109:40:19
MS. SPRING: I'm Heather Spring, with Sher 509:40:20
&% Blackwell, LLP, for APM North America Terminals, é09:40:20
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redesign.

Q Did you have an -- a -- a throughput
capacity in mind when you set out to develcp this
conselidated terminal?

Y Yes, sSir.

Q  What was that?

A It was more than a "that." I think what we

were trying to do from a corporate level is, container
terminals only really make money if they can move
quite a bit of cargo across the dock.

For the gate systems, we had targeted
something like 12,000 trucks per day. When I left I

believe they were doing- about 6 or 7,000 trucks per

14

15

16

17

18

19

20

21

22

day.  We had designed that overall facitity fora — —

maximum practical capacity of somewhere around a
million eight, uﬁfto about 2 million three, I believe.
Maximum practical capacity means what's the
capacity of a facility that you can -- can run at sort
of efficiently. 1If you get beyond that then it costs
you twice as much to run it. If you get below that,

it costs you three times more to run it. So maximum

practical capacity is sort of an cperating range.
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83 |
you would think of your automobile, if it’'s designed ;

to do 130 miles an hour, and you drive it at 60,
you're probably okay. If you driwve it at 110, I don't
want to be with you. Gkay?

0 Okay.

A  That'’'s -- that's the desgign.

©  What -- did -- did you have an
understanding of the capacity of the Maher terminals
prior to the new reconfigured terminal?

A I'm sorry, I don't understand the question.

Q You designed this reconfigured terminal for
1.8 million or something?

A We had -- we had ranges of -- yes, I

14

15

16

17

18

19

20

21

22

mentioned 1.8 to 2.3. Something, somewhere like that.
We were talking about those ranges. Maybe it was
more. At the end I think I'ﬂeard 3 willion at
someplace, but we were -- I was trying to design it
for capacity in that range.

6] Okay. Fine. What was the capacity that
you had been dealing with prior to this reconfigured

terminal?

A I don't know.
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0 f
1 was about when we met or whether or not I gave him ;§; 114:07:43
2 documents, things that are permigsible, I would not €14:07:45
3 ingtruct him not to answer. %14:07:48
4 BY MR. BURKE: 14:0'7:49
5 Q There came a time when Maher was -~ Maher ;14:67:50
6 Terminals was seeking a purchaser. %14:07:54
7 A Yes. %14:07:58
8 Q When did that process begin, do you know? ;14:07:59
9 A I think you would have to define 114:08:04
10 "purchaser" before I could answer that guestion. ;14:08:05
11 Q@ An entity to buy the company. 214:08:07
12 A Maher entertained proposals for the 114:08:15
i3 purchase of the company from three or four outside 514:08:19
14 people. I don't remember the exact date. I do know :14:08:22
15 when we closed. But it probably was end of 2000 -- I :14:08:24
1s don't know. I would be guessing. I woulé'be ;14:08:28
17 guessing. I know when we closed. We closed in May or £14:08:30
18 June of 2008, but I don't know when we started. We i14:08:33
19 probably started eight to ten months before that. §14:08:38
20 MR. KIERN: Did you mean to say 2007, :14:08:41
21 Doctor? 14 :08:43
22 THE WITNESS: 2007 is when we started -- i 14:08:43

1 Sl AR e 2 ST AT et SR Tt AT F U T DD R L N W AR S o B A B A

L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664




VIDEOTAPED DEPOSITION OF DR. ROGER E. NORTILLO
CONDUCTED ON FRIDAY, JUNE 13, 2008

201 |

1 the close wag 2007. No, I'm sorry, that's why I don't [114:08:45
2 talk about dates. I don't talk about dates. It's -- %14:08:48
3 there's a factual document that says when the close 514:08:51
4 was. That was probably 2007. If vou ask me when we \14:08:53
5 started discussions with ocutside people, it was %14:08:57
6 probably in 2008, '6, '7, yeah, something like that. 514:09:00
7 Q  There was a firm known as Greenhill %14:09:07-
8 retained -- 14:09:10
9 A Yes. £14:09:10
10 o] -- I take it? 14:09:10
11 Were you invelved in any of that retaining ;14:09:12
12 Green Hill or discussing the proposed sale of the ‘14;09:15
13 company Or any -- i14:09:18
14 A Yes. o 14:09:20
15 o What was your role? 14:09:21
16 A The decision -- the -- Maher Terminals is a/é14:09:28
17 privately owned company by the Maher family, I ;14:09:31
18 suspect. It was their declsion to entertain proposals ?14:09:35
19 for the sale of the company. They engaged Greenhill. =14:09:3’7
20 At various times during the discussion with Greenhill 14:09:41
21 they asked me for information or details and stuff 14:09:43
22 like that, and I supplied it. But I was not :09:47

L.A.D. REPORTING & DIGITAL VIDEOGRAPHY
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202
1 controlling the sale of a privately owned company. 14:09:50
2 © Did you have any ownership interest? 14:09:52
3 A In 1988, I had an option for five percent 14:09:56
4 ownership in the company, which was contingent on a 14:10:00
5 hundred percent of the company being sold ~- more than §14:10:06
6 50 percent of the company being sold. I relinquished i14:10:03
7 that ownership right sometime in -- I don't remember. %14:10:12
8 Scott Schley could tell you. I relinguished that £ 14:10:17
S ownership right in replacement for a bonus. £14:10:21
10 Q What vyear? i14:10:24
11 A During the Greenhill discussions. 114:10:25
12 Q What was the bonus? 114:10:26
13 s I'm not sure that, you know, that's §14:10:33
14 somethiné I want toiactually tell you, if -;‘because 1 [f14:10:35
15 don't know what information ig out. It's privileged 14:10:38
16 information between me and the Mahers. 14:10:40
17 Q All rignt. Let me explain what I'm -- why 14:10:42
18 itts -- well, could you give me the date of that? 14:;10:46
19 A The date of which? 214:10:50
20 Q When vyou relinguished in exchange for a ;14:16:51
21 bonus. That five percent interest, ;14:10:55
22 2 Prior to the close. Prior to the cleose, 214:10:58
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203 |
1 Q When the purchase price had been set, or ? :10:59
2 before? :11:04
3 A To -- to answer your guestion very :11:06
4 specifically, because these are personal guestions as :11:08
5 opposed to questions related to this particular case. :11:11
6 So I am hesitant to discuss my -- :11:13
7 Q I know. :11:14
8 A -~ personal contracts with you. :11:16
9 I clearly said to you in 1988 I had an :11:17
10 option to buy fiwve percent of the company based on :11:19
11 certain contingencies. :11:22
12 When the Greenhill pecople came on board, I :11:24
13 worked out with the Maher family converting that :11:30
14 ownership posi;ion to a bonus. Okay? Aﬁd that was_L— :11:32
15 those documents were signed prior to the close, maybe [J14:11:38
16." | 30 days before, maybe 40 days before. 114:11:42
17 But I agreed to convert my ownership i14:11:44
18 position for a bonus. The amount, I don't want to i14:11:47
19 tell vyou. :14:11:50
20 Q Okay. Do you know what the purchase price 14:11:50
21 for Maher Terminals was when it closed in December of :14:12:11
22 2007? I'm sorry, July 20077 j14:12:18
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3 (Pages 9to 12)

11

1 PROCEEDINGS | A Yes,
2 VIDEQ SPECIALIST: Here begins Videotape 2 Q Okay. How many times have you been deposed
3 Number I in the deposition of Marc Oppenheimerinthe | 3  before?
4 matter of APM Terminals North America, Incorporated, 4 A Four or five,
5 Complainant, versus Port Authority of New York/New 5 Q Okay. Soyou're familiar with the
6 Jersey, Respondent, Counter-Complainant, and 6 procedure.
7 Third-Party Complainant, versus Maher Terminals, LLC, | 7 A It was along time ago, but yes.
8 Third-Party Respondent and Counter-Complainant, in the | 8 Q Okay. Good.
9  Federal Mariime Commission, Docket Number 07-01. i You understand that you're testifying today
10 Today's date is May 20, 2008. The time on 10 under oath just as if you were in a court of law?
11  the video menitor is 9:41 a.m. The video operator i1 A Yes.
12 today is David Lane, This video deposition is taking 12 Q I'm going to ask you some questions about
13 place at Winston & Strawn, One Riverview — One 13 this matter which is in litigation before the Federal
14 Riverfront Plaza, Newark, New Jersey. 14 Maritime Commission. If you do not understand my
15 Counsel, please identify yourselves and 15 question, please tell me, and ask me to rephrase the
16 state whom you represent. 16 question, and I will do that.
17 MR. KIERN: Lawrence E Kiern for Maher 17 Do you understand that?
18 Terminals, and I am accompanied by Gerald Morrissey, | 18 A Yes.
19 MR. FINK: Marc Fink of the firm of Sher & 19 Q If you don't have any knowledge about a
20 Blackwell, representing APM Terminals. 20 question, please tell me that you don't have any
21 MR. BURKE: And Donald Burke, B-U-R-K-E, 21 knowledge, and then we can move on to something else,
22 for the Port Authority of New York and New Jersey. 22 Do you understand that?
10 12
1 VIDEO SPECIALIST: The coun reporter today ] A Yes,
2 is Debbie Whitehead of LAD Reperting. Would the 2 Q If yOu answer a question, I'm going to take
3 reponter please swear in the watness. 3 that to mean that you've heard the question, you've
4 MARCE. OPPENIEIMER, 4 understood it, and you've answered it truthfully.
5 having been duly swom, was examined and 5 Do you understand that?
6 testified as follows: 6 A Yes.
1 VIDEQ SPECIALIST. Please begn. 7 Q If during the testimony or the course of
8 MR. KIERN: Thank you. 8 the deposition today you realize that you've made a
9 EXAMINATION BY COUNSEL FOR THIRD-PARTY RESPONDENT | 9 mjistake in your testimony and you want to change your
10 AND COUNTER-COMPLAINANT 10+ testimony, just bring that to my attention, and you'll
11 BY MR. KIERN: 11 have an opportunity to change it on the record.
12 Q Good moming, Mr. Oppenheimer My name is 12 Do you understand that?
13 Lawrence Kiemn. I'm with the law firm of Winston & 13 A Yes.
14 Strawn, and I represent Maher Termunals in this 14 Q Okay. I'm going to ask you to keep your
15 proceeding before the Federal Maritime Commission. My 15  voice up and answer all questions orally, with words,
16 colleague Gerald Morrissey is here with me this 16 A Even with the videotape?
17 morning. We're going to ask you some questions that 17 Q It's -~ it's confusing for the record
18 relate (o this proceeding. 18 sometimes if a witness simply shakes his head or says,
12 Do you understand that? 19 uh-huh or unh-unh.
20 A Yes. 20 Do you understand that?
21 Q Have you ever been deposed before, 21 A Yes,
22 Mr. Oppenhcimer? 22 Q It's better to say yes or no so the record
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VIDEOTAPED DEPOSITION OF MARC E. OPPENHEIMER
CONDUCTED ON TUESDAY, MAY 20, 2008

13 (Pages 49 to 52)
49 3
1 thatit's clear what you're referring to. 1 And Section 42 continues on Pages 87 and 83
2 A AX-TIE-S-E.L-S-K-A-B-E-T. 2 and the top portion of 89; is that cortect?
3 Q And then following that first word, there 3 A Yes.
4  are a few other Danish words? 4 Q Okay. And is that the port guaranty which
5 A Up to Svendborg, that's the first company. 5 was negotiated between the Port Authority of New York
6 Q Okay. 6 and New Jersey and APM Terminals as part of this
7 A And then -- 7 agieement?
8 Q And then there's another company -- 8 A It was negotiated between Maersk, Inc.
] A Right. 9 Q Itwas negotiated —
10 Q --that starts with 10 A Well, Maersk Container Service Company, I
11 D-A-M-P-5-K-I-B-3-S-E-L-3-K-A-B-E-T; is that right?{ 11 mean.
12 A Yes. 12 Q Great. Macysk Container Service Company,
13 Q Soit identifies, in Paragraph 46 (2)(2), 13 which is now APM Terminals?
14  two Danish cntities; is that correct? 14 A Right.
15 A Yes, 15 Q Allrght. Good.
16 Q And if T understand your testimmony correct, 16 And how does APM Terminals satisfy the port
17 those two Danish entities are part of the A P. Moller 17 guaranty today?
18 Group; is that right? 18 A You -- you've got to step back and -
i9 MR, FINK: 1 you know. 19 Maersk Cobtainer Service Company was a company within
20 A Idon't really know how the legal aspect of | 20 the Maersk, Inc., group.
21 thisis. 21 Q Uh-huh,
22 Q Okay. Do you know what those enlities are? 22 A So Maersk, Inc., was the agent for the ship
50 52
1 A These were the legal names that we wereto| | owner,
2 use in contracts, that -- that’s the extent. 2 Q Okay. Go ahead. I'm sorry, Idon't
3 Q And who told you that? 3 understand. Please explain it.
4 A That came from our corporate office in 4 A Well, the port guaranty is for cargo for
5 Copenhagen. 5 Maersk -- that Maersk, Inc., represents.
6 Q Okay. When you say your "corporate office | 6 Q Okay. Sohow does APM Terminals ensure
7 in Copenhagen" -- 7 that it satisfies the requirement in Scction 42 with
8 A 'When -- back in 19 -- in the Year 1999, 8 respect to a port guaranty?
9 2000. g9 A APM Terminals, how do they ...
10 Q Okay. 10 They have the liability for the guaranties.
11 A That was when. 11 But how they insure it, they do not have control of
12 Q Allright. When you say your "corporate 12 the cargo.
13 office in Copenhagen,” what -- what corporate office | 13 Q Okay. Sohow -- how do they make sure that
14 are we talking about? 14 Maersk, the ocean carrier, provides the requisiie
15 A The Maersk Line group. 15 number of containers per year that is provided for in
16 Q Maersk Line group? 16 this port guaranty?
17 A Uh-huh. 17 A 1 don't think thereis.
18 Q Okay. Now, the agrecment provides a port 18 Q Okay. Sois there a contract?
19  guaranty. Do you recall that? 19 A Is there a contract with volume commitment
20 A Trecall there's 2 port guaranty. 20 from...
21 Q Right. So let me just call your attention 2] No.
22 to Section42. And that's on Page 86, 22 Q Okay.
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VIDEOTAPED DEPOSITION OF MARC E. OPPENHEIMER
CONDUCTED ON TUESDAY, MAY 20, 2008

14 (Pages 53 to 56}
53 55
1 A Excuse me. There's a contract, but there's 1 Let me just call your attention to Exhibit
2 not a confract for the volume commitment. 2 Number 2, Page 98.
3 Q From - when you say there's 2 contract — 3 A 98?
4 A Maersk, Inc. For Maersk, Inc. 4 Q Yes, Page 98, Section 46 again,
5 Q To--T just want to get it clear on the 5 You may recall we were -~ I was asking you
6 record. 6 some questions about those Danish entities. And
7 A To what? 7  did - are there shorthand references to those Danish
8 Q You said -- I'm reading what the court 8 entities that may be more commeonly known?
9 reporter transcribed, There's a contract, but there's 9 A We -- except in contracts, we rarely refer
10 not a contract for the volume comunitrent. 10 to it. We refer to AP, Moller Group or the entity
11 I don’t understand that answer. Could you 11 Maersk Line, APM Terminals.
12 explain it? 12 Q Okay.
13 A We don't -- in the contract there's not a 13 A I'want to say that I'm not an expert on the
14 contract -- there's not 2 yoluie commitment on behalf | 14  corporate structure --
15 of the carrier. 15 Q [understand.
16 Q Okay. So what is the contract that you 16 A -- and the name -- the exact corporate
17 have -- 17 names that are used. Se --
18 A For-- 18 QQ Tunderstand.
19 Q That APM has with the carrier, what is that 19 A - you're asking me a lot of technical
20 contract? 20 guestions on the -- on the -- what these names exactly
21 A For terminal services. 21 and what the legal entity is, and it's -- it's more
22 Q 115 aterminal services agreement? 22 complicated than I know.
54 56
1 A Yes, 1 Q Okay. But is the first entity that starts
2 Q Okay. Now, under the port guaranty, if 2 with the word A-K-T-I-E-S-E-L-5-K -
3 Maersk, the ocean carrier, brings a container (o the 3 A That's -
4 APM terminal, does that container count towards 4 Q - S-K-A-B-E-T, is the shorthand reference
5 satisfaction of the port guaranty? 5 for that Svenborg, S-V-E-N-B-O-R-G?
6 A Yes. 6 A Yes,
7 Q Okay. 7 2 And for the second entity -
8 MR. KIERN: We've been going just about an | 8 A Well, I don't know if it worldwide is known
9 hour. I suggest we take a five-minute break. G as Svenborg; that's how I refer to it, as Svenborg.
10 MR. FINK: Fine. 10 Q Okay.
11 MR. KIERN: Okay. 11 A That's correct.
12 VIDEO SPECIALIST: We're going off the 12 Q And the second entity which starts with
13 record. The time is 16:27 a.m. 13 D-A-M-P-S-K-J-B-S-S-E-L-S-K-A-B-E-T, is that cntity --
14 (Short recess.) 14 shorthand for that entity, 19127
15 VIDEO SPECIALIST: We're back on the 15 A That's -- yes, 1912 would be -- is the
16 record. The time is 16146 a.m, 16 easiest way for an American io be able to pronounce
17 MR. KIERN: Thank you very much. 17 it
18 BY MR. KIERN: 18 Q Very good. Okay. Great. Thanks.
19 Q Mr. Oppenheimer, we're back on the record. | 19 Now, let's go back to 1997, And if you
20 You understand you remain under oath? 20 want to put that exhibit back together, I don't think
21 A Yes. 21 I'm going to ask you guestions about that nght now.
22 Q Okay. Good. 22 As [ recall your earlier testimony, you
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BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. 08-03

MAHER TERMINALS, LLC
COMPLAINANT
Y.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

THE PORT AUTHORITY OF NEW YORK AND
NEW JERSEY’S STATEMENT OF MATERIAL FACTS
AS TO WHICH THERE IS NO GENUINE DISPUTE

Respondent, the Port Authority of New York and New Jersey (the “Port
Authority™), respectfully submits this Statement of Material Facts as to Which There is
No Genuine Dispute, in response to the Presiding Officer’s Order to Supplement Record
on PANYNI’s Motion for Partial Summary Judgment, served on April 1, 2011. The

following arc material facts as to which there is no genuine dispute:

L. It Is Undisputed That Maher Was On Notice Of The Terms Of The Maersk
Lease And The Differcnces Between The Maher And Maersk Leases By No
Later Than August 2000 When The Maecrsk Lease Was Publicly Filed With
The Commission
1. The lease between the Port Authority and Maersk Container Service

Company, Inc., EP-248 (the “Maersk Lease™), was execuled as of January 6, 2000. See

Maersk Lease at 08PA00020315, attached as Exhibit B to the Declaration of Alexander

US_ACTIVE M3673823\08168050.0013



0. Levine in Support of The Port Authority of New York and New Jersey’s Motion for
Summary Judgment of Maher Terminals, LLC’s Lease-Term Discrimination Claims,

Levine Declaration (“Levine Decl.”).

2. The Maersk Lease was publicly filed with the Federal Maritime
Commission (“FMC”) as FMC Agreement No. 201106, date-stamped August 2, 2000.

See id. at 08PA00020316.

3. The Maersk Lease became publicly available upon its filing with the
FMC. See Maher Terminals, LLC’s (“Maher”) Responses to Port Authority’s First Set of
Interrogatories to Maher at Interrogatory No. 2 (at page 6), August 29, 2008, attached as
Exhibit H to Levine Decl. (“[T]he terms of this agreement are publicly available, the

subject of media coverage, and therefore, likely arc widely known by many persons.”).

4, The lease signed between The Port Authority and Maher Terminals, LLC,
Lease No. EP-249 (the “Maher Lease™), was signed as of October 1, 2000—two months
after the Maersk Lease was publicly filed and available. See Maher Lease at

08PAQ0001884, attached as Exhibit A to Levine Decl.

IL. Maher Has Repeatedly Represented that Its Discrimination Claims Stem
From, and Are Based On, the Lease Terms

5. Maher's Complaint alleges that the Maersk Lease violated the Shipping
Act by “granting and continuing to grant to APMT unduly and unreasonably more
favorable lease terms than provided to Maher in EP-249, including but not limited to the
basic annual rental rate per acre, investment requirements, throughput requirements, a

first point of rest requirement for automobiles, and the security deposit requirement.”
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Maher’s Complaint at § I'V.B (at page 3), June 3, 2008, attached as Exhibit C to Levine

Decl.

6. In its Interrogatory Responses, Maher has asserted that “[t]he terms of
Ieases EP-248 and EP-249, on their face, show the inequity of treatment as between
Maher and APM and these are set forth in the complaint which is incorporated by
reference.” Maher’s Responses to the Port Authority’s Second Set of Interrogatories to
Maher at Iﬁtenogatory No. 1 (at page 4), August 29, 2008, attached as Exhibit K to

Levine Decl.

7. In its Scheduling Report, filed on July 23, 2008, Maher has asserted that it
“is apparent from Maher’s complaint and the plain language of the leases themselves, the
lease terms of the two leases are manifestly different to Maher’s prejudice and APM’s
preference.” Complainant’s Scheduling Report at 5, July 23, 2008, attached as Exhibit G

to Levine Decl.

8. In its Interrogatory Responses, Maher has asserted that its damages “are
contained in the disparate terms of leases EP-248 and EP-249.” Maher’s Responses to
Port Authority’s First Set of Interrogatories at Interrogatory No. 6 (at page 10), Levine

Decl. Ex. H.

9. Maher has represented that it is not seeking “additional” damages beyond
those allegedly created by the facial disparities in the lease terms. Maher’s Reply in
Opposition to Respondent’s Motion to Compel Production from Complainant and Motion

for Protective Order at 3, Oct. 9, 2008, attached as Exhibit D to Levine Decl.
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II. It Is Undisputed that Maher Had Actual Knowledge of the Differences in
Lease Terms More than 3 Years Before It Filed the Complaint

10.  Inits Reply in Opposition to the Motion for Summary Judgment, Maher
states “Maher has not contested in this proceeding, and does not contest, that Maher knew
or should have known of the facial differences in the lease terms prior to July 3, 2005.
Indeed, Maher does not contest that Maher either knew or should have known of the
facial differences in the lease terms when they were publicly-filed.” Maher’s Reply in

Opposition to Respondent’s Motion for Summary Judgment at 5, March 14, 201 1!

11.  Maher has stated that it “learned of PANYNJ’s preference of APM
Terminals North America, Inc. (“APM”) during negotiation of EP-249.” Maher’s
Response to Port Authority’s First Set of Interrogatories to Maher at Interrogatory No. 1

(at pages 4-5), Levine Decl. Ex. H.

12. Randall Mosca, Maher’s former Chief Financial Officer, who was part of
the core team in the Maher Lease negotiations, has testified that during the Maher Lease
negotiations “[w]e were aware of the financial terms in the Maersk lcase, which were
considerably less than, on a base-rent basis, the Maher proposed lease arrangement.”
Deposition of Randall P. Mosca (“Mosca Dep.”) 34:7-35:5, 155:1-16, June 11, 2008,

attached as Exhibit F to Levine Decl.

13.  Mosca testified further that at that time Maher had performed a financial
analysis to compare the base annual rental rate of the Maersk Lease with the Maher

Lease. Id at 172:15 — 20, Levine Decl. Ex. F; see, e.g., Mecmorandum from M. Davis to

! Maher’s Opposition is mistakenly dated October 14, 2011.
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R.P. Mosca Regarding Maersk Lease at MT005220, Aug, 1, 2001, attached as Exhibit J

to Levine Decl. (analysis of Maersk lease rates dated August 1, 2001).

14. Mosca also testified that “Maher knew the differential between the Maersk
and the Maher lease. It was considerable.” Mosca Dep. 169:15 —170:10, Levine Decl.

Ex. F.

I35, Brian Maher, Chairman and Chief Exccutive Officer of Maher at the time
of the Maher Lease negotiations, has testified that, before signing the Maher Lease, he
and Maher “certainly knew that Maersk had lower rates than we did.” Deposition of M.
Brian Maher (“Brian Maher Dep.”) 154:10-195:4, 287:12-19, June 9, 2008, attached as

Exhibit I to Levine Decl.

16.  In August of 2001, an internal Maher memorandum was sent to Brian and
Basil Maher and Mr. Mosca, analyzing the differences between the Maher and Maersk
Leases. See Memorandum from M. Davis to R.P. Mosca Regarding Maersk Lease at

MT005220-5224, Levine Decl. Ex. J.

17.  The memorandum compared the Maersk lease terms to the Maher lease
terms, including the per acre annual charges, the infrastructure financing terms, and the

security deposit requirement. See id. at MT005220, Levine Decl. Ex. J.

18. The memorandum detailed that while the Maher base rental rate escalated,

the APM base rental rate did not. See id. at MT005224, Levine Decl. Ex. J.

19, The memorandum also identifies and analyzes the differing investment
requirements and differing volume/throughput guarantees. See id. at MT005220-5222,

Levine Decl, Ex. J.
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20.  Maher filed the Complaint instituting this action on June 3, 2008, more
than seven-and-a-half years after Maher executed its Lease. Maher’s Complaint at 1,

Levine Decl. Ex. C.

IV. The Remedies For Maersk’s Failure To Satisfy Its Port Guarantee Were Set
Out in the 2000 Maersk Lease

21.  In Maher’s Opposition to the Mation for Summary Judgment, Maher
alleges that “The Port Guarantee did not in fact ‘commit[] the Maersk shipping lines to
continue using the Port even if volumes declined in the future’ as PANYNJ
claimed...While PANYNT has sought a contractual rent increase from APM, it has not
enforced the Port Guarantee, either as to APM, or as to Maersk, Inc. under the corporate
guarantee.” Maher’s Reply in Opposition to Respondent’s Motion for Summary

Judgment Ex. A at 3-4.°

22, The Port Guarantee section (Section 42) of the Maersk Lease expressly
provided that if the port guaranty were not satisfied in the manner specified under that
section “the basic rental payable by the Lessee under Section 3 hereof shall be
increased...in accordance with the schedule...marked ‘Schedule B.”” Maersk Lease

§ 42(d) at 08PA0G0020407, Levine Decl. Ex. B.

23, Maher knew and/or was on notice of the terms of the Port Guaranty,
including that APM’s failure to meet the throughput requirements of the Port Guaranty

would result in increased rent. See Maher’s Reply in Opposition to Respondent’s Motion

2 While Exhibit A to Maher’s Opposition is unnumbered, the above quoted language
appears at the bottom of the third page and continues on the fourth page.
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for Summary Judgment at 5 (“Maher does not contest that Maher either knew or should

have known of the facial differences in the lease terms when they were publicly-filed.”).
V. Conclusion

24.  Based on paragraphs 1-23 above, it is undisputed that more than three
years prior to the filing of the Complaint, Maher was on notice, and had actual
knowledge, of the differences between the terms of the Maersk and Maher leases of
which it complains, was on more than ample notice of facts sufficient to put it on a duty
of inquiry into whether it had a colorable Shipping Act claim, and failed to assert its

Shipping Act claims until years after the Statute of Limitations had run.

Dated: April 8, 2011 Respectfully submitted,

(’) -

Richard A. Rothman

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153

Peter D. Isakoff

Holly E. Loiseau

Alexander O. Levine

WEIL, GOTSHAL & MANGES LLP
1300 Eye Street, NW

Suite 900

Washington, DC 20005

Attorneys for The Port Authority of
New York and New Jersey
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Via U.S. Mail _and E-mail: Dated at Washington, DC
Lawrence L. Kiemn this 8th day of April, 2011
Bryant E. Gardner
Gerald A, Morrissey III
‘Winston & Strawn LLP
1700 K Street, NW
Washington, DC 20006
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Alexander Levine ™~
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Agreed-Upon Redacted Copy
May Be Made Public

BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. 08-03

MAHER TERMINALS, LLC .
COMPLAINANT
Y.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

MAHER TERMINALS, LLC’S RESPONDING STATEMENT
TO PANYNDY'S STATEMENT OF MATERJAL FACTS AS TO
WHICH PANYNJ CONTENDS THERE IS NO GENUINE

DISPUTE

Complainant, Maher Terminals, LLC {“Maher”), respectfully submits this Responding
Statement to the Port Authority of New York and New Jerscy’s (“PANYNJ’s™) Statement of
Material Facts as to which PANYNJ Contends there is Wo Genuine Dispute (Maber’s
“Responding Statement™), in response {o PANYNJ’s Statement of Material Facts as to which
PANYNJ Contends there is No Genuine Dispute, filed on Apnl &, 2011 ("PANYNJ’s
Statement™), both pursuant to the Presiding Offacer’s April 1, 2011 Order to Supplement Record
on PANYNF's Motion for Partial Summary Judgment (the “Order to Supplement™).

The Order to Supplement directed that PANYNI:

serve and file a statement of material facts as to which it contends there is no

genuine dispute. This document must set forth in separately nombered paragraphs

a concise statement of each material fact as to which PANYNJ contends there is

no genuine dispute together with a citation to the portion of the motion record
establishing the fact or demonstrating that it is uncontroverted. Each paragraph



must be limited as nearly as practicable to a single factual proposition. The
citation must identify the document and must specify the pages and paragraphs or
lines thereof or the specific portions of exhibits on which it relies.

Order to Supplement at 2-3. The Order to Supplement directed that Maher:
serve and file a responding statement either admitting or disputing each of the facts in
PANYNI's statement. All material facts in PANYNT's statement that are sufficiently
supported will be deemed admitted for purposes of the motion only, unless

specifically disputed with a citation demonstrating the existence of a genuine dispiite
as to the fact. ‘

Id at 3. The Order to Supplement provided further that Maher “may also include in its
responding statement additional facts that Maher contends are material and as to which there

exlists a genuine dispute.” Id. at 3.

Maher’s responses to PANYNJs stated facts as to which PANYNJ contends there is no
genuine dispule, with citations demonstrating the existence of a genuine dispute as to the facts

disputed, follows:

PANYNJ Statement 4 1:!

The lease between the Port Authority and Maersk Container Service Company, Inc,, EP-248 (the
“Maersk Lease™), was executed as of January 6, 2000. See Maersk Lease at 08PAD0D20315,
attached as Exhibit B to the Declaration of Alexander O. Levine in Support of The Port
Authority of New York and New Jersey’s Motion for Summary Judgment of Maher Terminals,
LLC’s Leasc-Term Discrimination Claims, Levine Declaration (“Levine Decl.™).

Maher Response Y 1:
Admitted.

PANYNY Statement § 2

The Maersk Lease was publicly filed with the Federal Maritime Commission (“FMC™) as FMC
Agreement No. 201106, date-stamped August 2, 2000. See id. at 08PA00020316.

" PANYNJFs Statement contains headings designated by roman pumerals [-V. The headings are
argumentative statements, not statements of fact, nor do the headings contain any citations in
support. Pursuant to the Order to Supplement, the headings have been disregarded.

Page 2



Maher Response ¥ 2:
Admutted.

PANYNJ Statement 9f 3:

The Maersk Lease became publicly available upon its filling with the FMC. See Maher
Terminals, LLC’s (“Maher”) Responses to Port Authority’s First Set of Inferrogatories to Maher
at Interrogatory No. 2 {(at page 6), August 29, 2008, attached as Exhibit H to Levine Decl.
{(“[TThe terms of this agreement are publicly available, the subject of media coverage, and
therefore, likely are widely known by many persons.”).

Maher Response [ 3:
Admitted.
PANYNJ Statement 9 4:
The lease signed between The Port Authority and Maher Terminals, LLC, Lease No. EP-249 (the
“Maher Lease™), was signed as of October 1, 2000—two months after the Maersk Lease was

publicly filed and available. See Maher Lease at 08PA00001884, attached as Exhibit A to
Levine Decl.

Maher Response § 4:
Admitted.

PANYNJ Statement 9] 5:

Maher’s Complaint alleges that the Maersk Lease violated the Shipping Act by “granting and
continuing to grant to APMT unduly and unreasonably more favorable lease terms than provided
to Maher in EP-249, including but not limited to the basic annual rental rate per acre, investment
requirements, throughput requirements, a [irst point of rest requirement for automobiles, and the
security deposit requirement.” Maher’s Complaint at §IV.B (at page 3), June 3, 2008, attached
ag Exhibit C to Levine Decl.
Maher Response 9 5:

Maher admits that its Complaint in Docket 08-03 includes the quoted language from
Section TV of paragraph B, but denies that Maher's Complaint alleges that the Maersk lease

violated the Shipping Act. Maher’s Complaint alleges that PANYN]J violated and continues to
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violate the Shipping Act. See Maher’s Complaint at § IV_A. (June 3, 2008), Exhibit C to Levine

Decl.:

Maher seeks a cease and desist order and reparations for injuries cause to it by
PANYNI's violations of the Shipping Act, 46 U.S.C. §§ 41106(2) and (3) and
41102(c), because PANYNJ (a) gave and continnes to give an undue or
unreasonable prejudice or disadvantage with respect to Maher, (b) gave and
continues to give an undue or unreasonable preference or advantage with respect
to APMT, (c) has and continues unreasonably to refuse to deal or negotiate with
Maher, and {d) has and continues to fail to establish, observe, and enforce just and
reasonable rcgulations and practices relating to or commected with receiving,
handling, storing or delivering property. - ’

Id. See af.s‘(-)', id. | TV.B (the paragraph PANYN]J cites is itself‘non-exclusive (i.e., “including but
not limited to™)); id § IV.A-M (tflc paragraph PANYNJ cites is one of thirteen other paragraphs
alleging facts pertaining to alleged violations); Maher’s Counter-Complaint, at § 40, Dkt. 07-01
(Sept. 4, 2007) (alleging violations of the Shipping Act of 1984, 46 U.S.C. § 40102(b)(2),
41102(c), 41106(3) and 41106(2) because PANYNJ “failed to operate in accordance with the
Agreement, failed {o establish, observe, and enforce just and reasonable regulations and
practices, unreasonably refused to dezl or negotiate with Mabher, and has imposed unjust and
-unreasonable prejudice or disadvantage with respect to Maher concerning the tarmover of certain

premises”).

PANYNJ Statement ¥ 6:

In its Inferrogatory Responses, Maher has asseried that “[t]he terns of leases EP-248 and EP-
249, on their face, show the inequity of treatment as between Maher and APM and these are set
forth in the complaint which is incorporated by reference.” Maher’s Responses to the Port
Authority’s Second Set of Intertogatories to Maher at Interrogatory No. 1 (at page 4), August 29,
2008, attached as Exhibit K to Levine Decl. '

Maher Response q 6:
Maher admits that the quoted language is a textually accurate excerpt from the

Interrogatory response, and admits that the terms of the [eases show on their face the differences
Page 4



in the lease terms, but denies PANYNJ’s attemnpt to misconstrue one of Maher’s interrogatory
responses to suggest it was responding to when Maher knew of the differences and that the
differences were undue. The interrogatory PANYNJ cites did not. Rather, PANYNJ ignores the
interrogatories reflecting when Maher knew of the differences and when Maher knew when they
were undue. See Maher’s Responses to PANYNI’s Second Set of Interrogatories, No. 1, p4-5
(August 29, 2008) (Exhibit K to Levine Decl.) (The text PANYNIT quotes is three lines of a two-
page interrogatory response to responding to PANYNI’s interrogatory requesting “all facts
supporting each and evefy allegation of the Complaint.”). In response to PANYNI’s First Set of
Interrogatories, No.1, asking “when Maher first became aware of the alleged differences”
between the leases, Maher responded that it “learned of PANYNJ’s preference of [APM] during
the negotiation of EP-249,” see Maher’s Responses to PANYNI’s First Set of Interrogatories,
No. 1, p-4-5 (Augost 29, 2008) (Exhibit H to Levine Decl.), but it only began to leam that the
APM preference was unduly or unreasonably preferential starting “in the summer of 2007” when
PANYNI Deputy General Counsel Christopher Hartwyck sought a release from Maber’s General
Counscl Scott Schley for a rent disparity claim. /d. at No. 4, p.8 (Exhibit H to Levine Decl.).

PANYNJ Statementﬂ 7

In its Scheduling Report, [iled on July 23, 2008, Maher has asserted that it “is apparent from
Maher’s complaint and the plain language of the leases themselves, the lease terms of the two
leases are manifestly different to Maher’s prejudice and APM’s preference.” Complainant’s
Scheduling Report at 5, July 23, 2008, attached as Exhibit G to Levine Decl.
Maher Response 9 7:

Maher admits that the quoted language is a textvally accurate excerpt from the cited
Scheduling Report, but as with the previous paragraph PANYNJ misconstrues, Maher denies

PANYNJ’s mischaracterization of the quote. Contrary to PANYNJ’s effort to conflate the two

elements of a claim—knowledge of the difference and knowledge that the difference is undue—
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the excerpt sets out both elements See Complainant’s Scheduling Report at 5 (July 23, 2008)
(Exhibit G to Levine Decl.) (explaining in the context of the Shipping Act burden of proof, that
the initial burden shift to the Respondent “is apparent from Maher’s complaint” and “the plain
langnage of the leases themselves.”).

PANYNJ Statement  8:
In its Interrogatory Responses, Maher has asserted that its damages “are contained in the
disparate temms of Jeases EP-248 and EP-249.” Maher’s Responses to Port Authority’s First Set
of Interrogatories at Interrogatory No. 6 (at page 10), Levine Decl. Ex. H.
Maher Response § 8:

Maher admits that the terms of leases EP-248 and EP-249 are disparate. Pursuant to
Ceres Marine Terminal, Inc. v. Marvland Port Administration, 27 SRR 1251, 1272 (FMC,
1997), where facially disparate lease terms are unduly disparate (i.e. different and wrongful or
unjustified) the measure of damages is the difference of the disparatc lease terms. See Ceres
Marine Terminal v. Maryland Port Administration, 29 SR.R. 356, 372 -73 (FMC 2001) (citing
Valley Evaporating v. Grace Line Inc, 11 SR.R. 873 (1970). Maher denies PANYNJ’s
suggestion that an ability to calculate differences if there was a violation constitutes evidence of

a violation.

PANYNJ Statement § 9:

Maher has represented that it is not secking “additional” damages beyond those allegedly created
by the facial dispanties in the lease terms. Maher’s Reply in Opposition to Respondent’s Motion
to Compel Production from Complainant and Motion for Protective Order at 3, Oct. 9, 2008,
attached as Exlubit D to Levine Decl.
Maler Response 4 9:

Maher denies that (i) it alleges danages created by facial disparities in the lease terms,
and (ii) denies that its Shipping Act claims in this procceding seek no other damages. Maher

alleges that PANYNJ violated and continues to violate the Shipping Act  Maher’s claims also
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allege lost business, lost revenue, increased costs, attomey’s fees and interest. See generalily,
Maher’s Reply in Opposition to Respondent’s Motion for a Protective Order at 11, 31 (Apr. 13,
2011) (citing Maher’s complaint and consolidated 07-01 counter-claims and extensive testimony
concerning damages). PANYNT takes the quoted statement out of context. See Maher's Reply
in Opposition to Respondent’s Motion to Compel Production from Complainant and Motion for
Protective Order at 3 (Oct. 9, 2008) (x. I} in Levine Decl.) (the statement was made in response
to PANYNFs 'Motion to Compel post-lease financial documents in rebuttal of PANYNI's
assertion of a need for discovery of “competitive harm,” as a scparate and additional element of
damages akin to lost profits and or business, and which under Ceres is notl the applicable
measure of damages).

PANYNYJ Statement ¥ 10-

In i{s Reply in Opposition to the Motion for Summary Judgment, Maher states “Maher
has not contested in this proceeding, and does not contest, that Maher knew or should
have known of the facial differences in the lease terms prior to July 3, 2005. Indeed,
Maher does not contest that Maher cither knew or should have known of the facial
differences in the lease terms when they were publicly-filed.” Maher's Reply in
Opposition 1o Respondent’s Motion for Summary Judgment at 5, March 14, 2011.

Maher Response | 1):

Admitted. As Maher also explained, however, “What is decisive is that Maher did not
know nor should it have known that the different lease terms were an undue prejudice:.” Maher’s
Reply in Opposition to Respondent’s Motion for Summary Judgment at 4 (March 14, 2011)
{emphasis added).

PANYNJ Statement § 11:

Maher has stated that it “learned of PANYNDI’s preference of APM Tenninals North
America, Inc. (“APM”) during negotiation of EP-249.” Maher’s Response 1o Port
Authority’s First Set of Interrogatorics to Maher at Interrogatory No. 1 (at pages 4-5),
Levine Decl Ex. H.
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Maher Response 9 11:

Maher admits that the quoted language is a textually-accumate excerpt from the
Interrogatory response, and that the excerpt itself is accurate, but denies that is conveys
knowledge of a preference without knowledge ‘of an undue preference. Compare Maher’s
Responses to PANYNI's First Set of Interrogatory Responses, No. 1 at 4-5 (Aug. 29, 2008)
(Levine Decl. Ex. H) (responding to PANYNJ’s first inferrogatory requests by stating, “Maher
learned of PANYNI's preference of APMT at the time of Lhe lease negotiation) with id., No. 4
at 89 (responding to PANYNI’s first discovery rcqucsté that Maher did not -Ieam that the
preferences were “unduly or unreasonably preferential” until events in 2007 and 2008.).
PANYNJ Statement 9§ 12:

Randall Mosca, Maher’s former Chief Financial Officer, who was part of the core team n the
Maher Lease negotiations, has testified that during the Maher Lease negotiations “[wle were
aware of the financial terms in the Maersk lease, which were considerably less than, on a base-
rent basis, the Maher proposed lease arrangement.” Deposition of Randall P. Mosca (“Mosca
Dep.”) 34:7-35:5, 155:1-16, June 11, 2008, attached as Exhibit F 1o Levine Decl.

Maher Response § 12:

Admitted.

PANYNJ Statement 9 13:

Mosca testified further that at that time Maher had performed a financial analysis to compare the
base annual rental rate of the Maersk Lease with the Maher Lease. [d. at 172:15 — 20, Levine
Decl. Ex. F; see, e g., Memorandum from M. Davis to R. P. Mosca Regarding Maersk Lease at
MT005220, Aug. 1, 2001, attached as Exhibit J to Levine Decl. (analysis of Maersk lease rates
dated August 1, 2001}

Maher Response 9 13:

Admitted in part and denied in part. Randy Mosca’s testimony concemed a limited financial
comparison of Maher’s proposed lease terms, see R. Mosca Dep., Dkt. 07-01, 172:15-20 (June
11, 2008), which was not “at that time” of the later August 1, 2001 memorandum.

PANYNJ Statement ¥ 14:
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Mosca also testified that “Maher knew the differential between the Maersk and the Maher lease.
It was considerable.” Mosca Dep. 169:15 — 170:10, Levine Decl. Ex. F.

Muher Response ¥ 14:
Admitted.

PANYNJ Statement 9 15:

Brian Maher, Chairman and Chief Executive Officer of Maher at the time of the Maher Lease
negotiations, has testified that, before signing the Maher Lease, he and Maher “certainly knew
that Maersk had lower rates than we did.” Deposition of M. Brian Maher (“Brian Maher Dep.”)
104:10-195:4, 287:12-19, June 9, 2008, attached as Exhibit I to Levine Decl.
Maher Response 9| 15:

Admitted.

PANYNY Statement € 16:

In August of 2001, an internal Maher memorandum was sent to Brian and Basil Maher and M.
Mosca, analyzing the differences between the Maher and Maersk Leases. See Memorandum
from M. Davis to R.P. Mosca Regarding Maersk Lease at MT005220-5224, Levine Decl. Ex. J.
Maher Response 9 16:

Admitted in part and denied in part. Maher admits that the cited memorandum was
prepared and sent, but Maher denies PANYNI’s characterization of the memorandum as
“analyzing the differences between the Maher and Maersk Leases.” The memorandum is
described as a “preliminary review of the Maersk™ lease. Jd. at MT005220. Brian Maher
testified that the review was requested to quantity the financial differences in the leases, and he
testified that the report confirmed the same financial difference that Maher already knew. See B.
Maher Dep. 08-03, 16:15-18:25 (April 6, 2011). Maher witnesses testified that the review was
not a legal analysis, see, e.g, S. Schley Dep., Dkt 08-03, 76:20-77:8 (March 24, 2011), (no one
raised a legal issue with respect to the report); B. Maher Dep. 08-03, 206:11-207:3 (Apnl 6,

2011) (Prior to 2007, it did not cross Maher’s mind to seck counsel); R. Mosca Dep. 08-03, 86:9-

86:12 (Mar. 14, 2011) (no discussion of suing the Port Authority}.
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PANYNJ Statement § 17:

The memorandum compared the Maersk lease terms to the Maher lease terms, including the per
acre annual charges, the infrastructure financing terms, and the security deposit requirement. See
id. at MT005220, Levine Decl. Ex. 1.
Maher Response § 17:

Admitted.
PANYNJ Statement ¥ 18:

The memorandum detailed that while the Maher base rental tate escalated, the APM base
rental rate did not. See id. at MT 005224, Levine Decl. Bx. J.

Maher Response § 18:
Admitted.

PANYNJ Statement 4 19

The memorandum also identifies and analyzes the differing investment requirements and
differing volume/throughput gnarantees. See id. at MT005220-5222, Levine Decl. Ex. J.

Maher Response 9 19

Admitted in part and denied in part. While Maher admits that the review identifies some
“infrastructure work™ and guarantees, Maher denies PANYNT's characterization of the summary
listing of bullets in the review as an analysis or differential comparison. See id.

PANYNJ Statement 9 20:

Maher filed the Complaint instituting this action on June 3, 2008, more than seven-and-a-half
years afier Maher executed its Lease. Maher’s Complaint at 1, Levine Deel. Ex. C.

Maher Response § 20:
Admitted.
PANYNJ Statement § 21:
In Maher’s Opposition to the Motion for Summary Judgment, Maher alleges that “The Port

Guarantee did not in fact ‘commit[] the Maersk shlppmo lmes to c0ntmue usmg the Port even 1f
volurnes declmt,d in the future as PANWJ c1a1med R g : cee
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Maher Response § 21:

Maher admils that the quoted excerpt is contained in Maher’s Reply in Opposition to
Respondent’s Motion for Summary Judgment. Ex. F at 3-4. PANYNJs failure to enforce the
c;argo commitment in APM’s Port Guaraniee contradicts PANYNDs sworn and verified
responses thal the Port Guarantee is a unique justification for charging Maher more than APM.
See PANYNJ’s Response to Maher’s First Set of Interrogatories to PANYNJ, Request No. 18,
and No. 1, 10-11 (quoting PANYNJ’s interrogatory response, sworn and verified by Port
Commerce director Richard Larrabe; on August 29, 2008, that “the Maersk lease provided for a
Port Guarantee through which APMT (and Maersk, Inc.) guaranteed that a certain volume of
Maersk containers would go through the Port . . . [it} was an important termn that neither Maher
nor any other port tenant could provide . . . [it] committed the Maserk’s shipping lines to
continve using the port even if volumes declined in the future. . . . [and] APMT’s parent
company, Maersk, Inc. executed a guarantce of the entire lease (not just the port guarantee) . . .
In short, the APMT lease assured the port authority that . . . Maersk, Inc.’s new mega-ships
would continue to come through the port.”™) (emphasis added).

PANYNIJ Statement § 22:

The Port Guarantee section (Section 42) of the Maersk Lease expressly provided that if the port
guaranty were not satisfied in the manner specified under that section “the basic rental payable
by the Lessee under Section 3 hereof shall be increased...in accordance with the
schedule.. .marked ‘Schedule B.”” Maersk Lease § 42(d) at 08PAC0020407, Levine Decl. Ex. B.

Maher Response 9 22:

Maher admits that section 42 of lease EP-248 provides one of many possible remedies 1f

the port guaranty were not satisfied, and denies that section 42 provides an exclusive remedy.
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See EP-248 § 30 at 74 (Levine Decl-Ex. A) (No lease remedies are exclusive:- “All remedies
provided in this Agreement shall be deemed cumulative :‘and additional and- not in lieu of or
exclusive of each other or of any other remedy available o the Port Authority at law or in equity,
and neither the exercise of any remedy, nor any provision in this Agreement for a remedy or an
indemnity shall prevent the exercise of any other remedy™);, id. § 46(2)(2) at 98-99 (setting forth
the requirements that the actual Maersk shipping companies must maintain majority ownership
and control of Maersk, Inc. (APM’s U.S. parent, “Maersk™); that Maersk “is engaged as the
exclusive United States agent on behalf of {the Maersk shipping companies] . . . in the conduct of
a worldwide waterborne ocean container shipping business;” and that: “The Lessee fuuther
recognizes and agrees that the aforcsaid connection of Maersk with the Shipping Business in
conjuniction with its holding the Ownership Interest is a major inducement for the Port
Authority’s entering into this Agreement, and that it is of great importance to the Port Authority,
in order to achieve the business and regional economic goals of this Agreement, that the Lessee
be owned by an entity or entities having said connection with the Shipping Business in order to
assure the availability of cargo to meet the foregoing business and regional economic goals of
the Port Authority.™) (emphasis added).

The parent guarantees not just the financial provisions, but all of the lease. See also, id.,
§ 48 at 102 (providing that “[the]Contract of Guaranty shall guarantee the full, faithful, and
prompt performance of and compliance with, on the part of the Lessce, all of the terms,
provisions, and covenants and conditions of this Agreement...”); id., Parent Contract of
Guaranty, Maersk Inc., 08PA0020442 (“The Guarantor hereby absolutely and unconditionally
guarantees, promises and agrees that the Tessee will duly and punctually pay all rentals and other

monetary obligations which it has or shall have under the Lease, and that the Lessee will
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faithfully and fully perform, fulfill and observe all the other terms, provisions, covenants and
conditions of the Lease on the part of the Lessee to be performed, fulfilled and observed.”)
(emphasis added).

PANYNJ Statement 923:

Maher knew and/or was on notice of the terms of the Port Guaranty, including that APM’s
failure to meet the throughput requirements of the Port Guaranty would result in increased rent.
See Maher’s Reply in Opposition to Respondent’s Motion for Summary Judgrment at 5 ("“Maher
does not contest that Maher either knew or should have known of the facial differences in the
lease terms when they were publicly-filed.”).

Maher Response [ 23:

Admitted in part and denied in part. Maher admits that it knew or should have known of
the facial differences in the leases, but Maher denies that it knew or was on notice of PANYNUFs
unique Port Guarantee—that PANYNJ asserted was unique to carriers, not marine terminal
operators like Maher—that would only enforce a rent increase penalty. See B. Maher Dep., Dkt.
07-01, 179:14-179:19 (June 9, 2008) (PANYNJ initially promised Maher rate parity with
Maersk/Scaland: “We were told at the very beginning that the Macrsk/Sea-Land icase terms and
our lcase terms would be the same, if not -- similar, if not the same. And we received proposals
from the Port Authority, we had discussions with them about that.”); see also Port Reinvestment
Model, MT005073-74, Dkt. 08-03, Dep. Ex. 55 (Fax date July 22. 1997); see L. Bomone Dep.,
Dki. 08-03, 67:11-67:18 (Mar. 17, 2011) (PANYNJ ultimately did not offer Maher the same
rates, reasoning that APM had “a port guarantee that we felt was significant and that was a
significant difference — the port guarantee in particular — between the two leases.”); S. Schley
Dep., Dkt. 08-03, 67:10 — 67:19 (Mar. 24, 2011) (In a September 1999 meeting, L. Borrone told

Maher that it would not get the same rates as Maersk, but that the leases were “virtually

identical” and overall “within pennies” because: (1) Maersk was said to have higher investment
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requirements, and that (2) Maersk would have a “Port Guarantee” that Maher could not
provide.); see Notes of PA Lease Negotiations Meeting of 9/23/99, MT354761-65, Dki. 08-03,
Ex. 144 (Sep. 23, 1999); Mosca Dep., Dkt. 08-03, 88:22-89:15, 139:23-140:§ (Mar. 14, 2011)
(L. Borrone conveyed that one of the reasons for Maher’s higher rate was because Maersk would
provide a Port Guarantee” and was stating that Maersk was “... able to generate a port guarantee
for volume, which we were unable to do, and, therefore, the Maersk rates were off the table for
_us.”); B. Maher Dep., Dkt. 08-03, 199:12-199:25 (April 6, 2011) (Borrone alleging that the Port

Guarantee and higher investments explained Maber’s higher rent);

See L. Barrone Dep., Dkt. 08-03, 97:5-98:21 (Mar. 17, 2011) (*The port guarantee was
set up because we really wanted the volume of cargo in the harbor...”); R. Shiftan Dep., Dkt. 08-
03, 168:22-196:8 (Aprl 4, 2011) (“PANYNYFs understandi_n;g was that only carriers could
provide port guarantees because “only shipping companies could guarantee cargo, and that as a
consequence, the economics of leases which contained such guarantees could be looked at in one
way, and leases that did not contain such guarantees would be looked at in another way'.“); see
L. Barrone Dep., Dkt. 08-03, 99:14-99:16 (Mar. 17, 2011) (“Maher would not and could not
cormmit its carriers who it was servicing to a port guarantee.”); B. Maher Dep., Dkt. 08-03,
166:2-4 (Apr. 6, 2011) (“My interpretation of a port guarantee is cargo controlled by a -- by an
individual entity that they can direct to the port. We were not in a position to do that”); S.
Schley Dep., Dkt. 08-03, 69:11 — 69:23 (Mar. 24, 2011} (“and as 1 believe the Maher people

understood it, that this was going to be a requirement, that Maersk bring its cargo to the port,

That was the whole issue. that thev would bring cargo, that they carried on their own bottoms,

their own ships. to that port. © And Ms, Borrone told you and others at the meeting this

information? A Yes.™) (emphasis added).
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PANYNJ Statement 4 24:

Based on paragraphs 1-23 above, it is undisputed that more than three years prior to the filing of
the Complaint, Maher was on notice, and had actual knowledge, of the differences between the
terms of the Maersk and Maher leases of which it complains, was on more than ample notice of
facts sufficient to put it on a duty of inquiry into whether it had a colorable Shipping Act claim,
and failed to assert its Shipping Act claims until years after the Statute of Limitations had run.
Maher Response ¥ 24:

Denied. Cther than knowledge of the facial difference in the leases, which Maher has not
contested, Maher denies that it (i} knew or (ii) should have known that it had a case against
PANYNT more than three years before filing the Complaint, and Maher denies that it (iif) f;iiled
to assert its Shipping Act claims until years after the Statute of Limitations had run.

Maher did not know of a claim. See B. Maher Dep.,, Dkt. 08-03, 16:7-16:13 (April 6,
2011) (Maher did not know of, or consider, any claim against PANYNJ concerming the leases
before 2007); id. at 206:18-207:3 (Apr. 6, 201 1) (“if I had thought that there was [a] violation of
the Shipping Act, [ would have raised it then.”); S. Schley Dep., Dkt. 08-03, 75:20-77:8 (Mar.
24, 2011) (no knowledge of any claim concerning rates before 2007); R. Mosca, Dep., Dkt. 08-
03, 86:9-17 {March 14, 2011) (no discussion of ever suing PANYNJ on account of the lease
differences).

See Maher's Response to Port Authonty’s First Set of Interrogatories to Maher at
Interogatory No. 4 at 8. (Maher did not begin to learn that the lease dilferences were unduly
preferential or prejudicial until “in the summer of 2007 [when] PANYNI Depuly General
Counsel Christopher Hartwyck asked Maher’s General Counsel Scott Schley for a release from

Maher’s rent disparity claim which Maher declined to give.”); see also, S. Schley Dep., Dkt. 08-

03, 75:17-75:19 (Mar. 24, 2011) (up to that point, Maher had “no reason to doubt what the Port
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Authority had indicated to us back in 99 until 2007” regarding conversations with Lilhan

Borrone concerning the Port Guarantee justification for the rent difference.).

See also M. Oppenheimer Dep., Dkt. 07-01, 52:4-52:21 (May 20, 2008) (Maher lcamed

for the first time on May 20, 2008 that APM does not control and does not direct carrier cargo,
nor does the guarantor of the Port Guarantee, Maersk, Inc.:

Well, the port guaranty is for cargo for Macrsk -- that Maersk, Inc., represents. Q
Okay. So how does APM Terminals ensure that it satisfies the requirement in
Section 42 with respect to a port guaranty? A APM Terminals, how do they ...
They have the liability for the guaranties. But how they insure it, they do not have

Page 16



control of the cargo. Q Okay. So how -- how do they make sure that Maersk, the

ocean carrier, provides the requisite number of containers per year that is

provided for in this port guaranty? A [don't think there is. Q Okay. So is there

acontract? A Is there a contract with volume commitment from ... No.).
See, e.g., id. at 53:8-54:1 (The only contract APM has with respect to carier cargo is a marine
terminal services agreement to unload cargo, but unlike Maher’s marine terminal services
contract with carriers that contain volume guarantees, neither APM nor Maersk, Inc. have any
volume commitment for the carriers cargo.). See also Shiftan Dep., Dkt. 216:8-216:24 (April 1,
201 1) (PANYNYJ is plainly treating the Port Guarantee as a special carrier only “rent guarantee™
that does not require control, cargo, or delivery of cargo); see L. Borrone Dep. 08-03, 99:15-
100:21 (Mar. 17, 2011) (originally represented to Maher as justifying the facially-different lease
terms, discovery has revealed that PANYNY applied and continues to apply the “Port Guarantee”
to mask unduly different terms amounting fo a carrier preference not made available to Maher:

“Q. Well, I mean, if the only consequence of not meeting the port guarantee, Ms.

Borrone, is that your rent goes up, | don't understand why Maher couldn’t pay an

increase inrent. A, Because it was structured on the basis of the commitment

by Maersk/Sea-Land to bring their own cargo, not somebody else's. Maher didn't

have cargo to bring. Maher would not and could not commit its carriers who it

was servicing to a port guarantee. Q. But Maher could commit to pay higher

rent if it didn't meet the commitment, couldn't it, and that's all APM has done. A
But that wasn't what Maher negotiated with us.”).
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MICHAEL BRIAN MAHER
BEFORE THE

MAHER TERMINALS, LLC,

Complainant,

vs. Docket No. 08-

THE PORT AUTHORITY OF NEW YORK

AND NEW JERSEY,

Respondent.

April 6,
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Y

03

2011

*x% CONFIDENTIAL *%*

videotaped deposition of MICHAEL BRIAN
MAHER, held at the offices of Essex Egquity, 70 South
Orange Avenue, Livingston, New Jersey, commencing at
9:30 a.m. before Jamie I. Moskowitz, a Registered

Professional Reporter and Notary public.
* * ®

APPEARA

WINSTON & STRAWN LLP

BY: LAWRENCE I. KIERN , ESQUI
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BY: CHERI E. VEIT, ESQUIRE
767 Fifth Avenue

New York, New yvork 10153
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ALSO PRESENT:

RYAN MCMULLEN
Legal video Specialist

M.B. Maher

THE VIDEOGRAPHER: This is the video
operator speaking, Ryan McMullen, of Merrill
tegal solutions, 225 varick Street, New York,
New York 10014. Today is wednesday, April 6th,
2011. The time is 9:30 a.m.

We are at the offices of Essex Equity,
30 south Orange Avenue, Livingston, New Jersey,
to take the videotape deposition of Brian
Maher, in the matter of Maher Terminals, LLC
versus The Port Authority of New York and
New Jersey. This is being heard before the
Federal Maritime Commission.

will counsel please introduce
themselves for the record.

. MR. ISAKOFF: Peter Isakoff and Cheri

veit of weil Gotshal for The Port Authority.

MR. XIERN: Larry Kiern with Winston &
Strawn, LLP, for Maher Terminals, LLC and the
deponent.

THE VIDEQGRAPHER: Wwill the court
reporter, Jamie Moskowitz of Merrill Legal
solutions, please swear 'in the witness.

= x £3

M.B. Maher
) MICHAEL BRIAN MAHER, after having been
first duly sworn, was examined and testified as

follows:
EXAMINATION BY
MR. ISAKOFF:

Q Please state your full name for the
record.

A Michael Brian Maher.

Q And have you ever testified in a
deposition before?

A Yes.

Q How many times?

A I really can't remember. $ix, seven,
eight, ten -- I don't really even know -- over the

Tast 40 years or so.

Q Any testimony in a case before the
Federal Maritime Commission that you can recall?

A well, 1 testified in the -- in a
matter that was related to this, I believe, a couple
of years ago. I never was before the Federal
Maritime Ccommission, no.

Q why do you say it's related?

A It was a case between Maher and The
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M.B. Maher

Port Authority.

Q A1l right. were there any other
parties, to your knowledge?

A Maersk.

Q and are you familiar with the ground
rules of depositions?

A Yes.

Q okay. Just %enera11y, I'm entitled to
your best recollection. you don't understand a

question, please let me kpow. Xn terms of
consultations with counsel, that's not permitted
when a guestion s pending, except on matters of
privilege.

If you want to break, just let me
know. And when your counsel objects, unless he
1nstructs {ou not to answer on grounds of privilege,

you're still to answer the gquestion. Do you
understand all that?

A Yes.

Q Okay. Are you represented by counsel?

A Yes,

Q who?

A Mr. Kiern.

Q what, if any -- have you ever been a

M.B. Maher
party to a YTawsuit before personally?
I think so. I think my neighbor filed
a Tawsu1t to try to prevent me from creating a minor
subdivision.

Q Any others?

A Not that I can recall.

0 Did you file some sort of claim or
Jawsuit against Lehman in connection with auction
rate securities?

A Yes, I'm sorry, yes.

Q can you tell me a 1ittle bit about
what that case was about?

A The case has to do with securities
that were invested by lLehman that were improper.

Q Is that suit still pending?

A Yes.

Q So, there's been no resolution by
return of any funds or anything like that?

A No.

Q How much are you seeking?

A I don't think that's relevant here.

Q How much are you seeking?

A I don't thipk it's relevant.

MR. ISAKOFF: We'll have to mark the
. M.B. Maher

transcript.
BY MR. ISAKOFF:

Q Are you refusing to answer the
question?

A I'm saying, I don't thipk it’'s

relevant. If I'm ordered to answer the guestion, I
guess I will. But X don't think it's relevant in
this case. It's got nothing to do with it.
Q what, if anmything, have you done to
Page 3
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before, there was an action that The Port Autheority
brought against Maher, which I think has been
dismissed or has been withdrawn.

And I'm aware that this action,
somehow, came from -- came from that action. And
I'm really not sure when this action was actually
fited, so I can't -- I guess I can't answer the
question.

M.B. Maher
Q All right.
when for the first time did you learn
that such an action was contemplated?

A when we retained -- when Maher
retained counsel in 2007 to defend itself against
The Port Authority action, Mr. Kiern was the -- was

the counsel that we retained, and I was still there
at that time; and at that time he raised the subgect
that he thought that Maher had a claim against The
Port Autherity under the Shipping Act.

Q what did he tell you?
MR. KIERN: I'm going to instruct the
witness not to answer. You shouldn't testify
about attorney/client privileged
communications.
BY MR. ISAKOFF:

Q All right. Do you recall when that
was?

A I beldieve that was in late
summer/early fall of 2007.

Q Did you have a conversation with your
brother, Basil Maher, with respect to that topic?

A I really don't recall. I don't
recall.

M.B. Maher

Q Do you recall learning that your
brother, Basil Maher, paid a visit on
Admiral Larrabee to raise the subject of a possible
rent terms discrimination claim?

A I don't -~ I don't recall.

Had you ever considered a claim
against The Port Authority under the shipping Act
based on lease terms discrimination arising out of
your October 1, 2000 lease, prior to the time that
Mr. Kiern raised this issue with you?

MR. KIERN: objection. Go ahead.

THE WITNESS: I did not, no.

BY MR, ISAKOFF:

Q Had you ever -- were you aware that
anybody at Maher Terminals had ever made a
compariscen of the Maher Terminals lease and the
lease for the property currently run by APM
Terminals?

A Yes.

Q when?

A I don't remember exactly, but
obviousty the discrepancy between the Maher lease
and the Maersk lease was something we were aware of,
and I'm sure that at some point in time we asked

M.B. Maher
somebody to quantify it.
Page 7
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Q what was the reason for doing that?

A To understand what the competitive
market was. )

Q what did you conclude?

A well, we concluded what we already

knew, which was that the Maersk/APM lease was
considerably more favorable to them than the Maher
lease was to Maher. But we already knew that.

Q when did you first know that?
A We knew that before we signed the
Tease.

Q what is it that you knew before you
signed the lease?

A wWe knew that Maersk had a more -- had
more favorable terms in their Tease than we did.

Q How did you know that?

A tillian Borrone told us,
. what terms were more favorable, 1in
your view?

A Well, the base rent. Their base rent
was $19,000 an acre, and our base rent was I think
38 or $39,000 an acre.

Q Anything else?

M.B. Maher

A I think there were -- I think they had
more favorable escalation clauses than we did. I
can't .remember the other specifics, but, you know,
those are pretty big numbers right there.

Q what do you mean by "more favorable
escalation clauses"?

A I think we had -- we had rent
escalation clauses, and my recollection is that they
had -- that their escalation -- their base rent
either didn't escalate or it escalated at a much
smaller -- at a much slower rate than ours.

Q and when did you learn whatever it was
that_you did learn about --"on the subject of
escalation of the -- I'11 call it Maersk rent,
because that's the term you' re using?

A It was some time -- I can't remember
the specifics, some time in that time period,
2000/2001, somewheres in there.

Is it before or after you signed your

Tease?
A oh, I think that would be after. I
knew that there were -- I knew that there were rent

differences prior to signing the lease. I didn’t
know all the spacifics.

M.B. Maher .
Q was the Maersk lease available?
A Not prior -- no, not prior to our

signing the lease, no.

Q yYou didn't know that it had been
publicly filed with the Federal Maritime Commission
the prior August?

MR. KIERN: ©bjection. Go ahead.
THE WITNESS: No.
BY MR. ISAKOQFF:

Q when, if ever, did you learn of the
Federal Maritime Commission case in which Ceres
Terminals was a party?
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A I believe there is, yes.
Q Now, this document says, "Maher
M.B. Maher

basically wants the details on the levels and
penalties. Brian did note that if only
Mearsk/sealand ﬁEt help from the state of NI, then
the guarantee should be very different between the

agreements.”
Did you make such a statement?
A I don't know what that sentence means.
Q Were you ever asked to give a pert
quarantea? -
A No.
Q why not?

MR. KIERN: objection. .

THE WITNESS: My interpretation of a
port guarantee is cargo controlled by a —-- by
an indijvidual entity that they can direct to
the port. We were not in a position to do
that.

BY MR. ISAKOFF:

Q Did you suggest that you could somehow
provide a port guarantee equivalent to what was in
the Maersk lease?

MR. KIERN: Objection. Go ahead.

THE WITNESS: Well, I didn't know what
the port guarantee was in the Maersk lease.

M.B. mMaher

So, no, I didn't. As it turns out, we could

have provided such a guarantee, because it was

so Jow.
BY MR. ISAKOFF:

Q which carrier could you have
controlied?

A we wouldn't have had to control a
carrier. We could certainly have guaranteed the
350,000 boxes that was in the Maersk lease,

Q How many boxes did you gquarantee?

A I think we guaranteed 600-and-some-cdd
thousand, and eventually gets up to 500,000,

And your terminal is larger than the
Maersk terminaj, correct?
A

Yes.
Q and is there any difference between
the boxes under a port guarantee and -- under the

port guarantee in the Maersk lease and the terminal
guarantee in your lease, so far as you know?
MR. KIERN: Objection. Go ahead.
THE WITNESS: I don't understand the
question. Ask me again.
BY MR. ISAKOFF:
Q Is there any difference in qualifying

M.B. Maher
containers under the Maersk port guarantee and the
terminal guarantee in your lease, so far as you
know?

MR. KIERN: Objection. Go ahead.

THE WITNESS: Well, I assume, and it's
been a Tong time since I've touched down on
this subject, but I assume that the Maersk port
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same treatment.
Q okay. And when you found out that
Maersk was going to be paying $19,000 per acre, per
year, non-escalating, did you specifically ask to

M.B. Maher
obtain those rates?

MR. KIERN: oObjection, asked and
answered. Go ahead.

THE WITNESS: I believe so, yes.

BY MR. ISAKOFF:

Q And who did you ask?

A It would have been Lillian.

Q okay. and did you ask anybody besides
LiTlian?

A No.

Q What reason, if any, did she give you
for the rates that she agreed to with you?

A Her reason was that Maersk provided a
port guarantee, and that thez -- Maersk was going to
make larger investments in their facility than we
were,

Q And do you know whether they made
Targer investments on a larger per acre basis than
you did?

MR. KIERN: oObjection. Go ahead.

THE WITNESS: I don't have -- I don't
really have any proof, but I don't believe they
made anything close to the investments that
Maher made.

M.B. Maher
BY MR. ISAKOFF:

Q okay. and in terms of the port
guarantee, did you direct that there be any effort
made7to find out what the terms of that guarantee
were?

MR. KIERN: Objection. Go ahead.

THE WITNESS: I do not believe that we
knew the terms of the port guarantee prior to
the signing of the lease.

BY MR. ISAKOFF:

Q Is it your belief that no effort was
made to_obtain a copy of the Maersk lease after it
was publicly filed with the Federal Maritime
Commission in August of 20007

MR. KIERN: Objection. Go ahead.
Asked and answered.

THE WITNESS: T don't recall an
effort being made to -- I don't recall tﬁat we
knew it, that it was filed, and if we knew it,
I don't recall any effort being made to obtain
jr.

8Y MR. ISAKOFF:
.0 okay. Wwhy did you accept the lease
that you signed?

M.B. Maher
MR. KIERN: 0bjection, asked and
answered. He's testified about this in the
first deposition --
MR. ISAKOFF: Are you done?
MR. KIERN: -- Peter. I just want to
Page 83
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with the evaluation of you as a credit risk as
compared wilth Maersk, backed by the Maersk, Inc.
guarantee?
MR. KIERN: Objection. Go ahead.
THE WITNESS: I have no idea. I have
no idea what the -- what the difference was.
BY MR. TISAKOFF:
0 If you'll turn to the second page of

M.B. Mzher
the exhibit, under the heading variable Rent, in the
last sentence of item 3 under that says, “"These
volume levels are nearly identical on a per acre
basis to the levels in the Maher lease."
MR, KIERN: Wwhere 1s that again,

please? .
MR. ESAKOFF: uUnder variable Rent,

paragraph 3, last sentence.

BY MR. ISAKCFF:
Q Was that a surprise to you?
MR. KIERN: Objection. Go ahead.
THE WITNESS: I don't recall if it was
a surprise to me or not.
BY MR. ISAKOFF:

Q Okay. Do you have any reason to
believe that Mr. Davis was wrong in his analysis
that the volume Tevels were nearly identical on a
per acre basis?

MR. KIERN: Objection.
THE WITNESS: I have no reascn to
believe he was wrong, no.
BY MR. ISAKOFF:
and if you'll look under paragraph 3
of volume Guarantees, after it recites the numbers,

M.B. Maher
it says, "These guarantee levels are similar on a
qer acre basis to the volume guarantees in the Maher
ease,

Do you have any reason to believe that
Mr. Davis was inaccurate in reaching that
conclusion?

MR. KIERN: ©Objection. Go ahead.

THE WITNESS: I have no reason to

believe he was inaccurate, no.

BY MR. ISAKOFF:

Q Do you know why this analysis was

performed by Mr. Davis at this time, {in August 20017
MR. KIERN: Objection.
THE WITNESS: I think that we had --
at some point I think we were aware of the fact

that the Tlease had been filed, and we got a

copy of it and we did the analysis.
BY MR. ISAKOFF:

Q Is there anything that you have found
out about the Maersk lease and any differences
between the Maersk Tease and yours between
August 1, 2001 and the present?

MR. KIERN: Objection.
THE WITNESS: I'm sorry, I don't

M.B. Maher
understand the question. Please ask it again.
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BY MR. ISAKOFF:

Q Is there anything that you have
Tearned about the Maersk lease or the differences
between the Maersk Tease and the Maher Tease since
August 1, 20017

MR. KIERN: oObjection. Go ahead.
THE WITNESS: I don't believe so, no.
BY MR. ISAKOFF:

Q what reason, if any, did you have for
not seeking counsel in and around August 2001, or at
any time prior to 2007, to evaluate whether or not
you had a viable Shipping Act claim as a consequence
of any differences between the Maher Tease and the
Maersk lease?

MR. KXERN: Objection. Go ahead.

THE WITNESS: X knew that there were
differences in the Maher and Maersk Tlease
before I signed the Maher Tease. And if I had
thought that there was -- that the lease --
that the Maersk Tease was in violation of the

shipping Act, I would have raised it then. I

bhad no reason to think that the Maersk Tease

was in violation of the Shipping act, so why

M.B. Maher

would I go ~- I mean, T just didn't -- it

didn't even ¢ross my mind.

(whereupon, Exhibit bkt. 08-03 - 209
was received and marked for Identification.)
BY MR, ISAKOFF:

Q we've marked as Exhibit 209 a document
Bates stamped 08PA00329438 through 449, which, after
the first page or so, is an exchange of letters
between Maher and The Port Authority in the fall of
2006.

Have I accurately characterized the
documents?

A Yes.

o] Were you aware of Basil Maher's Jetter
to Dennis Lombardi on October 12, 20067

A I vaguely -- I vaguely recall that we
needed -- yes, we needed to -- we were making some
changes in the entity structure and we needed to
either inform The Port Authority or get their
agreement, I'm not sure which. But yes, I'm aware
of 1t.

Q what was the nature of the change in
the structure?

A I think we -~ I think we changed from

M.B. Maher
a Sub $ corporation to an LLC.

Q was there any change in the control of
the entity?

A No.

Q. Do you know how much you sold the port
Elizabeth portion of your business for to RREEF?

MR. KIERN: Objection. Go ahead.
THE WITNESS: About 32 billion.
BY MR, ISAKOFF:

Q aAnd do you know what portion of that
was attributable to Port Elizabeth versus the Prince
Rupert facility?
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. Page 2 Page ¢
13 APPEARANCHS 1 S. Schley
z L 2 * £ *
3 ‘;‘?:q ﬁ%&kﬁﬁm . ESQUIRE 3 SCOTT H. SCHLEY, after having affirmed,
1700 K Street, N.W. 4 was examined and testified as follows:
4 Washiegron, DC 20006-3817 5 £ * ¥
20:.282.5000
5 Ikem@winston.com & THE WITNESS: X won't swear, but I
. Counsel for Claimant 7 will affirm.
7 8 EXAMINATION BY
o TSI s LOSEAU:
BY: CONSUELD KENDALL, ESQUIRE 10 Q  Goodmorning, Mr. Schiey.
9 767 Fifth Avenve 11 A Good moming.
10 ;"f;’sfgf’g‘&g“’ York 10153 12 @ My uameis Holly Loiseau, and my
bollyloisean@weil.cou, 12 colleague, Consuelo Kendall and X represent The Port
11 ansu:]r.fk:nda]] @weilcom 14 Auwthority of New York and New Jersey in the action
yp Cvmsel for Respondent 15 before the Federal Maritime Commission entitled,
13 16 Maher Terminals, LLC versus The Port Authority of
e ﬁ;ﬂﬁ% 17 New York and New Jersey. And it is Docket Number
Legal Video Specialist 18 08-03.
16 19 We are here to take your deposition
1: 20 (oday, and we thank you for your time today in
19 21 appearing for the deposition.
- 22 I want to pass to you what has been
22 23 previously marked as Exhibit 120 in the deposition
gi 24 of Mr. Joseph Curto. And I woold just ask you to
25 28 review it
Page 3 Page 5
1 S. Schley 1 S. Schley
2 THE VIDEOGRAPHER: This is the video 2 MR. KXERN: Do you have a copy hapdy I
3 opcrator speaking, Ryan McMullen, of Merrill V3 could Just quickly see?
4 Legal Solutions, 225 Varick Street, New York, 4 MS. LOISEAU: Sure.
3 New York 10014. Today is Thursday, 5 THE WITNESS: Okay, yes.
6 March 24th, 2011, The time is 9:34 a.m. & BY MS. LOISEAU:
7 We're at the offices of Esscx Equity, 7 Q Have you had a chance (o review
8 70 South Orange Avenue, Livingston, New Jersey, 8 Exhibit 1207
g to take the videotaped deposition of Scott 9 A I have looked at it, yes.
10 Schley, in the matter of Maher Terminals, L1LC 10 Q Have you seen this docament before?
11 versus The Port Authority of New York and 11 A No.
12 New Jersey. This is being heard before the 12 Q Okay. Can you note on the first page
13 Federal Maritirne Commission. 113 that this is a Notice of Deposition and your
14 Will counsel please intToduce ‘14 deposition --
15 themselves for the record. 15 A I'mnot listed on this document.
1l MS. LOISEAU: Holly Loiseau and 16 Q You're not listed on this document.
17 Coensuelo Kendall with Weil Gotshal & Manges, 17 Letme hand you a different Notice of Deposition.
ig for The Port Authority of New York and 18 MS. LOISEAU: 1 wall ask that the
19 New Jemsey. 19 court reporter mark this next exhibit in order,
20 MR. KIERN: Lawrence Kiern with 290 and I believe it will be Exhibit Number 130,
21 Winston & Strawn, LLP, for Maher Tegmirals, LLC | 21 {Whereupon, Exhibit Dkt. 08-03 - 130
22 and for the deponent. 22 was received and marked for Identification.)
23 THE VIDEOGRAPHER: And willthe court {23 BY MS. LOISEAU:
24 teporier, Jamie Moskowitz of Memrill Legal 24 Q Mr. Schley, you've been handed what
25 Solutions, please swear in the witness, 25 has now been marked as Exhibit £30. And could you
2 {Pages 2 to 5)
Merriil Corporation — New York
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Page © Page 8
1 S. Schiey 1 S. Schley
2 iake a moment to review that document and Jet me | 2 A Imet with Mr. Kiern on I believe two
3 know when you've had a chance to review it? 3 occasions.
4 A Ckay. 4 Q And when did you meet with Mr. Xiemn?
5 Q Have you seen this docament before? 5 A Several weeks ago, I don't remember
6 A I believe 1 have. 6 the exact date, and this moming.
7 ¢  Okay. And do you see that it's a 7 Q  Aod several weeks ago, how long did
8 nofice of depositions -- 8  you meet with Mx. Kiern?
9 A Yes. 9 A I want to say two bours, maybe three.
10 Q -- stated oo the first page? 10 Idon't remember exactly.
11 And do you see that your deposition is 11 9] And today, how leng did you meet with
12 noticed for today, March 24th? 12 Mr. Kiemm?
13 A Yes. 13 A About40minutes,
12 Q  OKkay. And are you appearing here 14 Q  And during your preparation wiil
15 ftoday pursuant to this notice of deposition? 15 Mbr. Kiemn, did you review any documents?

i6 A Yes. 16 A The first meeting I did not, the

17 Q And aftached to the notice of 17 meeting today I did.

18 deposition there is a request or there is a request |18 Q Approxirately how many documents did
139 made for documents. 19 you review?

20 Do you have any documents with yon 20 A Three or four. I thiok that was it.

21 today in response to this document request? 21 Q And other than mecting with Mr. Kiern
22 A No, Fdo pot. 22 afew weeks ago and today, have you done anything

oS ]
L]

23 0 Thank you. else to prepare for this deposition?

24 Mr. Schley, are you an attorney? 24 A No.
25 A Yes, I am. 25 Q And bave you reviewed any decumenis
Page 7T: Page 9
1 S. Schley i1 S. Schley
2 Q Are you licensed {o practice in the 2 outside of your discussions with Mr. Kiern?
3 state of New Jersey? 3 A No.
4 A Yes, I am. 4 Q Do you know what this lawsuit, and I'm
3 Q Are you licensed to practice in any 5 referring to the one filed by Maher Terminals, LLC
8 other state? 6 against The Port Authority of New York and
? A Yes, I'm licenscd to practice in 7 New Jersey, is about?
8 Virginia. That's aninactive or -~ I guess it's 8 A Thave general knowledge of what it's
9 inactive. So, if ] wanted to actually practice in 9 about

10 Virginia, I would have (o become active. T'malso |10 Q What's your general knowledge about

11 licensed in Florida and Pennsylvania. 11 ie?

1z Q Thank you. 12 A Thatit's an action under the Shipping

13 And are you familiar with deposition 13 Actby Maber against The Port Authority for

14 procedure? 14 violation of the Shipping Act relating to the lease

L A This is the first time I've ever been : 15 disparity or the amount of rent that Maher is

16 deposed, but I'm generally familiar. 16 paying.

17 Q Have you ever taken a deposition? 17  Q  And just because you haven't been

18 A No. 18 deposed before and you haven't taken a deposition
19 Q And are you currendly represenied by |12 before, I'm just going te go through a couple of the
20 counsel? 20 ground rules and procedure that we'll go through.
21 A Yes, I am. 21 I will ask you questions, and if

22 Q And is Mr. Kiern your counsel? 22 you-- and please allow me to finisk my question
23 A Yes, he is. 23 before you answer, which will mzake it easier for the
24 Q IDid you do anjthing to prepare for 24 court reporler to record what we are saying.

25 this deposition today? 25 If my question -- if you do not

3 {Pages 6 to 9)
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Page 66 Page 68
1 S. Schiey 1 S. Schley
2 again. Thank you. 2 information regarding the port guarantee; is that
3 BY MS. LOISEAU: 3 correct?
4 Q Were you aware that one of the ferms 4 A Yeah The two — the two rationales
5 that Maersk bad agreed to in ifslease wasaport | 5 that she really gave for that were the fact that
& gnarantee? 6 they were putting in substantially more improvements
7 MR. KIERN: Objection. Time? 7 and that they were having the port guarantee,
8 MS. LOISEAU: I'm.somy. Let me 8 Q  And this meeting ocourred in September
9 restate that. 9 of 1999; is that correct?
10 BY MS.LOISEAL: 10 A Comect
11 Q In 2000, prior to Mahex signing its 11 Q And what else did Ms. Borrone say
12 lease — 12 about the port guarantee? Did she give — what else
13 A Yes. 13 did she say about the port puarantee?
14 Q  --was — were you aware that Maersk 14 A Tdoo'trecall that there had been —
15 had agreed to a port gnarantee in its lease? 15 Idon'trecail. AsIunderstood it, and as I

16 A Generally, yes. 16 believe the Maher people understood it, that this
17 Q And how were you aware that there was |17 was going 1o be a requirement, that Maersk bring its
18 aport guarantee agreed to in the Maersk lease? 18 cargo tothe port That was the whole issue, that
19 A Thers was a meeting, a significant 19 they would bring cargo, that they carried o their
20 meeting with The Port Anthority in September of 20 own bottoms, their own ships, to that port.
21 2000 ~ September of 1999, where the senior people | 21 Q And Ms. Borrone told you and ethers at
22 from Maher met with some of the senior people from |22 the meeting this information?
23 The Port Authority about our lcase and the — howit |23 A Yes.
24 stacked up to the Maersk Jease. 24 Q And did Ms. Borrone give any details
25 And, specifically, at that meeting, we 25 regarding the number of containers that were being
Page 67 Page 69
1 3. Schley 1 S. Schley
2 were 101d that our rates were not (he same as the 2 considered for the port guarantee?
3 Maersk lease, but that there were specific rezsons 3 A I don'trecall. Tdon't recall.
¢ for that. 4 Q What was the response from Maher to
5 And the two reasons, as Irecall, they 5 Ms. Borrone's information regarding the differences
6 gave were -- one was the port — that Maersk was | 6 between the Maersk lease and the Maher lease?
7 making significantly greater improvermnents o the 7 A Ithink we were a little skeptical
B facility which would have justified that, and the ll 8 that, in fact, they were going to be as equal as she
9 other reason that they gave was that the port - | 9 wassaying. But that was - that was pretty much
10 that Mzersk was giving a port guarantee, sorncthing 10 ourresponse. I think that we were supposed to get
11 that we could not mive to -- and that because of 11 ap analysis from The Port Authority. I don't recall
12 those xeasons, the -- our rents would not be exactly 12 if we ever got one or not.
13 the same. 13 Q  Did anyene at Maher volunteer that
14 However, it was represented (o us at 14 Maber could satisfy a port guarantee?
15 that meeting that when the leases were taken as a 135 MR. KIERN: Objection. Go ahead.
16 whole over a 30-year term, that the total economic 16 BY MS. LOISEAU:
17 impact of the lease between the Maersk lease and 17 Q  Atthis mecting?
18 Maher were virtvally identical. And I think that i8 MR. KIERN: Objection. Go ahead
13 Lillian said that they were withun pennies. 15 THE WITNESS: Idon't recall that
20 Q  So, is it your representation that 20 Maher was asked if we could or could pot. I
21 Lillian Borrone from The Port Authority was telling | 21 don't think that was ever asked of us at the
22 you this information that you just testified to? 22 meeting.
23 A COh, yes, she was the one that told us. 23 BY MS. LOISEAU:
24 yes. 24 Q But my question was, did anyene from
25 Q  And that information included 25 Maher volunteer that Maher could meet the port

18 (Pages 66 to 69)
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Page 74 Page 76

1 . S. Schiey 1 8. Schley

2 release pretty much that the language had been for 2 finance group had done, Idon't knove. Butnoone

3 P&0. And, quite frankly, that may have been the end | 3 ever, youknow, came to me and said, gee, Scott this

4 of it, except The Port Authority sued us within a 4 isareal issue here; is there anything we can do

5 couple of weeks of the deal closing. And, of 5 aboutit

6 course, when you're sued by someone, one of the 6 You know, it was never brought to my

7  things that you look at is, what are the potential 7 aftention as a lawyer. And I have no idea if other

8 counterclaims or cross-claims that you may haveina | 8 people in the company had done an analysis or pot.

S  Jawsuit 9 MS. LOISEAU: I would like to have the
10 And so, Istarted, you know —~ I 10  courireporter mark the next exhibit in order.

11 actually really staried looking into it — you know, . |11 Actually, T'm sorry, this bas already
12 Idon'tremember the exact date, but those two 12 been —
13 evepts happened within a month, six weeks of each 13 MR, KIERN: Yes, it's been marked
14 other, and that was really what cauged oe to realize | 14 MS. LOISEAU: — marked as Exhibit 9.
15 that there may be an issue. 15 BY MS, LOISEAU:
16 Q And what did you do to try to 16 Q M. Schiey, I bave handed you what's
17 determine whether there was a justification or not [ 17 previously raried as Exhibit 9. It's 2 memorandum
18 for the differential in rent? 18 from M. Davis to R.P. Mosca, dated Angust 1st, 2001,
19 A Well, we were sued, so we hired 19 and it's Bates mumbered MT5220 through 5224.
20 counsel, and it was something that I brought to the 200 A Uhhuh
21 attention of counsel. 21 MR. KIERN: Holly, before you go inte
22 Q And was this the first time that you, 22 the exam, can I just nofe something on the
23 personally, realized that there was a differential [ 23 record from Mr. Mosca's authentication of the
24 in rent between the APM — I'm sorry, the Maersk | 24 exhibit? He testified — Il proffer that he
25 lease angd the Maher lease? 25 testified that the last two pages bear a
Page /5 Page T7

1 8. Schley 1 S. Schley

z A ldon't know if I would say it was the 2 differeat date in the bottom right-hand comer

3 first ime | became aware that there was a 3 and were likely not part of the first thies

4 differential. I think I had been aware, you know, I 4 pages. But that's all.

5 in the past — I mean, we did have the lease L 5 MS. LOISEAL: Understood Thank you.

6 starting from, like, 2004. But, you know, 1t had & BY MS. LOISEAU:

7 always been -- | always went back to the i Q Have you seen this document before?

8 conversations that we had had with Lilian Boone 8 A T don't believe so.

9 back in 2009, where she said -- or 1999, excuse me, S Q And de you recognize the person who
10 where she had indicated that the leases. as a whole, 10 states it's from, M. Davis? Do you know who that
11 were substantially the same, raken as a whole 11 452
12 And, agan, I didn't know what theis 1z A Yes, Michael Davis.

13 actual construction conunitment was, how much they {13 Q And where did Mr. Davis work?
14 had putin, I's actwally a rather coraples, you 14 A He worked for Maher, Hewasa

15 know, calculation, to determine whether or 0ot they 15 subordinate to Randall Mosca,

16 were the same. 16 Q And is that R.P. Mosea who the

17 But { had ne reason to doubt what The "17 memorandum is to?

18 Port Authority had indicated to us back in ‘99 unal 18 A Yes.

19 2007. 19 Q And Mr. Mosca's title was?

20 Q  And during the perjod from 2000, when 20 A 2001, he was the CFQ by then.

25 the Maher lease was signed, to this lime in 2007 .21 Q Okay. And the subject line for this
22 that you just testified about, did Maher conduct any ! 22 memorandum is the Maersk lease; do you see that?
23 analyses of the differences between the Maher 23 A Yes.

24 terminal lease and the Maecrsk lease? 24 Q And it states, in the first line: "We
25 A Not a legal review., Whether the 25 have completed a preliminary review of the

20 {Pages 74 to TH
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R. Mosca

THE VIDEOGRAPHER: Good morning.
We're now on the record. My name is Harris
Teran of Merrill tegal Solutions, 225 varick
Street, New yvork, New York 10014. Today is
march 14th, 2011. The time s currently
9:37 a.m.

we're at the offices of Essex Equity,
70 South Orange Avenue, in Livingston,
New Jersey, to take the videotaped deposition
of Mr. Randy Mosca in the matter of Maher
Terminals, LLC v. The Port Authority of
New York and New Jersey, before the rederal
Maritime Commission, Docket Number 08-03.

will counsel present please identify
themselves for the record.

MR. ISAKOFF: Peter Isakofrf and Alex
Levine of weil Gotshal & Manges, LLP for the
pPort Authority.

MR. KIERN: Lawrence Kiern for winston
& Strawn, LLP for the deponent and Maher
Terminals.

THE VIDEOGRAPHER: Qur court reporter
is Jamie Moskowitz.

Ms. Court Reporter, would you please

. . R. Mosca
swear in the witness.
k- [ 2
] RANDALL P. MOSCA, after having been
first duly sworn, was examined and testified as

follows:

EXAMINATION BY

MR. ISAKOFF:
Q State your full name for the record.
A rRandall P. Mosca.

Q Have you ever testified at a
deposition, other than in the 0701 case befere the
Federal Maritime Commission?

A Yes,

Q on how many occasions?

A Approximately three or four times.

Were any of them connected with Maher

Terminals?

A I believe so, yes.

Q A1l of them or just some?

A Prohably most of them.

Q what type of case have you testified
in, that is unrelated to maher Terminals?

A I just don't recall right now.

R. Mosca
Q Have you ever been a party yourself in
a lawsuit?
A NG .
Page 2
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Q How long ago is it that you testified
unrelated to Maher Terminals? .

A I don't recall if there was one, guite
honestly, prior to Maher Terminals.

Okay. And can you tell me the nature
of the cases that you testified in connection with
Maher Terminals, other than the prior case involving
APM Terminals and The Port Authority?

A . I beTlieve there was one discrimination
case going back many years.

Any others?

A None that comes to mind.

Q All right. well, you are here upder
oath. I'm entitled to your best reccllection in
response to my questions. If you don't understand a
question, please let me know. If you want to take a
break, just Tet us know, and you will, of course, be
able to take one.

Try to do our best not to speak at the
same time so that the court reporter doesn't lose
her mind completely. And you may consult with

R. Mosca
counsel, but if it's -~ a gquestion is pending, that
consultation can only be on matters of privilege.
Do you have any gquestions?

A NO.

Q Are you represented by counsel here
today?

A Yes.

Q who?

A Larry.

Q Now, we're testifying on the premises
of Essex Equity.
what connection, if any, do you have
to Essex Equity?
A I'm currently employed by Essex
Equity.

Q what is your position?

A I'm an independent consultant, working
for Essex Equity.

Q Is that a full-time position?

A NO.

Q wWhat is your deal with Essex Equity?

A I work for them on a per-hourly basis

$n assignments that they deem they need my services
CF.

R. Mosca
qQ Okay. and what's your hourly rate
currently?
A That's really personal information, so

Ihdon't know why that would -- why T would answer
that.

Q well, because I'm putting questions to
you and I'm entitled to your answers, and we have a
protective order in place, and should there be a
need for confidentiality, you and your counsel can
designate that portion of the transcript
confidential, in which case it can't be disclosed.

A I don't feel comfortable answering
that question.
MR. ISAKOFF: Larry, I'm entitled to

Page 3
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within dollars, or whatever she said at the time.

Q Is that something that came up at this
meeting at which you and Mr. bavis and one of the
Mahers was present? .

A No. .

Q Okay. My guestion to you is, what, if
anythin%, do you recall of the meeting at Maher
Terminals in which you, mMr. pDavis and at least one
of the Maher brothers were present?

A we compared the twe leases and looked
at the financial impact of our lease versus the
Maersk lease.

And what, if any, conclusions did you

reach?
A That it was not as we were told at
some time earlier, where the leases were similar.
Q Anything else?
A That our lease was significantly
higher than the Maersk Tease.
Q okay. Do you recall anything else?
A NO.
Q Do you believe that the discussion

. R. Mosca

that you have just referred to took place within a
month of receiving Mr. Davis' memo dated
August 1, 20017

MR. KIERN: Objection. Go ahead.

THE W1TNESS: Probably. In all

Tike1i hood.

BY MR. ISAKOFF:

Q Okay. Wwas there any discussion of
suing The Port authority concerning any differences
between your lease and the APM Terminals Tease?

A NO.

Q Have you ever been present for any
discussion of the subject of suing The Port
Authority on account of any differences between the
Maher lease and the APM Terminals lease?

A No.

Q Do you know when the decision -~ do
you understand that the current lawsuit that you're
testifying in is based upon the assertion that there
is an unlawful difference betwecen the maher lease
and the APM Terminals lease? .

MR, KIERN: Objection. Go ahead.
THE WITNESS: After the sale of Maher

Terminals, there was some discussion about the

R. Mosca
lease differential, but that's all it was, was
discussion. and I wasn't present at anything
beyond that.

BY MR. IXISAKOFF:

Q po you understand that the current
lawsuit in which you're testifying concerns claims
that the alleged differential between the Maher
Jease and the APM Terminals lease is unlawful?

A Somewhat, yes,

Q Okay. Do you know when the decision
to bring this lawsuit was made?

A No, I don't.

Q Do you know whether the Maher brothers

Page 36
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were consulted with respect to --
MR. KIERN: Lower your arms so. the
camera can see you,
THE WITNESS: oOkay.
BY MR. ISAKOFF:
Q bo you know whether the Maher brothers
were part of any decision to bring this lawsuit?
I don't know.
Have you ever discussed this Tawsuit
with anybody?
A Mo. Other than counsel.

R. Mosca
Q Yup.

Can you recall anything else of this
discussion in which you and Mr. Davis and one or
both of the Maher brothers was present, relating to
this august 1, 2001 memorandum, Exhibit 97

MR. KIERN: Object‘lon. Go ahead.

THE WITNESS: Could you be a Tittle

bit more specific on the guestion?
BY MR. ISAKOFF:

Q I'm just trying to find out whether
you have any further recollection of the meeting in

which you were present, Mr. Davis and one or more of

the Maher brothers, concerning this August 1, 2001
memorandum that is eExhibit 97
MR. KIERN: Objection. Go ahead.
THE WITNESS: I believe it was nothing
more than summarizing the two leases and a
comparison, and making sure everyone was aware
of the differential between the two leases.
BY MR. ISAKOFF:
Q Mr. Mosca, are you aware that there is
a provision for a port guarantee in the APM
Terminals lease?

A Yes.
. R. Mosca .
Q. what is your understanding of that
provision?

A we were told by Ms. Barrone that the
reason for the difference between our lease -- one
of the reasons for the difference between our lease
and the ApPMm lease is the fact that Apm had the
ability to guarantee volume via a port commitment.

and do you know what the -- what that
commitment is?

- A Are you asking how much the commitment
is7
Q No .
bo you knew -~ do you have an idea of
how the commitment is structured?
A Not specifically
Q okay. Do you know what the

censequence 1s for any failure to meet that
commitment?

A Not specifica11y. I don't recall at
this time I know it's been a while.

Okay. Does it refresh your
reco]]ect1on for me to suggest to you that APM's
rent goes up if it fails to meet the port guarantee
figures for two consecutive years?

Page 37
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MR. ISAKOFF: oObject to form.
BY MR. KIERN:

Q T&lT us in your own words what they
told vou.

A In discussion with The Port Authority,
it was explained to me that all new leases, starting
with October 1, 2000, would be required to have a
security deposit.

And did The Port Authority express any
explfanation to you about its position insisting upon
a security deposit from Maher going forward?

A Yes.
Q And what did they say? .
A They said because of the size of the

R. Mosca
lease, theK were concerned about the
creditworthiness going forward, and that's why they
have a security deposit in the lease.

Q Now, do you recall testifying earlier
today under questioning from Mr. Isakoff with
respect to negotiations with The Port Authority over
the base rent amount, $39,750, and other financial
terms?

A Yes.

And did that negotiation over $39,750
occur after The pPort Authority told you that the
Maersk terms were off the table? :

A That's correct. ’

MR. ISAKOFF: object to form.

BY MR. KIERN:

Q Telt us what happened.

A we were at a meeting where we
discussed our negotiations and what we were trying
to attain, and Ms. Barrone told us that the Teases,
in their entirety, were similtar, and that they were
pennies or dollars apart.

But the reason why Macersk had a lower
base rental was because they -- there were two
reasons: o©One, they had a larger investment in the

R. Mosca
terminal that they provided, and two, they were able
to generate a port guarantee for volume, which we
were unable to do, and, therefore, the Maersk rates
were off the table for us.

Q Aand after that discussion, did
negotiations begin in earnest with The Port
Authority over what the base rent number would be?

MR. ISAKOFF: Object to form.
THE WITNESS: Yes.
BY MR. KIERN:;

Q and tell us how that negotiation
proceeded?

A we were at somewhat higher than 39,000
an acre, and I believe the last rental number we
received from The Port Authority was -- for the base

rent was 44,750 an acre. And in discussion in-house
with Brian, Brian said he would see what he coulid to
try to drive the lease amount down, and he was able
to reduce it to 39,750, and that was The Port
Authority's final position.
Q Mow, at the time of the Tease
Page 58
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negotiations with The port Authority, did The Port
Authority tell Maher that one of the reasons that
there was a difference in the terms it was providing

R. Mosca L.
Maher as compared to the terms it was providing
Maersk was because of the Port authority's need to

_compete for the Asian market?

A NO .

t] Did The Port Authority tell Maher that
one of the reasons for the differepce between the
terms it extended to Maersk versus Maher was because
The Port Authority needed to address competition
from the Port of LA/Long Beach?

A NO .

Q Did they tell you that one of the
reasons for the differences in the terms extended to
Maersk and Maher was because of the need for the
port to compete wilh the Port of Baltimore?

A NO.

Q Did they tell you that one of the
reasons for the differences in the terms of the
Jeases between Maersk and Maher was because of The
Port Authority's need to compete with the Port of
HaTifax?

A No.

Q Did The pPort Authority tell Maher
during the lease negotiations that one of the
reasons for the difference in the lease terms

R. Mpsca
between Maersk and Maher was because of a
self-enforcing downward cycle of port business?

A I don't know if I understand what that
mgans, but I don't recall any conversation Tike
that.

Did The Port Authority during the
negotiations with Maher explain -- ever explain that
one of the reasons for the differences between the
terms it would extend to Maersk versus Maher was
because the Maher terminal was more valuable than
the APM terminal?

A No.

Q pid The port authority ever state to
Maher during the negotiations over the Tease that
one of the reasons that -- for the differences in
the terms that it provided to Maersk versus maher
was because of the distance between the berths and
the trucks?

A No.

Q Did The Port authority ever tell Maher
during the Tlease negotiations that one of the
reasons for the differences in the lease terms
hetween Maersk and Maher's Tlease is because of the
linear feet of herth-to-acreage ratio?

R. Mosca
A HNo.

Did The Port Authority ever tell Maher
during the lease negotiations that one of the
reasons for the differences between the lease terms
provided to Maersk and Maher was because Maher had
better access to ground transportation?
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VIDEOTAFPED DEPOSITION OF M. BRIAN MAHER
CONDUCTED ON MONDAY, JUNE 9, 2003

3 (Pages 9 to 12)

9 11
1 for the Port Authority of New York and New Jersey. 1  question
2 VIDEQ SPECIALIST: The court reporter today 2 I will try and meke sure that my questions
3 is Debra Whitebead of LAD Reporting. Would the 3 areclear so that there's no confusion. But if you
4 reporter please swear in the witness. 4 don't understand the question, please ask me to
5 M. BRIAN MAHER, having been duly swom, was | 5 clarify it, and [ will seck to do that.
6 examined and testified as follows: 6 The purpose is not to have a question asked |3
7 VIDEO SPECIALIST: Please begin 7 that you don't understand; to the contrary, we want iq i
8  EXAMINATION BY COUNSEL FOR COMPLAINANY 8 make sure that the qnestion is clear and we get your |
9 BY MR.FINK: 9  testimony.
10 Q Mr. Maher, good moming. My name is Marc 10 Do you understand that?
1} Fink, and 1 am here representing APM Terminals in 11 A Yes.
12 comnnection with 2 matter that is pending before the 12 Q Iwill iry and make sure that T don't :
13 Federal Maritime Cominission. And the purpose of tbe 13 interrupt your answers. And if yon would also be soff
14 deposition today is to inquire about your knowledge of 14 kind as to let me finish my questions so that we don* :
15 some of the events and circamstances and facts that 15 speak over each other. That makes it not only more
16 pertain to that particular litigation. 16 difficult for you and I, but, more importantly, it 1
17 Before I get into some questioning of you, 17 makes it more difficult for the court reporter to
18 I've got a munkber of preliminary matters, really, to 18 properly transcribe the testmony. Okay? {
19 go over with you, to make sure we're on the same 19 A Uh-huh. ]
20 wavclength, to make this deposition what it should be. 20 € Also, please try and make sure that your i
21 First question, sir, is, bave you ever had 21 response -- responses are verbal so that it's picked |3
22 your deposition taken before? 22 up by the court reporter as well as — as the
10 12
1 A Yes. 1 videograpber. So the -- you need to answer in the
2 Q Axnd when was that? 2  affirmative or in the negative, rather than nodding ;
3 A Twould say a half a dozen times over the | 3 your bead or -- or some other gesture, Okay? ;
4 course of my career. 4 A Okay. §
5 Q And when was the Jast ime you had a 5 Q Let me — let me slart with what has been H
6 deposition 1aken? é marked with — by the court reporter as Exhibit 162, 2
7 A Ireally don't remember. 7 which your counsel handed to me this moming, which i
8 Q Okay. 8  your current business card,
9 A Tt was some years ago. 9 (Maher Deposition Exhibit 162 marked for
10 Q Allright You probably have & general 10  identification, (o be relained by counsel.)
11 understanding of the process, butletme go overa [ El BY MR, FINK: !
12 couple of things with you. 12 Q@ Let me band you Exhibit 162 and ask you if E
i3 I wilf be asking questions of vou. During 13 you can identify that, please. :
14  my questioning or at the end of my questioniog, an | 14 A Yes. §
15 attorney may rajse an objection, Mr. Kiem or perhaps 15 Q Apd what — what is your occupation today? {
16 Mr. Burke. if they do so, please let the attoruey 16 A T'm--I'm retired from Maher Terminals,
17 state the objection. Typically you will then be asked| 17 and I am, through Essex Equity Management, I am
18 to nonethcless answer the question 18  managing my affairs.
19 If your attorney dirccts you not to answer, 19 Q (Qkay. Congratulations.
20 obviously you can comply with -- with those 20 A Thaok you.
21 instructions. Otherwise, after the objection has been| 21 Q Prior — when did that occur?
22 asserted, please go ahead and -~ and answer the 22 A Well, the — I retired from Maber
— T, i - T L & T T e Y e e o T W T e |
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177 172
] And in the beginning — in the beginning, 1 Q How did you become aware of that?
2 inthe carly — in the mid '90s, that consolidated 2 A, Idon't yemember. I really don’t remember.
3 facility was going to consist of most of the Tripoli 3 Q Do — do you recall anything about the
4 Street, if not all the Tripoli Streef Terminal, and a 4 Maersk Sea-Land proposal to the Port Authority in the
5 portion - and a portion of the Fleet Streef Terminal, | 5 early stages of the negotiations?
6 and the Bay Averue Terminal. And then Hanjin was] 6 A X =I'm not sure what the early stage of
7 going to get a terminal on the western end of the 7 tihe negotiations is.
8 Elizabeth Channel. g We bad — we had — we had negotiations
9 And that all fell apaxt. And we had a 9 ongoing with the Port Authority. We were basically
10 letter of intent in regard to thatin 1997, And that 10 asking for the same terms and conditions a5 — 2s the
11 all fell apart subsequently, I think because of a 11 otber terminals on a competitive, on 2 — on a fair
12 challenge to — well, I don’t know why it fell apart, 12 apd competitive playing field. We were very
13 but it fell apart. 13 interested in what was bappening with the
14 Q What was your understanding -- [ mean, 14 Maersk/Sea-Land negotiations. We were told at the
15 what's your — 15 very beginning that the Maersk/Sea-Land lease terms
16 A I mean,] realize now that there was 16 and our lease terms would be the same, if not —
17 another step in there, when Hanjin was — was going # 17 similar, if not the same. And we received proposals
18 get the Universal Maersk terminal. But, X mean, I 18 from the Port Aunthority, we had discussions with them
19 really -- X can't really remember all the details. 18 about that. k
20 Q 1uppreciate that, But there were a series 20 And then over time, the — somehow the
21 of events that -- and an evolving situation, but at 21 Maersk Sea-Land organization decided (o go out for |}
22 some point do you recall the Sea-Land lease being — 22  bids, which they did. And that changed the whole i
1718 180
1 coming to an end? 1 tenor of discussions in the — in the port. Xt
2 A Yes. 2 brought the issue of Maersk Jeaving or staying - and H
3 Q Okay. And what's your understanding about 3 Idom't remember when it became Maersk as opposed to
4 Sea-Land and Maersk and their relationship, sort of, 4  Maersk Sea-Land, but at some point in time it did —
5 you know — 5 and made it a political issue within the States of New
6 A My understanding was that Maersk bought the] 6 Yeork and New Jersey. And it changed the whole tenor
7 Sea-Land assets. 7 of the — of the negotiations, and it delayed,
3 @ Now, before then, though, did you 8 significantly delayed, the implementation of any new
9 understand that Maersk -- Maersk and Sea-Land were — 9 leases.
10 A Yes. 10 Q Now, so you were aware when the — when
11 Q -~ jomtly negotiating -- 11 Maersk went out for proposals. You knew about that?
12 A Yes. 1z A Yes. 1t was public knowledge.
13 Q -~ with the Port Authonty? 13 Q And it was widely disseminated in the — in
14 A Yes. 14 the media?
15 Q And bow did - you know, what did you think 15 A Yes.
16 about that? 16 Q Especially the industry media.
17 MR. FINK: Objection as to form. 7 A Yes.
18 MR. KIERN: Objection. 18 Q And there was a threat that they would
19 A Imean, I don't know what I thought about 19 leave the port.
20 it. Yt was — it was — it was what was. ] mean, 20 A That's correct.
2] nobody came and asked my Opjl'li(;l'l, so it really didn't | 21 Q Azdyou — you testified earlier that you
22  matter what J thought, but — 22 thought the Port Autherity did the right thing to keep
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Thc r::mvcstmcnt pIan ca]Is for ] s!andard set’ of mprovemﬂntx to bc made to al! the

thost basic Pau:alxty mﬁastmcmre — paving, hghtmg, administration and mmntenamc
buildings, gate. complex,: deeper béribs, otc.” We have, or will have, a St OF"SpeCs”. for
each: ot‘ihcsc However, if the operator is convmced that there if an aitemanvs, fhar :

16 usmg the oapital funds for that alternative- approach. Bist: wc_m:e mwﬂimg to no¥ makq
~the nyestinent. "We bopg that all our tepants will be. af the pott for 25 years, arid more,

) hl:t weiieéd to plau for the future of the port, which 10 us mea:xs ‘a standard set: of ganeno

!mpi'O‘VBments on etch of the {erminal facihtlcs, w}:uch cou.lci bc uscd by anolhz:r opt:tator ;.E
,ncccss«ry Lo . . -

£ Bythe same token, 1L mcans we are mwﬂlmg to invest PA fonds in gold-platmg thc .
tcnnmals The bamcxcmvesnmnt concept is that the B4 wilf Dmde the dcﬁn_tmn of th,e
O termmal elemerits, and is w:nlhng to cantinue to- partially SlleldJZe thet Luve,stmang.requued

to pfovlde these elements. - Beyond that, any specmhzx:d investmént thaf a fepanf feeis:s
ncccssary gr advantagequs mlauvc 1o other terminals, is at Lhe tcnant’s cosL

’ccrmm_alv. -These include, the demolition of buildings neat the - ~water, and.the ) provxslon of 3t

- ac!neves the smrie goals (s.g., Maher’s gew “gatc comple.x”j,, then we arc certamly ogcn ;’:‘ -




ﬂg X
Qnt:m.ung the stafns® quo canid not makmg the investment we smccrcly bc}u:ve the port

‘ngeds;we have. chosen the first course. This Fuy not. be exactly what a termial’ operator ;

WRGS 10 Béar; but rieither we -+ nor our Board — believé that coxitinuing the status quo is-

responsible We bchcvc we understand the ¢1asuc1ty %o an extent, ahd we understand that i
there is alvays some carge which is at the margins, and ;ubjecl to capiu,ra by angther 1 port O )
=) _;ust ‘as biher ports* cargo is subject to capture by us. Many _t'actors arg at pIay in routmg Goeowd

dccxsxons, not _]U.St the rates wmch the PA ch.a:gcs

. of us can pICdlCt the ﬁmm:, but we know that i we want to be’ :ea.dy for lf we have to . : s
_;.takc s5010é bold stcps . ) . ; T
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e seting wai held ot 8:00°t the PASS Gffice 1n the WIC; Proseiy
Bortone, Bd Harrison, Bob Evais, Rudy: Isréal & CheryT Vi
Brian Mah Mo

‘Lani Sonfiguraticn.
nust mutually agtes upon the schedule

‘Borrong indicated R TINEEI

eiferated {héy have-specifics- .. .- ©

, however, she't

- tiine requirements; especially:with regard o ExpréssRail =

. *Change of Control: Barront indicdted that fhey have come up-with soe reyision
#7, - langhage after reteivirig fnput frora Ron Shiftor. Due to Ron-Shifton’s absence he” 1+
. 7, has pot had an opportinity to feview the propasal and as soon as he can. do'so it ©
- will be gent to us-for our consideration. S P Pl S

: " ~Contractrates. Borrone indicated that our memoranduni said that we would accept ~ .7 L. T
T % .. Lthé rates assuming they. were the same as those agreed to' with Méers}c:She e
" i indicated fhe rates were not the saime but that our total Jease tost and the least cost. .
.+ to Maersk will Be approximately the samé,,pgssibly within penties-and no mors. - .
%5 Haita fow dollérs 6n & volump basis. She indicates that they Have looked. at both
" “rental rates, as well’ ds infvestment requiremerits. ‘Aceording. to Borrone; Maersk -
* has to’put up approximately two and ons-half tires opr reguired investment-on - -

. punenTeaschile mem re .23 g 999
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their facilities. When we asked what they were going to do, they indicated they
were going to basically redo the entire facility.

Brian indicated that if that was the case and we would have parity with Maersk
that would be okay, but it would be hard for us to see how this would work.

Variable Rates. Borrone indicated that what they have proposed for us is the seme
as Maersk. The third tier was not included, however, they are willing to look at
this as a possible addition to our lease. Borrone indicated that it is important for
the Port to obfain a certain refurn from our lease so they would have sufficient
funds to invest in new facilities including land creation. Brian indicated that to get
to the desired 3,500 container per acre density they will need substantial
investment from the tenants. Purthermore, Brian indicated that if the tenants were
able to achieve this density this would reduce the need for the new facility and
fandfill.

Non-containerized cargo. Borrone indicated that it is the fiom position of the PA
with regard to Maersk and Maher that their facilities are to be container terminals.
She also indicated there should be separate financial arrangements for non-
containerized cargo. :

Basil indicated there are primarily two types of non-containerized cargo of interest
to us. The first is heavy lift ro-ro cargo off of containerships which we see as
incidental to the container volume on those ships. ACL and the like have ships
which handle both containers and ro-ro and you have to do the ro-ro if the ship is
to call at the termainal. The second type of non-containerized cargo is antomobiles.
Basil indicated our cost just for the land to use for the automobiles is
approximately $1M a year just in rent. He indicated that automobiles were
marginally profitable for us and if there were additional wharfage charges we may
choose not to do cars. He indicated that his comments with regard to the
automobiles was not intended to be a threat and that we would be more than happy
to do automobiles but it must be economically feasible for us to do so.

Borrone indicated that the primary issue with regard to non-containerized cargo
was control over what the terminals were used for. The rent to be paid was a
secondary issue. She indicated they would look into accommeodating our heavy
lift ro-ro cargo and requested information with regard to the. amount of cargo
under question.

Pu/nax baseltile moma m $-27 mip 49w 2
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Construction funding, Borrone indicated that the lease is up in the year 2000

The PA, however, wants to be pragmatic about this and recognize
its prior policy of lease renewal. She indicated that the approach they would like
to present would be as a credit for what we give up at Tripoli Street. The value
assipned to these improvements by the PA is similar to the value assigned to them
by Maher.

Because Bay Avenue is a facility that has not bad significant prior investment the
PA recopnizes some adiusiment must be made. FES oI

Mabher has indicated a total investment of $169M is necessary. Lillian indicated
that the PA is willing to provide $46M. The PA would agree to reduce Maher’s
required capital improvement to $123M. The PA would not be in a position to
offer additional capital without reimbursement.

Brian indicated that while the PA would be reducing our required nvestment, that
this does not eliminate the fact that we believe it all must be done so it really
doesn’t impact our bottom line.

Brian indicated that we are not especially interested in the numbers themselves.
He indicated that an increase of $1M here or a decrease in some other part of the
lease of $1M does not mean that we could put that money in our pocket. What we
are concemned about is our costs vs. Maersk and we do not see how they are the
same.

Borrone indicated that Maersk, in addition to pufting in more investment, had two
guarantees. A container volume guarantee, as well as a cargo volume guarantee.
This second guarantee was required because they are an anchor tenant steamship
line.

Borrone indicated they would work with ws as to the timing of our capital
investments and also indicated that the cranes are still in the $123M guarantee.

Container volume guarantec. Borrone is willing to do an adjustment and agrees to
maintain the 775K minimum and to eliminate the 900K minimum. In
consideration, however, Maher would have an obligation (o aitempt to achieve

panew bease/Be mema 16 923 Wg 59 Yu 3
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S00K. volume Jevel and if it was not obtained for three consecufive years after
2015, the PA would have the option to take back part or all of the terminal.

Brian and Borrone agreed that this would only come into effect if others in the
Port were achieving the 990K volume level on a pro rata per acre basis.

Environmental, Maintenance, Dredging Adjustment. The language with regard to
these three iterus was sent to Maher on 9/22 and was not discussed in any detail at
the meeting. There was limited discussion with regard to the dredging adjustment
requirement. :

Borrone pointed out the Jangnage that was in the draft maintenance provision put
art $30 per cubic yard limit on the amouat the PA would haye to spend. According
‘to Lillian, the same language is in the Maersk agreement and Maersk has not
indicated any problem with the provision. Lillian indicated that the issue to
Maersk was the channel depth and their option to terminate if channel depths were
not reached.

Brian asked about channel depth maintenance. According to Borrone, channel
depth maintenance is currently a federal obligation and the PA does not have to

contribute

Financing. Cheryl Yetka indicated they would have to get back to us with regard
to the interest rate and she will be meeting with Randy to discuss this in more
detail after she has additional review in-house.

As 1o the security deposil, they indicated it would be one-month basic rent just on

" the new facility, not the Fleet Street portion. Basil asked if a surety bond would be
okay and Cheryl indicated she would have to check and get back to us. Lillian
indicated that this one-month requirement was going to be required basically
throughout the Port. She also indicated that Maersk has given the PA “parental”
guarantees and in discussion, it appears that Maersk has provided their corporate
financial statcments for the PA to review.

PA Overhead. It was indicated that the PA would agree that the 5% proposed
amount would be reduced to 4%, In addition, they could go lower (but apparently
not to below 3%) depending upon the investment level the engineering firms
utilized and the construction firms utilized. It was agreed that Rudy Israel and
Roger Nortillo would meet to review this issue so that we could do what would be
necessary to get a lower overhead charge.
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Rental spike. Borrone agreed to smooth out the rental spikes where they occurred
and Randy and Cheryl Yetka were to discuss this fortber.

Rental definitions. With respect to the non-containerized cargo, this had been
discussed ecarlier. With regard to invoicing, generally they thought the language
was acceptable but Cheryl will get back to Randy and they will go through the
definitions in more detail.

Variable Rent on EP-148. Borrone indicated the PA does not agree with our
interpretation. Borrone indicated that while the lease says what we say it says,
they see this new lease as the successor to EP-78 and believe that the variable rent
at Fleet Street should be continned

Brian indicated that we are not frying to nitpick. We are concerned about the
difference between what Maersk will have to pay and what we will have tfo pay.
Brian indicated he sees this as a major gap and is a major issue. There was some-
discussion as to whether Maersk’s improvementis would include structures to
handle containers. The PA. indicated, however, that while it would include cranes
that it did not include structures to handle containers.

Boirone said that they have made an attempt to address the cost to us and to
Maersk fairly and again reiterated that, over thirty years the difference between
our costs and their costs were almost the same.

Brian indicated again thal we believe there is a major difference and that there was
a $300M difference over the term of the lease. He indicated, however, at thas
point there were really three economic issues: 1) the $20M construction funding to
Bay Avenue, which he indicated was like “a cup of coffee” to the PA; 2) the $8M
variable rent in EP-148; and the issue dealing with non-containerized cargo.

In discussions, it was agreed that we would give them our analysis as to why
Maersk’s cost is less and they will then review it and give us comments as to why
our analysis is incorrect. This was agreed because they could not give us their
apalysis of Maersk’s terms directly.

cc: M. Brian Maher
Basil Maher
Dr. Roger E. Nortillo
Joseph Curto
Randall P. Mosca
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BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. §8-03

MAHER TERMINALS, LLC
COMPLAINANT
v.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY’S OBJECTIONS AND
RESPONSES TO COMPLAINANT'S THIRD SET OF INTERROGATORIES

Pursuant to §§ 502.201 and 502.205 of the Federal Mantime Commission Rules
of Practice and Procedure, The Port Authority of New York and New Jersey (the “PANYNJ” or
“Port Authority”™) hereby responds and objects to Complainant’s Third Set of Interrogatories

Propounded on the Port Authority, as follows:

GENERAL OBJECTIONS

L The Port Authority objects to each and every one of the definibions,
instructions, and interrogatories to the extent that they attempt to impose obligations that exceed
the scope of permissible discovery under the Federal Maritime Commission Rules of Practice
and Procedure and/or, where applicable, the Federal Rules of Civil Procedure.

2. The Port Authority objects to each and every one of the interrogatories to

the extent that they seek information protected by the attorney-client privilege, the work product

doctrine, or any other applicable privilege or immunity. In the event any privileged or otherwise



protected information is disclosed by the Port Authority, its disclosure is inadvertent and does
not constitute waiver of any privilege or other immunity.

| 3. The Port Authority objects to each and every one qf the interrogatories to
the extent that they seek informe-ation that is not relevant to any claim or defense in this action and
not reasonably calculated to lead to the discovery of admissible cvicicnce.

4. The Port Autherity objects to each and every one of the interrogatories to
the extent that they are oppressive, overbroad, and unduly burdensome.

| 5. The Port Authority objects to each and every one of the interrogatories to
the extent that they are vague and ambiguous.

6. The Port Authority objects to each and every one of the interrogatories to
the extent that they seek information not within the Port Authority’s possession, custody, or
control,

7. The Port Authority objects to each and every one of the interrogatories to
the extent that they seek mformation beyond the scope of the Port Authority’s knowledge.

8. The Port Authority objects to each and every one of the interrogatories to
the extent that they call for legal conclusions or speculation.

. ‘The Port Authority objects to each and every one of the interrogatories to
the extent that they seck documents or information concerning e.ver%ts occuring after June 11,
2008, the date on which the Complaint was served in this action. In responding to the
interrogatories, the Port Authority will construe the interrogatories as not calling for production
of such documents or materials.

10.  The Port Authority objects to each and every one of the interrogatories to

the extent that they are duplicative of other discovery requests by Maher.




RESERVATION OF RIGHTS

The Port Authority expressly reserves the right 1o supplement, clarify, revise, or
correct the responses herein at any time. The Port Authority reserves the right tol assert
additiona} general and/or specific objections atising from matters discovered in the course of this
litigation. By making the following responses, the Port Authority does not waive, and hereby
expressly reserves, its right to object to the admissibility of such responses into evidence at the
trial of this action, or any ¢ther proccedings, on any and all grounds, including, but not limited
to, competency, relevancy, materiality, privilege or for any other purpose. Furthermore, the Port
Authority makes the responses herein without in any manner implying or admitting that it
considers the interrogatories, or the responses thereto, to be relevant or material to the subject
matter of this action. Subject to and without waiving the foregoing, the Port Authority responds

as follows:



SPECIFIC OBJECTIONS AND RESPONSES TO
MAHER’S THIRD SET OF INTERROGA TORIES

I Describe in detail and explain how "The loss of Maersk/Sea Land would have threatened
the viability of the port" as stated in PANYNY's response to Interrogatory 1 of Maher's

First Interrogatories,

A.LJ. Gutirridge’s Memorandum of and Order on Motions to Compel Responses to
Discovery dated June 4, 2008 (“June 4th Order”) governing discovery in case No. 07-01 requires
a party to provide the “‘principal or material facts’ which suppert an allegation or defense.” The
Port Authority has already provided the “principal and material facts” in its response to
Interrogatory No. 1 of Maher’s First Interrogatories, and objects to this interrogatory on the
grounds that jt seeks information beyond the scope of the Tune 4th Order. In addition, discovery
is cumulative and the requested information can be obtained in a more efficient manner through
other methods of discovery, such as documents produced by the Port Authority and depositions
of relevant witnesses. Subject to and without waiving, but rather expressly preserving, the
foregoing objections and its Genera) Objections, the Port Authority responds that during the time
period, the Port was losing business to its competitors in the cargo teade. The Port was saddled
by idle labor costs and needed to devise a way to compete for Far East business. Maersk/Sea
Land was, and still is, a major industry leader, and the Port Authority was concerned that if

Maersk/Sea Land left the Port others would soon follow. This would drive up container costs

and contribute to the downward spiral of the Port.




2. Define the tenm “viability” as PANYNIJ used it in the interrogatory response “The
loss of Maersk/Sea Land would have threatened the viability of the port.”

A.LJ. Guthridge’s Memorandum of and Order on Motions to Compel Responses to
Discovery dated June 4, 2008 (“June 4th Order”) governing discovery in case No, 07-01 requires '
a party to provide the “‘principal or material facts” which support an alfegation or defense.” The
Port Authority has already provided the “principal and material facts” in its response to
Interrogatory No. | of Maher’s First Interrogatories, and objects to this interrogatory on the
grounds that it seeks information beyond the scope of the June 4th Order. In addition, discovery
is cumulative and the requested information can be obtained in a more efficient manner through
other methods of discovery, such as documents produced by the Port Authority and depositions
of relevant witnesses. The Port Authority respectfully refers the Complainant to its response to

Interrogatory No. 1 for the “principal and material facts™ responsive to this request.



3. Describe in detail and explain why “The Port Guarantee was ... [a] term that neither
Maber nor any other port tenant could provide” as stated in PANYNJ's response to
Interrogatory 1 of Maher's First Interrogatories.

A L.J. Guthridge's Memorandum of and Order on Motions to Compel Responses to
Discovery dated June 4, 2008 (“June 4th Order”} governing discovery in case No. 07-01 requires
a party to provide the ““principal or material fact:s,’ which support an allegation or defense.” The
Port Authority has already provided the “principal and material facts™ in its response to
Interrogatory No. 1 of Maher’s First Interrogatories, and objects to this interrogatory on the
grounds that it seeks information beyond the scope of the June 4th Order. In addition, discovery
is cumulative and the requested information can be obtained in a more efficient manner through
other methods of discovery, such as documents produced by the Port Authority and depositions
of relevant witnesses. Subject to and without waiving, but rather expressly preserving, the
foregoing objections and its General Objections, the Port Authority responds that the Port

Guarantee only applies to companies who are cartiers or have a significant ownership interest in

one.



5. Identify and describe in detail if, and if so when and how, PANYNJ offered Maher the
option to provide a Port Guarantee.

Subject to and without waiving, but rather expressly preserving, its General Objections,
the Port Authority responds that it did not offer Maher the option to provide a Port Guarantee

because it was not a carrier and did not have a significant ownership interest in a carrier,
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L 11
1 PROCEEDINGS 1 A Yes.
2 VIDEO SPECIALIST: Here begins Videotape 2 Q Okay. How many times have you been deposed
3 Number 1 in the deposition of Marc Oppenheimerinthe | 3  before?
4 matter of APM Terminals North America, Incosporated, 4 A Four or five,
5 Complainant, versus Port Authority of New York/New 5 Q Okay. So you're familiar with the
6 Jersey, Respondent, Counter-Complainant, and 6 procedure.
7 Third-Party Complainant, versus Maher Terminals, LLC, | 7 A It was a long time ago, but yes.
8 Third-Party Respondent and Counter-Complainant, in the | & Q Okay. Good.
9  Federal Maritime Commission, Docket Number 07-C1. 9 You undersiand that you're testifying today
10 Today's date is May 20, 2008. The time on 10 under cath just as if you were in a court of law?
11 the video monitor is 9:41 a.m. The video operator 11 A Yes.
12 today is David Lane, This video deposition is taking 12 Q I'm going te ask you some questions about
13 place at Winston & Strawn, One Riverview -- One 13 this matter which is in litigation before the Federal
14 Riverfront Plaza, Newark, New Jersey. 14 Maritime Commission, If you do not understand my
15 Counsel, please identify yourselves and 15 question, please tell me, and ask me to rephrase the
16 state whom you represent. - 16 question, and I will do that,
17 MER. KIERN: Lawrence L. Kiem for Maher 17 Do you understand (hat?
18 Terminals, and I am accompanied by Gerald Momissey. |18 A Yes.
19 MR. FINK: Marc Fink of the firm of Sher & 19 Q If you don't have any knowledge about a
20 Blackwell, representing APM Terminals. 20 question, please tell me that you don't have any
21 MR. BURKE: And Donald Burke, B-U-R-K-E, |21 knowledge, and then we can move on to something ¢lse.
22 for the Port Authority of New York and New Jersey. 22 Do you understand that?
10 12
1 YIDEQ SPECIALIST: The cour reporter today 1 A Yes.
2 is Debbie Whitehead of LAD Reporting. Would the 2 QI YOU answer 4 quesu'on, I'm going to take
3 reporter please swear in the witness. 3 that to mean that you've heard the question, you've
4 MARC E OPPENHEIMER, 4 understood it, and you've answered it truthfully.
5 having been duly swom, was examined and 5 Do vou understand that?
6 testified as follows: 6 A YE'S.
7 VIDEO SPECIALIST: Please begin. 7 Q I during the testimony or the course of
§ MR. KIERN: Tuank you. 8 the deposition taday you realize that you've made a
9 EXAMINATION BY COUNSEL FOR THIRD-PARTY RESPONDENT | 9 mistake in your testimony and you want to change your
10 AND COUNTER-COMPLAINANT 10 testimony, just bring that to my attention, and you'll
11 BY MR. KIERN: 11 have an opportunity to change it on the record.
12 Q Good moming, Mr. Cppenhzimer, My name s 12 Do you understand that?
13 Lawrcerce Kiern, I'm with the taw firm of Winston & 13 A Ves,
14 Swrawn, and I represent Maher Terminals in this 14 Q Okay. I'm going to ask you to kwp your
15 proceedmg before the Federal Mantume Commission. My 15 voice up and answer all guestions orally, with words.
16  colleague Gerald Momissey is here with me this 16 A Even with the videotape?
17 mormng We're going to ask you some guestions that 17 Q It's -- it's confusing for the record
18 relate to this proceeding. 18 sometimes if a witness simply shakes his head or says,
19 Do you understand that? 19 uh-huh or unh-unh.
20 A Yes 20 Do you understand that?
2% Q Have you ever been deposed before, 21 A Yes.
22 Mr. Oppenheimer? 22 Q It's better to say yes or no so the record
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. 49 51
"1 thatit's clear what you're referring to. 1 And Section 42 continues on Pages 87 and 88
2 A A-X-T-I-E-S-E-L-S-K-A-B-E-T. 2 and the top portion of 89; is that camect?
3 Q And then following that first word, there 3 A Yes.
4  are a few other Danish words? 4 Q Okay. And is that the port guaranty which
5 A Up to Svendborg, that's the first company. 5 was negotiated between the Port Anthority of New York
6 Q Okay. 6 and New Jersey and APM Terminals as part of this
7 A And then -- 7 agreement?
8 Q And then there's another company — g A It was pegotiated between Maersk, Inc.
9 A Right. 9 €} It was negotiated -
10 Q - that starts with 1¢ A 'Well, Maersk Container Service Company, 1
11 D-A-M-P-S-K-I-B-S-S-E-L-S-K-A-B-E-T; is that right?| 11 mean.
12 A Yes, 12 Q Greal Macrsk Container Seyvice Company,
13 Q So itidentifies, in Paragraph 46 (a)}(2), 13 which is now APM Terminals?
14 two Danish entities; is that correct? 14 A Right
15 A Yes, 15 Q Allright. Good.
16 Q Andif ] understand your tcstimony correct, 16 And how does APM Terminals satisfy the port
17 those two Danish entities are part of the A.P. Moller 17 guaranty today?
18 Group; is that right? 18 A You -- you've got to step back and —
19 MR. FINK: If you know. 19 Maersk Container Service Company was a company within
20 A TIdon't really know how the legal aspect of |20 the Maersk, Inc., group.
21 thisis, 21 Q Uh-huh.
22 Q Okay. De you know what those entities are? 22 A So Maersk, Inc., was the agent for the ship
50 52
1 A These were the legal names that we wereto} 1  owner.
2 usein contracts, that -- that's the extent. 2 Q Okay. Go ahead. I'm sorry, [ don't
3 Q And who told you that? 3 understand. Please explain it.
4 A That come from our corporate office in 4 A Well, the port guaranty is for cargo for
5 Copenhagen, 5 Maersk -- that Maersk, Inc., represents.
6 Q Okay. When you say your "corporate office | 6 Q Okay. So how does APM Terminals ensure
7 in Copenhagen" -- 7 that1t satisfies the requirernent in Section 42 with
8 A When -- back in 19 -- in the Year 1599, 8 respect to a port guaranty?
9  2000. 9 A APM Terminals, how de they ...
10 Q Okay. 10 They have the liability for the guaranties.
il A That was when. 11 Buthow they insure it, they do not have control of
12 Q Allright. When you say your "corporate 12 the cargo.
13 office in Copenhagen,” what -- whal corporate office | 13 Q Okay. So how — how do they make sure that
14 are we talking about? 14 Maersk, the ocean carrier, provides the requisite
15 A The Maersk Line group. 15 number of containers per year that is provided for in
16 @ Maersk Line group? 16 1this port guaranty?
17 A Uh-huh. 17 A Idon't think there is.
18 Q Okay. Now, the agrcement provides a port 18 @Q Okay. Sois there a contract?
19 guaranty, Do you recall that? 19 A Isthere a contract with volume commitment
20 A 1recall there's a port gnaranty. 20 from..
2] @ Right. So let me just call your attention 21 No.
22 to Section 42. And that's on Page 86. 22 Q Okay.
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53 55
1 A Excuse me. There's a confract, but there's 1 Let me just call your attention to Exhibit
2 not a contract for the volume commitment. 2  Number 2, Page 98.
3 Q From -- when you say there's a contract - 3 A 987
4 A Maersk, Inc. For Maersk, knc. 4 Q Yes, Page 98, Section 46 again.
5 Q To —1I just want to get it clear on the 5 You may recall we were - I was asking you
& record. 6 some questions about those Danish entities. And
7 A To what? 7 did - are there shorthand references to those Danish
8 Q You said -- I'm reading what the court 8 entities that may be more commonly known?
S reporter transcribed. There's a contract, but there's 9 A We -- except in coniracts, we rarely refer
10 not a contract for the volume commitment. 10 toit. Werefer to A.P. Moller Group or the entity
11 I don't understand that answer. Could you 11 Maersk Line, APM Terminals,
12 cxplain it? 12 Q Okay.
13 A ‘We don't — in the contract there's not a I3 A I want to say that I'm not an expert on the
14 contract -- there's not a volume commitment on behalf [ 14  corporate structure --
15 of the carrier. 15 Q Yunderstand.
16 Q Okay. So what is the contract that you 16 A --and the name -- the exact corporaté
17 have -- 17 names that are used, So --
18 A For-- 18 Q lunderstand.
19 Q That APM has with the carrier, what is that 19 A - you're asking me a lot of technical
20 contract? 20 questions on the -- on the -- what these names exactly
21 A For terminal services. 21 and what the legal entity is, and it's -- it's more
22 Q Itis aterminal services agreement? 22 complicated than I know.
54 56
1 A Yes. 1 Q Okay. Butis the first entity that stasts
2 Q@ Okay. Now, under the port guaranty, if 2 withthe word A-K-T-I-E-5-E-L-S-K —
3 Maersk, the ocean carrier, brings a container to the 3 A That's -- |
4 APM terminal, does that container count towards 4 3 -- 5-K-A-B-E-T, is the shorthand reference
5 satisfaction of the port guaranty? 5 forthat Svenberg, §-V~E-N-B-O-R-G?
6 A Yes, 6 A Yes.
7 Q Okay. 7 Q And for the second entity -
8 MR. KIERN: We've been going just about an | 8 A Well, I don't know if it worldwide is known
9 hour. Isuggest we take a five-minute break. 9 asSvenborg; that's how I refer to it, as Svenborg.
10 MR, FINK: Fine. 10 Q Okay.
11 MR. KIERN: Okay. 11 A That's correct.
12 VIDEQO SPECIALIST: We're going off the 12 Q And the second entity which starts with
13 record. The timeis 10:27 am. 13 D-A-M-P-§-K-I-B-5-S-B-L-5-K-A-B-E-T, is that entity --
14 (Short recess.) 14 shorthand for that entity, 19127
15 VIDEQ SPECIALIST: We're back on the 15 A That's -- yes, 1912 would be -- is the
16 record. The time is 10:46 a.m. 16  easiest way for an American to be able to prenounce
17 MR. KIERN: Thank vou very much. 17 it
18 BY MR. KIERN: 18 Q Very good. Okay. Great. Thanks.
19 Q M. Oppenheimer, we're back on the record. | 19 Now, let's go back to 1997. And if you
20 You understand you remain under cath? 20 want to put that exhibit back together, [ den't think
21 A Yes, 2] I'mgoing toask you questions about that right now
22 Q Okay. Good. 22 As I recall your earlier testimeny, you
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BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. 08-03

MAHER TERMINALS, LLC
COMFPLAINANT
v,
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

THE PORT AUTHORITY OF NEW YORK
AND NEVW JERSEY’S RESPONDING STATEMENT
TO THE NEW FACTS CONTAINED IN MAHER TERMINALS
LLC’S RESPONDING STATEMENT AND IN FURTHER
SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

Respondent, the Port Authority of New York and New Jersey (the “Port
Authority”), respectfully submits this Responding Statement to the New Facts Contained
in Maher Terminals LLC’s Responding Statement to the Port Authority’s Statement of
Matcrial Facts as to Which There is No Genuine Dispute (“Maher’s Responding
Statement”) in support of the Port Authority’s Motion for Summary Judgment. Asa
preliminary matter, Maher’s Responding Statement fails to comply with Your Honor’s
instructions set out in the Order To Supplement Record On PANYNUJ's Motion For Partial
Summary Judgment (“Order to Supplement™), which required Maher to either (1) admit
the Port Authority’s facts or dispute the Port Authority’s facts by providing a responding

citation or (2) state its own facts “in separately numbered paragraphs together with
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citations to the motion record and must be limited as nearly as practicable to a single
factual proposition.” Order To Supplement at 3. Maher frequently ignores this
instruction by (1) admitting the facts proffered by the Port Authority and then responding
with legal contentions and factual assertions that go beyond and are irrelevant to the
factual assertion to which Maher purports to respond, often by providing an
amalgamation of facts and arguments in extended responses to the Port Authority’s
assertions of undisputed fact; and/or (2) failing to support its contentions with citations
limited to the “motion record” as required by the Order To Supplement at 3. Instead,
Maher cites to and appends over eighty pages of exhibits from outside the motion record.
Maher’s Response did not set forth any material facts as to which it believes there exists
a genuine dispute “in scparately numbered paragraphs together with citations to the
motion record and . . . limited as nearly as practicable to a single factual proposition.”
Order at 3.

In any event, where Maher does purport to cite new facts, the Port Authority will
respond by admitting or disputing such facts (or their materiality) and providing
corresponding citations. Because Maher largely attempts to support its denials with legal
contentions that are embedded throughout its Responding Statement, the Port Authority
will respond to these contentions in the brief preliminary statement below.

PRELIMINARY STATEMENT

In its Responding Statement, Maher clearly concedes facts sufficient to establish,
on the undisputed record, that more than three years prior to the filing of the Complaint,

Maher had actual knowledge of the differences between the terms of the Maersk and

XADOCUMENTS AND SETTINGS\LEVINEALYMY DOCUMENTS\PA'™S RESPONDING STATEMENT.DOC 2




Mabher leases and was therefore on inquiry notice that it had a potential claim based upon
an “undue or unreasonable preference.” For example, Maher concedes, among other
things, that the lease differentials that were known to it at the time of its lease signing in
October 2000 were “considerable” (Maher’s Responding Statement § 14), and also that it
is apparent from “the plain language of the leases themselves [that] the lease terms of the

two leases are manifestly different to Maher’s prejudice and APM’s preference” (id. at

1.

Rather than disputing any of the salient facts set forth in the Port Authority’s
Statement, Maher’s Responding Statement repeatedly advances the erroneous legal
position that such admissions are not fatal since Maher neglected to conduct a legal
analysis or consult with an attorney about the lease differentials until 2007, and also
because it did not have “conclusive evidence” that the preferences were “undue” until
various supposed discoveries were made in 2007-2008.! But Maher’s arguments are of
no consequence under the goveming legal standard applied by the FMC (and courts
throughout the country, including the Supreme Court) for applying the statute of
limitations’ discovery rule, which is that the statute of limitations begins to run when “a
party knew or with reasonable diligence should have known that it had a claim.” Inlet
Fish Producers, Inc. v. Sea-Land Serv., Inc.,29 SR.R. 306, 311 (FMC 2001) (emphasis

addeqd); see also W. Overseas Trade & Dev. Corp. v. Asia N. Am. Eastbound Rate

! See, e. g, Maher Responding Statement at 15-17 (asserting that Maher learned of facts
sufficient to justify its failure to raise this claim within three years of the Maher lease
signing, because in 2007 Port Authority counsel asked for a general release, a Port
Authority employee, Dennis Lombardji, allegedly called the Maersk lease a “bad deal”
and because in 2008 Maher leamed that APMT allegedly does not control carrier cargo)
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Agreement, 26 S.R.R. 651, 660 (ALY 1992). There is no requirement either that a party
have had conclusive evidence of a claim before the statute of limitations could begin to
run, see Gonzalez v, United States, 284 F.3d 281, 288 (Ist Cir. 2002) (in tort action, court
held that under the discovery rule a “claim accrues when the plaintiff discovers, or in the
exercise of reasonable diligence should have discovered, the factual basis for the cause of
action”), or that a party have done a legal analysis or consulted an attorney and have
knowledge of a legal wrong. See Lee v. United States, 809 F.2d 1406, 1410 (9th Cir.
1987) (“Statutes of limitation . . . are ‘triggered by [claimants’] knowledge of the
transaction that constituted the alleged violation, not by their knowledge of the law.”)
(citations omitted) (alteration in original); United ‘;'rares v. Kubrick, 444 U.S. 111, 122-
123 (1979) (in a tort action, court held that the accrual of a claim does not “await
awareness by the plaintiff that his injury was negligently inflicted”); Oshiver v. Levin,
Fishbein, Sedran & Berman, 38 F.3d 1380, 1386 (34 Cir.1994) (“a claim accrues in a
federal cause of action upon awareness of actual injury, not upon awareness that this
injury constitutes a legal wrong.”); Thelen v. Marc's Big Boy Corp., 64 F.3d 264, 267
(7th Cir.1995) (“A plaintiff's action accrues when he discovers that he has been injured,

not when he determines that the injury was unlawful”).
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PORT AUTHORITY’S RESPONDING STATEMENT OF FACTS?

PANYNJ Statement 9§ 5:

Maher’s Complaint alleges that the Maersk Lease violated the Shipping Act by
“granting and continuing to grant to APMT unduly and unreasonably more favorable
lease terms than provided to Maher in EP-249, including but not limited to the basic
annual rental rate per acre, investment requirements, throughput requirements, a first
point of rest requirement for automobiles, and the security deposit requirement.”
Maher’s Complaint at §IV.B-(at page 3), June 3, 2008, attached as Exhibit C to Levine
Decl.

Maher Response 9 5:

Maher admits that its Complaint in Docket 08-03 includes the quoted language from
Section IV of paragraph B, but denies Maher's Complaint alleges that the Maersk lease
violated the Shipping Act. Maher's Complaint alleges that PANYNJ violated and
continues to violate the Shipping Act. See Maher's Complaint ar § IV.A. (Jupe 3, 2008),
Exhibit C to Levine Decl.:

Maher seeks a cease and desist order and reparations for injuries cause to
it by PANYNJ's violations of the Shipping Act, 46 US.C. §§ 41106(2) and
(3) and 41102(c), because PANYNJ (a) gave and continues to give an
undue or unreasonable prejudice or disadvantage with respect 1o Maher,
(b) gave and continues to give an undue or unreasonable preference or
advantage with respect to APMT, (c} has and continues unreasonably to
refuse o deal or negotiate with Maher, and (d) has and continues to fail to
establish, observe, and enforce just and reasonable regulations and
practices relating to or connected with receiving, handling, storing or
delivering property.

Id  See also, id Y IV.B (the paragraph PANYNJ cites is itself non-exclusive (ie.
“Including but not limited 10”)); id. | IV.A-M (the paragraph PANYNJ cites is one of
thirteen other paragraphs alleging facts pertaining to alleged violations); Maher’s
Counter-Complaint, at § 40, Dkt. 07-01 (Sept. 4, 2007) (alleging violations of the
Shipping Act of 1984, 46 US.C. § 40102(b}(2), 41102(c), 41106(3) and 41106(2)
because PANYNJ “failed to operate in accordance with the Agreement, failed to
establish, observe, and enforce just and reasonable regulations and practices,
unreasonably refused lo deal or negotiate with Maher, and has imposed unjust and

? Where Maher has simply admitted the Port Authority’s statement of fact, the Port
Authority has not provided a response in this Responding Statement.
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unreasonable prejudice or disadvantage with respect to Maher concerning the turnover
of certuin premises”’),

Port Authority Response ¥ 5:
Admit in part, deny in part. The Port Authority admits that the quoted sections of

the Maher Complaint above are quoted accurately, but denies that Maher’s lease term
discrimination claims, which appear in paragraphs IV.B-I of the Maher Complaint (pages
3-4), are based on anything other than the terms of the two leases executed more than
seven years prior to the Complaint. See Maher’s Complaint at §IV.B (at page 3), June 3,
2008, attached as Exhibit C to Levine Decl. (alleging that the Port Authority granted
“APMT unduly and unreasonably more favorable lease terms than provided to Maher in
EP-249..."); id. at IV.C (page 3) (alleging that in the terms of EP-248, the Port Authority
“provide[d] APMT a base annual rental rate of $19,000 per acre retroactive to 1999 and
fixed for the approximately 30 year term of the agreement which it did not provide to
Maher.”); id. at IV.D, (page 3) (alleging that the terms of Maher’s lease require it “to pay
a base annual rental rate of $39,750 per acre and additionally required Maher to pay a
basic rent escalator of two percent per annum such that by the end of the 30 year term of
the lease Maher's basic rent rises to $70,590 per acre, or an unreasonable difference of
$51,590 per acrc more than the PANYNJ charges APMT.”); id. at IV.E. (page 4)
(alleging that this “undue prejudice disadvantaging Maher and undue preference
advantaging APMT” stemming from the lease term rent differential mentioned above
“totals million of dollars.”); id. at IV.F. (page 4) (alleging that the investment
requirements and financing terms (all of which are found in the two leases) were more

favorable for APMT than Maher); id. at IV.G. (page 4) (alleging that the container
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throughput requirenient found in the leases were greater for Maher than APMT); id. at
IV.H. (page 4) (alleging that the first point of rest requirement found in the Maher lease is
a further undue preference for APMTY); id. at IV I, (alleging that the $1.5 million security

deposit requirement in the Maher lease was a further unlawful preference for APMT).

PANYNJ Statement ¥ 6:

In its Interrogatory Responses, Maher has asserted that “[t]he terms of leases EP-
248 and EP-249, on their face, show the inequity of treatment as between Maher and
APM and these are set forth in the complaint which is incorporated by reference.”
Maher’s Responses to the Port Authority’s Second Set of Interrogatories to Maher at
Interrogatory No. 1 (at page 4), August 29, 2008, attached as Exhibit K to Levine Decl.

Muaher Response ¥ 6:

Maher admits that the quoted language is a fextually accurate excerpt from the
Interrogatory response, and admits that the terms of the leases show on their face the
differences in the lease terms, but denies PANYNJ's attempt to misconstrue one of
Maher’s interrogatory responses to suggest it was responding to when Maher knew of the
differences and that the differences were undue. The interrogatory PANYNUJ cites did not.
Rather, PANYNJ ignores the interrogatories reflecting when Maher knew of the
differences and when Maher knew when they were undue. See Maher’s Responses to
PANYNJ’s Second Set of Interrogatories, No. 1, p.4-5 (August 29, 2008) (Exhibit K to
Levine Decl) (The text PANYNJ quotes is three lines of a two-page interrogatory
response to responding to PANYNJ's interrogatory requesting “all facts supporting each
and every allegation of the Complaint.”). In response to PANYNJ’s First Set of
Interrogatories, No.l, asking “when Maher first became aware of the alleged
differences” between the leases, Maher responded that it “learned of PANYNJ's
preference of [APM] during the negotiation of EP-249," see Maher’s Responses to
PANYNJ's First Set of Interrogatories, No. 1, p.4-5 (August 29, 2008) (Exhibit H to
Levine Decl), but it only began to learn that the APM preference was unduly or
unreasonably preferential starting “in the summer of 2007” when PANYNJ Deputy
General Counsel Christopher Harrwyck sought a release from Maher's General Counsel
Scott Schley for a rent disparity claim. Id. at No. 4, p.8 (Exhibit H to Levine Decl,),

Port Authority Response € 6:

The Port Authority admits that the interrogatory is quoted accurately, except that
the word “preference” is not emphasized in the original. The Port Authority disputes that

Maher first learned the preference was “undue” in 2007 since (1) Maher has failed to
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allege any facts it learned of in 2007 that supposedly rendered the lease term differences
of which it was long aware an *undue” preference; and (2) Maher’s contention is
irrelevant as a matter of law for the reasons set forth in the Preliminary Statement, The
fact that Port Authorily counsel may have asked for a general release is irrelevant to
whether the lease terms executed seven years earlier created an undue preference and
does not excuse Maher’s delay in asserting a Shipping Act claim. Maher itself elsewhere
states that the “considerable” lease term differentials were already known to it during the
lease signing. Maher’s Responding Statement § 14. The base rental differential, which
the Maher Complaint characterizes as an “undue prejudice disadvantaging Maher” (see
Maher’s Complaint at §IV.E (at page 4), June 3, 2008, attached as Exhibit C to Levine
Decl.) was known by Maher by no later than 2001 {see Maher’s Responding Statement
11 17-18). In any event, the dispute regarding Maher’s assertion that it first concluded
that any preference was “undue” in 2007 is not material under the governing discovery

rule standard for the reasons noted in the Preliminary Statement.

In sum, Maher’s Response fails to present any disputed facts, supported by
citations to the record, and accordingly, under the Order to Supplement the facts in this
paragraph should be deemed admitted. And, to the extent that a response is required to
Maher’s legal argument, the Port Authority notes that such argument is without merit for

the reasons stated in the Preliminary Statement.

PANYNJ Statement § 7:
In its Scheduling Report, filed on July 23, 2008, Maher has asserted that it “is

apparent from Maher’s complaint and the plain language of the leases themselves, the
lease terms of the two leases are manifestly different to Maher’s prejudice and APM’s
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preference.” Complainant’s Scheduling Report at 5, July 23, 2008, attached as Exhibit G
to Levine Decl.

Maher Response § 7:

Maher admits that the quoted language is a textually accurate excerpt from the cited
Scheduling Report, but as with the previous paragraph PANYNJ misconstrues, Maher
denies PANYNJ's mischaracterization of the quote. Contrary to PANYNJ’s effort to
conflate the two elements of a claim — knowledge of the difference and knowledge that the
difference is undue-the excerpt sets out both elements. See Complainant’s Scheduling
Report at 5 (July 23, 2008) (Exhibit G to Levine Decl) (explaining in the context of the

Shipping Act burden of proof, that the initial burden shift to the Respondent “is apparent
from Maher's complaint” and “the plain language of the leases themselves. ).

PANYNJ Response [ 7:

Maher’s Response —which concedes that it knew it was “apparent from Maher’s
complaint and the plain language of the leases themselves that the lease terms of the two
leases are manifestly different to Maher’s prejudice and APM’s preference”— is limited to
legal argument for which no response is required. To the exient that a response is
required, the Port Authority refutes such argument for the reasons stated in the
Preliminary Statement. Moreover, Maher’s Response fails to present any disputed facts,
supported by citations to the record, and accordingly, under the Order to Supplement the

facts in this paragraph should be deemed admitted.

PANYNJ Statement 9§ 8:

In its Interrogatory Responses, Maher has asserted that its damages “are contained in the
disparate terms of leascs EP-248 and EP-249.” Maher’s Responses to Port Authority’s
First Set of Interrogatories at Interrogatory No. 6 (at page 10), Levine Decl, Ex. H.

Maher Response { 8:

Maher admits that the terms of leases EP-248 and EP-249 are disparate. Pursuant to
Ceres_Marine Terminal, Inc. v. Marviand Port Administration, 27 SRR 1251, 1272
(FMC, 1997), where facially disparate lease terms are unduly disparate (ie. different
and wrongful or unjustified) the measure of damages is the difference of the disparate
lease terms. See Ceres Marine Terminal v. Marvland Port Administration, 29 S R.R. 356,
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372 -73 (FMC 2001) (citing Valley Evaporating v. Grace Line Inc., 11 S.R.R. 873 (1970).
Maher denies PANYNJ's suggestion that an ability to calculate differences if there was a
violation constitutes evidence of a violation.

PANYNJ Response 4 8:

Maher’s Response admits the facts of the Port Authority’s statement but also
includes legal argument for which no response is required. To the extent that a response
is required, the Port Authority notes that such argument is without merit for the reasons

stated in the Preliminary Statement,

PANYNJ Statement 9¥9:

Mabher has represented that it is not seeking “additional” damages beyond those allegedly
created by the facial disparities in the lease terms. Maher’s Reply in Opposition to
Respondent’s Motion to Compel Production from Complainant and Motion for Protective
Order at 3, Oct. 9, 2008, attached as Exhibit D to Levine Decl.

Maher Response § 9:

Maher denies that (i} it alleges damages created by facial disparities in the lease terms,
and (ii) denies that its Shipping Act claims in this proceeding seek no other damages.
Maher alleges that PANYNJ violated and continues to violate the Shipping Act. Maher’s
claims also allege lost business, lost revenue, increased costs, attorney’s fees and
interest. See generally, Maher’s Reply in Opposition to Respondent’s Motion for a
Protective Order at 11, 31 (Apr. 13, 2011) (citing Maher's complaint and consolidated
07-01 counter-claims and extensive testimony concerning damages). PANYNJ takes the
quoted statement out of context. See Maher’s Reply in Opposition to Respondent’s
Motion to Compel Production from Complainant and Motior for Protective Order at 3
(Oct. 9, 2008} (Ex. D in Levine Decl.) (the statement was made in response to PANYNJ’s
Motion 1o Compel post-lease financtal documents in rebuttal of PANYNJ's assertion of a
need for discovery of “competitive harm,” as a separate and additional element of
damages akin 10 lost profits and or business, and which under Ceres is not the applicable
measure of damages).

PANYNJ Response § 9
The Port Authority disputes that Maher is not seeking damages based on the facial
disparities of the lease terms, as this representation conflicts with Maher’s prior

representations, including its Complaint at VILB. (page 6), its filings (see Maher’s Reply
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in Opposition to Respondent’s Motion to Compel Production from Complainant and
Motion for Protective Order at 3, Oct. 9, 2008, attached as Exhibit D to Levine Decl.), as
well as its response to paragraph 8 above, In any event, this dispute is not material to the
issue of the application of the statute of limitations, including the goveming discovery

rule as described in the Preliminary Statement,

PANYNJ Statement ¥ 10:

In its Reply in Opposition to the Motion for Summary Judgment, Maher states
“Maher has not contested in this proceeding, and does not contest, that Maher knew or
should have known of the facial differences in the lease terms prior to July 3, 2005.
Indeed, Maher does not contest that Maher either knew or should have known of the
facial differences in the lease terms when they were publicly-filed.” Maher’s Reply in
Opposition to Respondent’s Motion for Summary Judgment at 5, March 14, 2011.
Maher Response [ 10:

Admitted. As Maher also explained, however, “What is decisive is that Maher did not
Jmnow nor should it have known that the different lease terms were an undue prejudice.”
Maher’s Reply in Opposition to Respondent’s Motion for Summary Judgment at 4
(March 14, 2011) (emphasis added).

PANYNJ Response § 10

Maher’s Response admits the facts of the Port Authority’s statement but also
includes legal argument for which no response is required. Moreover, Maher’s Response
fails to present any disputed facts, supported by citations to the record, and accordingly,
under the Order to Supplement the facts in this paragraph should be deemed admitted.
To the extent that a response is required, the Port Authority notes that such argument is

without merit for the reasons stated in the Preliminary Statement.
PANYNJ Statement §11:

Maher has stated that it “learned of PANYNI's preference of APM Terminals
North America, Inc. (“APM”) during negotiation of EP-249.” Maher’s Response to Port
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Authority’s First Set of Interrogatories to Maher at Interrogatory No. 1 (at pages 4-5),
Levine Decl. Ex. H.

Maher Response 4 11:

Maher admits that the gquoted language is a lextually-accurate excerpt from the
Interrogatory response, and that the excerpt itself is accurate, but denies that is conveys
knowledge of a preference without knowledge of an undue preference. Compare Maher's
Responses to PANYNJS's First Set of Interrogatory Responses, No. 1 at 4-5 (dug. 29,
2008) (Levine Decl. Ex. H) (responding to PANYNJ's first interrogatory requests by
stating, “Maher learned of PANYNJ's preference of APMT” at the time of the lease
negotiation) with id., No. 4 at 8-9 (responding to PANYNJ's first discovery requests that
Maher did not learn that the preferences were “unduly or unreasonably preferential”
until events in 2007 and 2008,).

PANYNJ Response § 11

Maher’s Response admits the facts of the Port Authority’s statement but also
includes legal argument for which no response is required. Moreover, Maher’s Response
fails to present any disputed facts, supported by citations to the record, and accordingly,
under the Order to Supplement the facts in this paragraph should be deemed admitted.
To the extent that a response is required, the Port Authority notes that such argument is
without merit for the reasons stated in the Preliminary Statement.

PANYNJ Statement § 13:

Mosca testified further that at that time Maher had performed a financial analysis
to compare the base annual rental rate of the Maersk Lease with the Maher Lease. /d. at
172:15 - 20, Levine Decl. Ex. F; see, e.g., Memorandum from M. Davis to R. P. Mosca
Regarding Maersk Lease at MT005220, Aug. 1, 2001, attached as Exhibit J to Levine
Decl. (analysis of Maersk lease rates dated August 1, 2001),

Muaher Response ¥ 13:

Admitted in part and denied in part,
see R. Mosca Dep., Dkt. 07-01,
172:15-20 (June 11, 2008), which was not “at that time” of the later August 1, 2001
memoranduym.

PANYNJ Response [ 13
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Admited in part and denicd in part.
N 5 r.7rc PANYN] Response

9 16.
PANYNJ Statement 9 16:

In August of 2001, an internal Maher memorandum was sent to Brian and Basil
Maher and Mr. Mosca, analyzing the differences between the Maher and Maersk Leases.
See Memorandum from M. Davis to R.P. Mosca Regarding Maersk Lease at MT005220-
5224, Levine Decl. Ex. J.

Maher Response § 16:

Admitted in part and denied in part. Maher admits that the cited memorandum was
prepared and sent, but

Maher witnesses
testified that the review was not a legal analysis, see, e.g, S Schley Dep., Dkt 08-03,
76:20-77:8 (March 24, 2011), (no one raised a legal issue with respect to the report); B.
Maher Dep. 08-03, 206:11-207:3 (April 6, 2011) (Prior to 2007, it did not cross Maher's
mind to seek counsel); R. Mosca Dep.. 08-03, 86:9-86:12 (Mar. 14, 2011) (no discussion
of suing the Port Authority).

PANYNJ Response 16

Admitted in part and denied in part. The Port Authority admits that the quoted

language is contained i the document. [
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I S Mcmorandum

from M. Davis to R.P. Mosca Regarding Maersk Lease at MT005220-5222, Levine Decl.
Ex. J. The document speaks for itself and this dispute regarding the characterization of

the memorandum is not material.

The remainder of Maher’s response includes citations to the testimony of Brian
Mabher that further undermine Maher’s position and to legal argument for which no
response is needed. To the extent that a response is required, the Port Authority notes
that the fact that the memo was not a “legal analysis” is immaterial, and Maher’s
argument is without merit for the reasons stated in the Preliminary Statement.

PANYNJ Statement § 21:

In Maher’s Opposition to the Motion for Summary Judgment, Maher alleges that
“The Port Guarantee did not in fact ‘commit[] the Maersk shipping lines to continue
using the Port even if volumes declined in the future’ as PANYNJ claimed...While
PANYNJ has sought a contractual rent increase from APM, it has not enforced the Port
Guarantee, either as to APM, or as to Maersk, Inc. under the corporate guarantee,”
Maher’s Reply in Opposition to Respondent’s Motion for Summary Judgment Ex. A at 3-
4.

Maher Response § 21:

Maher admits that the quoted excerpt is contained in Maher’s Reply in Opposition to
Respondent’s Motion for Summary Judgment. Ex. F at 3-4. PANYNJ’s failure to enforce
the cargo commitment in APM’s Port Guarantee conmtradicts PANYNJ's sworn and
verified responses that the Port Guarantee is a unique justification for charging Maher
more than APM. See PANYNJ's Response to Maher's First Set of Interrogatories to
PANYNJ, Request No. 18, and No. 1, 10-11 (gquoting PANYNJ's interrogatory response,
sworn and verified by Port Commerce director Richard Larrabee on August 29, 2008,
that “the Maersk lease provided for a Port Guarantee through which APMT (and
Maersk, Inc.) guaranteed that a certain volume of Maersk containers would go through
the Port . . . [it] was an important term that neither Maher nor any other port {enant
could provide . . . [it] committed the Maserk’s shipping lines to continue using the port
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even if volumes declined in the future. . . . [and] APMT's parent company, Maersk, Inc.
executed a guarantee of the entire lease (not just the port guarantee) . . . In short, the
APMT lease assured the port authority that . . . Maersk, Inc.’s new mega-ships would
continue to come through the port. ') (emphasis added).

PANYNJ Response § 21:

Maher’s Response admits the facts contained in paragraph 21.
Furthermore, as even Maher admits, there was no “failure” to enforce the Port Guaranty
in accordance with the express term of Maersk’s lease that specifically provided the
remedy for violation of the Guaranty. The undisputed fact is that the Port Authority did
charge APMT for the additional rent due to the failure to meet the guaranty, as Maher
admits. See Maher’s Reply in Opposition to Respondent’s Motion for Summary
Judgment Ex. A at 4> (admitting that the Port Authority has sought a contractual rent
increase); see also Email from P. Caffey to R. Evans, 08PA02057413 attached hercto as
Exhibit A. Whether there were other remedies available to the Port Authority to enforce
the guarantee pursuant to a boiletrplate savings clause is a legal issue as to which no

response is needed.® To the extent that a response is required, the Port Authority denies

* Exhibit A to Maher’s Opposition is unnumbered. The cited sentence appears in the first
paragraph of the fourth page.

4 Moreover, Maher’s legal argument, which is based on the contention that the Port
Authority could have affirmatively sought specific performance of the cargo
commitments in the Port Guarantee —whether by seeking a mandatory injunction for such
cargo or by suing for specific performance - is baseless since mandatory injunctions are
“particularly disfavored” by courts, see N.D. ex rel. parents acting as guardians ad litem
v. Haw. Dept. of Educ., 600 F.3d 1104, 1112 n.6 (9th Cir. 2010), and courts do not grant
the extraordinary remedy of specific performance where there are adequate compensatory
remedies, for instance the increased rent provision found in the Port Guarantee. See, e.g.,
INEOS Americas LLC v. Dow Chem. Co., 378 F. App’x 74, 77 (2nd Cir. 2010) (in case
decided under UCC, court held that specific performance is a remedy that “remains
extraordinary in character and is generally available only when other remedies are in
some way inadequate™); N. Ind. Pub. Serv. Co. v. Carbon County Coal Co., 799 F.2d
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that its enforcement of the increased rent provision of the Port Guaranty is a material fact
since such remedy provision was plainly available and known to, or should have been
known to, Maher when the Maersk lease was publicly filed. See sypra Maher Response

q 10.

PANYNJ Statement € 22:

The Port Guarantee section (Section 42) of the Maersk Lease expressly provided
that if the Port Guaranty were not satisfied in the manner specified under that section “the
basic rental payable by the Lessee under Section 3 hercof shall be increased...in
accordance with the schedule...marked ‘Schedule B.” Maersk Lease § 42(d) at
08PA00020407, Levine Decl. Ex. B.

Maher Response 9| 22:

Maher admits that section 42 of lease EP-248 provides one of many possible remedies if
the port guaranty were not satisfled, and denies that section 42 provides an exclusive
remedy. See EP-248 ¢ 30 at 74 (Levine Decl. Ex. A) (No lease remedies are exclusive:
“All remedies provided in this Agreement shall be deemed cumulative and additional and
not in lieu of or exclusive of each other or of any other remedy available to the Port
Authority at law or in equity, and neither the exercise of any remedy, nor any provision in
this Agreement for a remedy or an indemnity shall prevent the exercise of any other
remedy”);, id. § 46(a}(2) at 98-99 (setting forth the requirements that the actual Maersk
shipping companies must maintain majority ownership and control of Maersk, Inc.
(APM’s US. parent, “Maersk”),; that Maersk “is engaged as the exclusive United States
agent on behalf of [the Maersk shipping companies] . . . in the conduct of a worldwide
waterborne ocean container shipping business;” and that: “The Lessee further
recognizes and agrees that the aforesaid connection of Maersk with the Shipping
Business in conjunction with its holding the Ownership Interest is a major inducement for
the Port Authority’s entering into this Agreement, and that it is of great importance o the
Port Authority, in order to achieve the business and regional economic goals of this
Agreement, that the Lessee be owned by an entity or entities having said connection with
the Shipping Business in order to assure the availability of cargo to meet the foregoing
business and regional economic goals of the Port Authority.”) (emphasis added). The
parent guarantees not just the financial provisions, but all of the lease. See also,_id., § 48
at 102 (providing that “[the]Contract of Guaranty shall guarantee the full, faithful, and
prompt performance of and compliance with, on the part of the Lessee, all of the terms,

265, 279 (7th Cir. 1986) (“specific performance is available only if damages are not an
adequate remedy™).
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provisions, and covenants and conditions of this Agreement...”); id, Parent Contract of
Guaranty, Maersk Inc., 08PA0020442 (“The Guarantor hereby absolutely and
unconditionally guarantees, promises and agrees that the Lessee will duly and punctually
pay all rentals and other monetary obligations which it has or shall have under the
Lease, gnd that the Lessee will faithfully and fully perform, fulfill and observe all the

other terms, provisions, covenants and conditions of the Lease on the part of the Lessee
to be performed, fulfilled and observed.”} (emphasis added)

PANYNJ Response §22:

The Port Authority denies that the Port Authority has failed to enforce the Port
Guaranty. As spelled out clearly in section 42 of the publicly available Maersk Lease,
the Port Guaranty expressly provided that Maersk must satisfy certain cargo
commitments or its basic rental rate will be increased, which Maher admits in its above
response. In 2010, the Port Authority enforced this provision, invoicing APMT for
additional rent relating to its failure to meet the levels required by the Port Guaranty, and
APMT paid such additional rent. See Email from P. Caffey to R. Evans, 08PA02057413,

Exhibit A.

Whether there were might be other, implicit remedies available to the Port
Authority to enforce the guarantee is a legal issue as to which no response is needed. To
the extent that a response is required, the Port Authority denies that its enforcement of the
increased rent provision of the .Port QGuaranty is a material fact since the express remedy
provision that the Port Authority has enforced —and the only express remedy for violation
of the Port Guaranty— was plainly available and known to, or should have been known to,

Maher when the Maersk lease was publicly filed. See supra Maher Response ¥ 10.
PANYNJ Statement 9 23:

Maher knew and/or was on notice of the terms of the Port Guaranty, including
that APM’s failure to meet the throughput requirements of the Port Guaranty would result
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in increased rent. See Maher’s Reply in Opposition to Respondent’s Motion for
Summary Judgment at 5 (“Maber does not contest that Maber either knew or should have
known of the facial differences in the lease terms when they were publicly-filed.”).

Maher Response § 23:

Admitted in part and denied in part. Maher admits that if knew or should have known of
the facial differences in the leases, but Maher denies that it knew or was on notice of
PANYNJ's unique Port Guarantee—that PANYNJ asserted was unigue to carriers, not
marine terminal operators like Maher—that would only enforce a vent increase penaily.
See B. Maher Dep., Dkt. 07-01, 179:14-179:19 (June 9, 2008)

- see also Port Reinvestment Model, MT005073-74,
Dkt 08-03, Dep. Ex. 55 (Fax date July 22. 1997); see L. Borrone Dep., Dilz. 08-03,
67:11-67:18 (Mar. 17, 2011

Schley Dep., Dit. 08-03, 67:10— 67:19 (Mar. 24, 201 1)

. see Notes of PA Lease Negotiations
Meeting of 9/23/99, MT334761-65, Dk, 08-03, Ex. 144 (Sep. 23, 1999); Mosca Dep,,
Dit. 08-03, 88:22-89:15, 139:23-140.5 (Mar. 14, 2011)

03, 199:12-199:25 (April 6, 2011)

See L. Barrone Dep., Dkt. 08-03, 97:5-98:21 (Mar. 17, 2011)

R. Shiftan Dep.,
Dkt 08-03, 168:22-196:8 (April 4, 2011)

- see L. Barrone Dep., Dit. 08-03,
99:14-99:16 (Mar. 17, 2011
'); B. Maher Dep., Dkt. 08-03, 166:2-4 (Apr. 6, 2011)

; S. Schiey Dep.,
Dkt. 08-03, 69:1]1 — 69:23 (Mar. 24, 2011)
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PANYNJ Response § 23

Maher’s response admits that it knew or should have known of the terms of the
Maersk lease, including that the Port Guaranty provision was enforceable through its
increased rent provision. Given this admission, the remaining “facts” stated by Maher
are immaterial and irrelevant in so far as they amount to a complaint that the Port
Authority enforced the Port Guaranty in the manner specifically prescribed by the Port
Guaranty section. of the Maersk lease rather than in some other manner, that was Hkely
not even available, see supra note 4, are irrelevant to the statute of limitations ﬁoﬁon and

are therefore not material.

PANYNJ Statement § 24:

Based on paragraphs 1-23 above, it is undisputed that more than three
years prior to the filing of the Complaint, Maher was on notice, and had actual
knowledge, of the differences between the terms of the Maersk and Maher leases
of which it complains, was on more than ample notice of facts sufficient to put it
on a duty of inquiry into whether it had a colorable Shipping Act claim, and failed
to assest its Shipping Act claims until years after the Statute of Limitations had
run.

Maher Response § 24:

Denied. Other than knowledge of the facial difference in the leases, which Maher has not
contested, Maher denies that it (i} knew or (ii} should have known that it had a case
against PANYNJ more than three years before filing the Complaini, and Maher denies
that it (iii) failed to assert its Shipping Act claims until years after the Statute of
Limitations had run.

Maher did not kmow of a claim. See B. Maher Dep., Dkt. 08-

s id at 206:18-207:3 (Apr. 6, 2011)

03, 75:20-77:8 (Mar. 24, 2011) {

03, 16:7-16:13 (April 6,

S. Schley Dep., Dkt. 08-
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.i R. Mosca, Dep., Dit. 08-03, 86:9-17 (March 14, 2011) [ NI

See_Maher’s Response to Port Authority’s First Set of Interrogatories to Maher at
Interrogatory No. 4 at 8. (Muher did not begin to learn that the lease differences were
unduly preferential or prejudicial until “in the summer of 2007 fwhen] PANYNJ Deputy
General Counsel Christopher Hartwyck asked Maher’s General Counsel Scott Schley for
a release from Maher's rent disparity claim which Maher declined to give. ”); see also, S.

., Dkt, 08-03, 75:17-75:19 (Mar. 24, 2011)

See S. Crane Dep., D, 08-03, 24:10-24:18, 38:14-38:20 (March 8, 2011)

- See also J. Buckley Dep., Dkt. 08-03, 49:25-50:19,
(March 11, 2011);

- see R. Larrabee Dep., Dkt. 08-
03, 19:19-21:1, 24:18-24:21, 35:11- 35:15, 26:1-27:2 (Apr. 12, 2011} (rough transcript)

See also M. Oppenheimer Dep., Dkt. 07-01, 52:4-52:21 (May 20, 2008) (Maher learned
Jor the first time on May 20, 2008 that APM does not control and does not direct carrier
cargo, nor does the guarantor of the Port Guarantee, Maersk, Inc.:

Well, the port guaranty is for cargo for Maersk -- that Maersk, Inc.,
represents. O Okay. So how does APM Terminals ensure that it satisfies
the requirement in Section 42 with respect 1o a port guaranty? A APM
Terminals, how do they ... They have the liability for the guaranties. But
how they insure it, they do not have control of the cargo. (¢ Okay. So
how -- how do they make sure that Maersk, the ocean carrier, provides the
requisite number of containers per year that is provided for in this port
guaranty? A Idon't think there is. 0 Okay. So is there a contract? A
Is there a contract with volume commitment from ... No.).
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See, e.g., id at 53:8-54:1 (The only contract APM has with respect to carrier cargo is a
marine terminal services agreement to unload cargo, but unlike Maher'’s marine terminal
services contract with carriers that contain volume guarantees, neither APM nor Maersk,
Inc. have any volume commitment for the carriers cargo.). See also Shiftan Dep., Dkt
216:8-216:24 (April 1, 20i1)

; see L. Borrone Dep. 08-03, 99:15-100:21 (Mar. 17, 2011)

PANYNJ Response q 24

The Port Authority notes that the legal arguments contained in the above
paragraphs are without merit for the reasons stated in the Preliminary Statement.

The Port Authority disputes that Maher first learned the preference was “undue”
in 2007 since Maher has failed to allege any facts it learned in 2007 that support such
alleged unlawfulness, Maher has already conceded that it knew, when it was negotiating
its lease that the lease term differential was “considerable” (Maher Responding
Statement Y 14). The fact that Port Authority counsel would ask for a general release is
entirely irrelevant to whether the lease terms created an undue preference and does not
shed any additional light on such alleged preference. So too is the ailegation that a Port

Authority employee allegedly characterized the Maersk lease as a “bad deal,” a
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contention which is of no relevance to when Maher should have known about the basis of
its lease term discrimination claims. In short, these “facts™ are not material.

Moreover, the remaining facts relating to whether the Port Authority or APM was
obligated to seek specific pg:rformance of the Port Guaranty are similarly not material.’
‘The publicly available Maersk lease includes the Port Guaranty section (Section 42),
which expressly provided that if the Port Guaranty was not satisfied in the manner
specified under that section “the basic rental payable by the Lessee under Section 3
hereof shall be increased. ..in accordance with the provisions of the schedule...marked
‘Schedule B.”” Maersk Lease § 42(d) at 08PA00020407, Levine.Decl. Ex. B. The fact
that the Port Guaranty would be enforced through an increased rent provision was
therefore manifestly obvious from the express terms of the Maersk lease, which were

available and known to Maher many years before the statute of limitations period.

5 See also supra note 4.
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The Port Authority of New York and New Jersey’s Responding Statement to the New
Facts Contained in Maher Terminals LLC’s Responding Statement and in Further
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Exhibit F

Docket 08-03
Maher Terminals, LLC
v

The Port Authority of New York and New Jersey



BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. 08-03

MAHER TERMINALS, LLC
COMPLAINANT
V.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

MAHER TERMINALS, LLC’S
MOTION TO STRIKE
PANYNJ’s “RESPONDING STATEMENT” REPLY AND SUPPLEMENTAL BRIEF

Complainant, Maher Terminals, LLC (“Maher”), respectfully submits this Motion to
Strike the Port Authority of New York and New Jersey’s (“PANYNI’s”) supplemental reply
filing of April 20, 2011, entitled: “[PANYNJI's] Responding Statement to the New Facts
Contained in Maher Terminals LLC’s Responding Statement and in Further Support of its
Motion for Summary Judgment.” (“PANYNIJ’s Reply™).

INTRODUCTION

PANYNIJ’s Reply is an improper “reply to a reply” and should be stricken. PANYNJ's
filing violates the April 1, 2011 Order to Supplement Record on PANYNJ’s Motion for Partial
Summary Judgment (the “Order™), FMC Rule 74(a)(1), prohibiting replies to replies, and FMC
Rule 73(e), prohibiting repetitious motions. PANYNJ’s Reply was rot directed or permitted by

the Order. Rather, PANYNJ seeks the last word on its motion for summary judgment.




PANYNIJ improperly seeks to advance new arguments and authority in support of its motion and
improperty attempts to rebut the citations in Maher’s Responding Statement demonstrating the
existence of genuine disputes of PANYNDF's allegedly undisputed material facts. Because
PANYNYJ failed to request leave of the Presiding Officer to file its reply to a reply, Maher is
compelled to file this motion to strike.

BACKGROUND

PANYNI filed a partial motion for summary judgment on February 25, 2011, and Maher
replied in opposition on March 14, 2011. On April 1, 2011, the Presiding Officer issued the
Order directing PANYNJ to Supplement the record on its Motion. The Order explained that
“PANYNIJ argues that the Act's three-year statute of limitations for reparation claims, 46 U.S.C.
§ 41301(a),” bars Maher's Shipping Act claims alleging unreasonable discrimination, as to both
the claims “seeking a cease and desist order and seeking reparation for alleged injury.” Order at

I.

With respect to the cease and desist claims, the Order explained that “Maher argues that
its claims seeking a cease and desist are not barred by the Act's statute of limitations. {(Maher
Opposition at 9-12.).” Order at 1. With respect to the reparations claims, the Order explained
that “Maher divides its argument opposing the motion for summary judgment on its claim for

reparation into two main sections[:]”

First, it argues that the Shipping Act statute of limitations does not bar claims for
reparation for violations of the shipping act within the statutory period — whether
new, recurring, or continuing violations. (/d. at 13-22.). Second, it argues that
under the Commission's "discovery rule,” the statute of limitations did not begin
to run until it obtained "conclusive information” that it had a claim during
discovery in a related proceeding. (Id. at 22-25.),

Order at 1-2. The Order further explained that PANYNJ contends that its motion should be

granted based upon the allegedly undisputed material facts set forth in a “Statement of
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Undisputed Facts” in its motion. /d. at 2. The statement, however, was presented in natrative

form.

In order to “facilitate a decision on the motion for summary judgment,” the Presiding
Officer ordered PANYNJ to serve and file a properly-constituted statement of allegedly
undisputed facts in support of its motion, and for Maher to respond to those alleged facts. Order
at 2-3. Specifically, PANYNJ was ordered to:

serve and file a statement of material facts as to which it contends there is no

genuine dispute. This document must set forth in separately numbered paragraphs

a concise statement of each material fact as to which PANYNJ contends there is

no genuine dispute together with a citation to the portion of the motion record

establishing the fact or demonstrating that it is uncontroverted. Each paragraph

must be limited as nearly as practicable to a single factual proposition. The

citation must identify the document and must specify the pages and paragraphs or

lines thereof or the specific portions of exhibits on which it relies.

Order at 2-3. (“PANYNJ’s Statement”). The Order directed that Maher:

serve and file a responding statement either admitting or disputing each of the facts in

PANYNI's statement. All material facts in PANYNJ's statement that are sufficiently

supported will be deemed admitted for purposes of the motion only, unless

specifically disputed with a citation demonstrating the existence of a genuine dispute

as to the fact.

Id. at 3 (Maher’s “Responding Statement”). The Order provided further that Maher “may also
include in its responding statement additional facts that Maher contends are material and as to
which there exists a genuine dispute” and if so, must provide a statement of material facts in

dispute in the form of PANYNJ's Statement. Jd. at 3. If Maher elected to file a statement of

facts in dispute, PANYNJ was directed to reply to such a statement by April 20, 2011. Id.

PANYNIJ served and filed its supplemental statement of facts on April 8, 2011, and
Maher served and filed its Responding Statement on April 15, 2011. Maher’s Responding

Statement responded to PANYNF's alleged “facts as to which PANYNI contends there is no
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genuine dispute, with citations demonstrating the existence of a genuine dispute as to the facts
disputed.” Responding Statement at 2. Maher’s Responding Statement did not include an

optional statement of additional facts in dispute. Jd.

On April 20, 2011, PANYNJ filed a reply to Maher’s Responding Statement and
Supplemental Brief, titled “[PANYNJ’s] Responding Statement to the New Facts Contained in
Maher Terminals LLC’s Responding Statement and in Further Support of its Motion for

Summary Judgment” (defined above as, “PANYNFs Reply™).

ARGUMENT
L The Order of April 1, 2011.

The Presiding Officer’s April 1, 2011 Order did not direct or permit PANYNJ’s Reply to
Maher’s Responding Statement. The Order directed that PANYNJ cure the deficient statement
of facts in its summary judgment motion by filing a supplemental statement of facts, in
separately numbered paragraphs, with supporting citations to the motion record. Order at 2-3.
The Order directed Maher to respond to PANYNI’s Statement, “either admitting or disputing
each of the facts in PANYNJ's statement” and explaining that “[a]ll material facts in PANYNI's
statement that are sufficiently supported will be deemed admitted for purposes of the motion
only, unless specifically disputed with a citation demonstrating the existence of a genuine dispute
as to the fact.” Order at 3 (emphasis added). The Order did not provide PANYNI a right to
reply to Maher’s admissions, denials or citations demonstrating the existence of genuine disputes

of PANYNJ’s allegedly-undisputed material facts. Jd.

In addition to disputing PANYNJ’s allegedly undisputed facts with “citation[s)

demonstrating the existence of a genuine dispute as to the fact[s],” the Order provided that
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“Maher may also include in its responding statement additional facts that Maher contends are
material and as to which there exists a genuine dispute.” Order at 3 (emphasis added) (outlining
Maher’s option to raise additional material facts in dispute with an affirmative statement of such
facts). The only PANYNJ reply permitted by the Order was a limited reply if Maher opted to
serve and such a statement of additional material facts in dispute. Id. (“/f Maher includes
additional facts in its statement, . . . PANYNJ must serve and file a responding statement either
admitting or disputing each of the facts in Maher's statement. . .”). Id. (emphasis added). The
reply conternplated by the Order, therefore, was (i) only in the event that Maher filed an
affirmative statement of facts, and (ii) if Maher filed such a statement, only to respond to the new
facts alleged as in dispute, not as a rebuttal to Maher’s citations demonstrating material disputes

of PANYNJ’s alleged facts,

II. Other Applicable Law,

Rule 74(a)(1) of the FMC Rules prohibits replies to replies and the Commission has
consistently denied requests for leave to file replies to replies. See Exclusive Tug Franchises —
MTOs Serving the Lower Mississippi River, 30 S.R.R. 278, 282 (FMC 2004). Waiver of Rule
74(a)(1) requires that the party secking to file the reply show that the reply is necessary to
“prevent undue hardship, manifest injusiice, or if the expeditious conduct of business so
requires.” See Petition of Olympus Growth Fund Ill, L.P., et al. for a Declaratory Order, 2009
WL 1766678, 08-07, (FMC June 15, 2009) (citing 46 C.F.R. § 502.10 and granting a motion to
strike where the party seeking to file a reply to a reply made no showing of hardship or injustice,
or that acceptance of the response would further the expeditious conduct of Commission

business).
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Replies that advance new argument or authority in an attempt to bolster a party’s motion,
or are advanced to rebut statements or arguments in a reply to a motion, do not satisfy the
standard to overcome FMC Rules 73(e) or 74(a)(1). See, e.g., Carolina Marine Handling, Inc. v.
South Carolina State Ports Authority, 30 S.R.R. 1243, 1245 (FMC 2006) (Commission denial of

a request to file a reply to a reply rebutting statements in the reply).

III.  PANYNJ’s Reply Violates the Order and FMC Rules 73 and 74.

a. Maher Properly Responded to PANYNJ’s Alleged Undisputed Facts.

Pursuant to the Order, Maher’s Responding Statement denied certain of PANYNJ’s
alleged facts with citations demonstrating the existence of genuine disputes of fact. See
Responding Statement at 1-2.  Maher properly complied with the Order by “specifically
disput[ing] with a citation demonstrating the existence of a genuine dispute as to” PANYNI’s
alleged facts, including PANYNJ’s alleged facts that Maher discovered its Shipping Act claims
more than three years prior to filing the complaint. Maher’s citations demonstrating disputes of

PANYNIJ’s facts are not “new facts,” but rather, rebuttal citations to PANYNIs “facts.”! See, eg.,

' PANYNJ’s opening argument that Maher’s Responding Statement did not comply with the
Order because Maher’s citations should have been separately numbered mischaracterizes the
Order. PANYNIJ's Reply at 1-2. Mabher’s citations rebutted PANYNJ’s alleged facts that
PANYNJ was required to set out in separately-numbered paragraphs. PANYNJ similarly
mischaracterizes the Order by asserting that Maher’s citations to record evidence demonstrating
disputes of PANYNJ’s allegedly undisputed facts improperly cited evidence of record in addition
to the motion record. Id. at 2. The Presiding Officer permitted PANYNJ to cure its deficient
narrative statement of facts, but limited PANYNJ’s citations to the evidence that PANYNI’s
motion purported to rely upon, Ze., the “motion record.” However, in order for Maher to have a
full opportunity to respond to PANYNJ’s new, properly-constituted statement of facts, Maher’s
citations demonstrating the existence of disputes of PANYNI’s alleged facts were not [imited to
only the motion record. See Order at 3 (directing citations to the “motion record” for affirmative
staternents of fact, but Maher’s citations demonstrating the existence of disputes of alleged facts
were not limited to PANYNJ’s motion record.).
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PANYNJ’s Reply at 2. PANYNI’s limited right to reply to an affirmative statement of new facts
in dispute—that Maher had the opfion to file pursuant to the Order, but that Maher did not file—

provides no basis for PANYNJ’s wholesale reply to Maher’s Responding Statement.

It was not necessary for Maher to advance affirmative facts in dispute because PANYNJ
affirmatively advanced as material fact allegedly not in dispute that Maher discovered its
Shipping Act claims more than three years prior to filing the complaint. PANYNJ asserted that
“it is undisputed” that Maher “was on more than ample notice of facts sufficient to put it on a
duty of inquiry into whether it has a colorable Shipping Act claim,” and that Maher “failed to
assert its Shipping Act claims until years after the Statute of Limitations had run.” PANYNJ’s
Statement at § 24. PANYNJ also affirmatively asserted as material fact allegedly not in dispute
that Maher knew or should have known that PANYNJ would not enforce the carrier cargo
guarantee obligations in EP-248 by any of the other means available in EP-248 (except triggering
a rent penalty)—and that Maher knew or should have known that PANYNJ would not enforce

the guarantee of the carrier’s U.S. cargo agent, Maersk, Inc. /d. at Y 21-23.

Because the Presiding Officer’s April 1, 2011 Order did not direct or permit PANYNIJ to
reply to Maher’s Responding Statement, and because Maher did not elect to file an affirmative
statement of facts in dispute, the Order provides no basis for PANYNI’s reply or its

supplemental brief,

b. PANYNJ's Reply Improperly Argues its Motion for Partial Summary Judgment
and Advances New Argument and Authority in an Attempt to Bolster its Motion.

In the first several pages of PANYNJ’s Reply, PANYNIJ gratuitously and improperly

advances new authority and argument in support of its motion for partial smmnmary judgment. See
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PANYNJ’s Reply at 1-4.2 PANYNJ’s “Preliminary Statement” is plainly a supplemental legal
brief on the FMC’s discovery rule, albeit comprised chiefly of non-FMC authority misconstruing
the rule.’ PANYNIJ cites no legitimate basis for attempting to file a supplemental brief to its
motion for partial summary judgment. PANYNJ’s filing is plainly improper pursuant to the

Order, FMC Rules 73 and 74 and it is prejudicial to Maher. It should be struck.

C PANYNJ's Reply Improperly Seeks to File a Wholesale Rebuttal to Maher’s
Responding Statement.

The remaining seventeen pages are comprised of PANYNI’s “Responding Statement” to
Maher’s Responding Statement (ie., PANYNJ’s reply to Maher’s Responding Statement to
PANYNIJ’s Statement—a reply to a reply). Id. at 5-22. The reply is raerely an improper attempt
to rebut Maher’s Responding Statement. Even if Maher had filed an affirmative statement of
new facts in dispute, which it did not, the Order would not have permitted PANYNJF’s wholesale
rebuttal of Maher’s Responding Staternent and citations.

PANYNIJ attempts to rebut Maher’s Responding Statement by various means. For

example, based on PANYNJ’s pretext that it is replying to “new facts” in dispute asserted by

? In addition to argument, PANYNI cites seven additional cases in alleged further support of its
motion: Gonzalez v. U.S., 284 F, 3d 281 (1st Cir. 2002); Lee v. U.S., 809 F. 2d 1406 (9th Cir.
1987), Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F. 3d 1380 (3d Cir. 1994); Thelen v.
Marc's Big Boy Corp., 64 F. 3d 264 (7th Cir. 1995);, N.D. ex rel. parents acting as guardians ad
litem v. Haw. Dept. of Educ., 600 F. 3d 1104 (9th Cir. 2010); INEOS Americas LLC v. Dow
Chem. Co., 378 F. Appx. 74 (2d Cir. 2010) and N. Ind. Pub. Serv. Co. v. Carbon County Coal
Co., 799 F. 2d 265 (7th Cir. 1986).

3 Without responding to PANYNJ inapposite cases in detail, it suffices to say that the proposition
PANYNJ advances conflates the two elements of a Shipping Act discrimination claim relevant
here-knowing of a preference and knowing that the preference is undue. In PANYNY’s view, a
dispute of fact over whether a complainant knew or should have known that a preference was
undue is irrelevant once the complainant knew or should have known of a preference. A similar
argument was rejected by the Commission in /rlet Fish. In any event, PANYN]J is plainly
attempting improperly to bolster its motion with legal arguments and new authority.
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Maher, PANYNJ attempts to rebut a number of Maher’s citations that show disputes of
PANYNJ’s alleged facts by arguing that Maher’s citations should have been advanced as “new
facts” in dispute, not as citations disputing PANYNI’s alleged facts. PANYN)’s rebuttal
ignores the obvious: that Maher’s citations to facts establish genuine disputes of fact over
PANYND’s allegedly undisputed material facts.” In the face of other plainly disputed facts,
PANYNTJ also attempts to rebut evidence showing disputes of fact by backiracking and asserting
that not all of PANYNJI’s allegedly undisputed, material facts are really material after all.® As to
other allegedly undisputed facts that Maher disputes with citations, PANYNJ attempts to rebut

the weight of the evidence cited.’

 See, e.g., id. at 7-8, 6 (claiming that Maher’s citations to record evidence fail to adequately
dispute PANYNI’s alleged facts because Maher did not affirmatively “present any disputed
facts, supported by citations to the record.”); se¢ also, 49 and 11 (asserting that Maher’s
citations showing disputes of PANYNJ’s alleged facts “fails to present any disputed facts,
supported by citations to the record, and accordingly, under the Order to Supplement the facts in
this paragraph should be deemed admitted.”). PANYNJ in effect disagrees that the citations
demonstrate the existence of disputes of fact—not by attempting to rebut the substance of the
evidence—but by asserting that the citations should have been identified as “new facts.”
PANYNI’s sophistry obscures the relevant point that the facts are in dispute.

> Having introduced as an allegedly undisputed, material fact that Maher allegedly discovered its
Shipping Act claims more than three years before filing a complaint, PANYNIJ can’t ignore the
evidence that demonstrates the existence of a genuine dispute of its allegedly undisputed material
fact. The fact is in dispute. How it came to be disputed is academic. E.g., whether the dispute
was demonstrated by a citation disputing PANYNJ’s alleged fact, which is what occurred, or
whether the dispute had been demonstrated as an affirmative new material fact in dispute by
Maher (if PANYNJ had not alleged it as an undisputed fact}, does not change that the fact is in
dispute. PANYNJ is moving for summary judgment, not Maher, and as such the relevant
question is whether facts material to the motion for summary judgment as a matter of law are in
dispute.

® See, e.g., PANYNJ Reply at 10-11, § 9 (stating with respect to one of its alleged undisputed
facts that the “dispute s not material to the issue of the application of the statute of limitations,
including the governing discovery rule as described in the preliminary statement.”); q 13 (stating
that disputed parts of its statement of alleged undisputed facts are “not material™); § 16 (similar).

7 Id. at 4 16 (claiming that cited testimony of Brian Maher that a 2001 “preliminary review of the
Maersk” lease only reported on facial differences in the lease terms, not that the differences
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And as to PANYNI’s allegedly undisputed material facts that Maher knew or should
have known that PANYNJ would not enforce the Maersk cargo guarantee obligations in EP-248
by any of the other means available in EP-248, other than triggering a rent penalty, PANYNF's
rebuttal admits that the rent penalty provision is not an exclusive remedy. See id. at 15. PANYNJ
does not contest the lease obligation to bring carrier cargo to the port, PANYNIJ does not claim
that the rent penalty was, or is, an exclusive remedy, and PANYNJ does not contest that other
remedies to enforce the Port Guarantee obligation were, and are, available to PANYNJ in the
lease. Rather, of the other remedies available to PANYNJ for APM’s failure to fulfill its
obligation to bring Maersk cargo to the port, PANYNJ merely asserts in rebuttal that one of the
potential remedies (injunctive action or specific performance) is considered an “extraordinary
remedy . . . generally available only when other remedies are in some way inadequate.” See Id.
at 15, n.4 (citation omitted).

Regardless of the applicability of the alleged authority to this proceeding, PANYNI’s
admission of other remedies totally eviscerates its assertion that it is undisputed fact that Maher
knew or should have known that PANYNJ would not enforce the cargo guarantee except by
issuing a rent penalty because the rent penalty was an express remedy in the lease. See e.g.,
PANYNJ’s Statement §f 21-24. Furthermore, without briefing the cases cited in PANYNJ’s
Reply, PANYNIJ’s unsupported legal and factual assertion that “the increased rent provision™ is

an “adequate compensatory remed(y], id. at 15, n4, only further demonstrates the existence of a

constituted knowledge that Maher knew or should have known that the differences were undue,
“further underminfed] Maher’s position.” PANYNJ does not explain how or why the testimony
does not show a dispute of PANYNIJ’s allegedly undisputed material fact that the document
allegedly supports knowledge of a claim in 200!. The cited testimony plainly disputes
PANYNI’s alleged fact.
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dispute of fact (and law) with respect to this issue. None of these rebuttal schemes is permitted

by the Order or the Rules.

In sum, PANYNJF’s Reply is a classic “reply to a reply.” Neither the reply nor the
supplemental briefing were directed or permitted by the Order. PANYNI seeks, without leave,
to advance new authority and argument in support of its motion for summary judgment. Under
the guise of responding to a statement of “new facts” in dispute that was not filed, PANYNJ
attempts to file a wholesale rebuttal to Maher’s Responding Statement. Even if PANYNJ had
sought leave to reply or to file a supplemental brief, which it did not, nothing in PANYNJ’s
Reply suggests that it would meet the burden of showing that the filing is needed to “prevent
undue hardship, manifest injustice, or if the expeditious conduct of business so requires.” To the
contrary, the expeditious conduct of business applicable here was set out in the supplemental
submissions directed and permitted by the Order, which did not include PANYNJ’s Reply. FMC
Rules 73 and 74 are clear that repetitious papers and replies to replies do not advance the
business of the Commission. And the hardship and injustice resulting if PANYNJ is permitted to
have the last word on its motion for partial summary judgment would be against Maher, not

PANYNJ.

CONCLUSION

PANYNJ’s Reply is an improper, repetitive and prejudicial “reply to a reply” and a
repetitious motion that violates the Order and is prohibited by FMC Rules 74 and Rule 73(e).
For the foregoing reasons, PANYNJ’s Reply should be struck. In the event that it is not struck,

Maher requests leave to reply in order to have a fair opportunity to fully respond to the new,
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allegedly applicable authority and argument advanced in support of PANYNJ’s motion and the

alleged facts and rebuttals in PANYNJ’s Reply.

Dated: April 26, 2011 Respectfully submitted,

Q;)L Kiern
Bryant E. Gardner
Gerald A. Morrissey I
WINSTON & STRAWN LLP
1700 K Street, N.W.
Washington, D.C. 20006
lkiern@winston.com.
bgardner@winstor.com
gmorrissey@winston.com
Telephone: 202-282-5000
Facsimile: 202-282-5100
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BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. 08-03

MAHER TERMINALS, LLC
COMPLAINANT
V.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

RESPONDENT

THE PORT AUTHORITY OF NEW YORK AND
NEW JERSEY’S OPPOSITION TO MAHER
TERMINAL, LLC’S MOTION TO STRIKE

Respondent, the Port Authority of New York and New Jersey (the “Port
Authority”), hereby submits its Opposition to Maher Terminals LLC’s (“Maher”)
Motion to Strike PANYNJ’s Responding Statement Reply and Supplemental Brief
(“Motion to Strike™).

Maher’s Motion to Strike is a blatant attempt to conceal its own failure to comply
with Your Honor’s Order to Supplement' by baselessly accusing the Port Authority of
being the non-complying party, to gain an opportunity to put in a reply to a reply and get
the last word, and, yet again, to create a meritless dispute in the this matter. The Qrder to
Supplement clearly stated that “[ilf Maher includes additional facts in its statement, on or

before April 20, 2011, PANYNJ must serve and file a responding statement either

' Order to Supplement the Record on PANYNJ's Motion for Partial Summary Judgment, filed April 1,
2011,




admitting or disputing each of the facts in Maher's statement.” Order to Supplement at 3.
Despite this instruction, Maher’s Motion to Strike alleges that the Port Authority did not
have a right to respond to Maher’s Responding Statement,? because Maher did not
provide any additional “affirmative facts” in separately numbered paragraphs, see Motion
to Strike at 7. Notwithstanding Maher’s tactic of providing additional facts in response to
the Port Authority’s facts ~rather than in the separately numbered paragraphs required by
the Order to Supplement —the Order clearly entitles the Port Authority to respond to such
additional facts. Simply because Maher failed to comply with Your Honor’s instructions
does not entitle it to submit additional facts without affording the Port Authority the
opportunity to respond.

And indeed, it is readily apparent that Maher’s Responding Statement did provide
additional facts. For example, paragraph 22 of the Port Authority’s Statement of
Undisputed Facts® stated that the Port Guaranty section of the Maersk lease includes a
certain quote regarding a rental increase remedy. In response to this fact, Maher admitted
that this quote appears in the lease section but then asserted that the lease contains
numerous other remedies in a lengthy two page response. Maher’s Responding
Statement at 11-13. This latter statement was clearly neither an admission nor a rebuttal
to the Port Authority’s statement that the lease contains the quoted language and was
instead the assertion of a new fact. Maher’s Responding Statement is replete with similar
examples, including Maher’s assertion that it did not learn of the supposedly undue

preferences in the Maersk Lease until 2007-2008, an assertion that appears in response to

? Maher's Responding Statement to the Port Authority’s Statement of Material Facts as to Which There is
No Genuine Dispute (“Maher’s Responding Statement™), filed April 15, 2011,

? The Port Authority's Statement of Material Facts as to Which There is No Genuine Dispute (“Statement
of Undisputed Facts™) at 6, filed April §, 2011,




paragraphs 6, 7, 8, 10, 11, 13, and 24 of the Port Authority’s Statement of Undisputed
Facts. Such assertion was plainly neither a specific admission nor a specific denial of the
discrete facts contained in the Port Authority’s paragraphs, but was instead an attempt to
advance an additional contention.”

The filing of its Motion to Strike reveals Maher’s calculated strategy to defy the
Order to Supplement with the aim of depriving the Port Authority of the opportunity
conferred by the Order to respond to Maher’s assertion of additional factua) atlegations.
Such attempt should not be countenanced, and instead Your Honor’s instruction that the
Port Authority was entitled —indeed, obligated— to respond to such additional facts
should be foHowed.

Nor should Maher be granted the opportunity to file a further reply, since such a
reply to a reply would be exactly the type of redundant rehashing of Maber’s legal
arguments that FMC Rule 74(a) specifically prohibits. Moreover, such a reply to a reply
is unnecessary because the Port Authority’s Responding Statement did not assert any new
facts, instead limiting itself to a simple response to the new facts contained in Maher’s
Responding Statement. Finally, Maher has already used its Motion to Strike to respond
to the Port Authority’s Responding Statement, despite not having any leave from Your

Honor to do so.”

* Moreover, Maher's Responding Statement includes not only additional facts, but also additional legal
arguments, supporied in places with case citations and authority, designed net to admit or deny the discrete
facts set forth in the paragraph, but rather to re-argue Maher’s legal positions. The Port Authority limited
its response to such legal arguments to the Introductory Paragraph.

’ For instance, Maher spends an entire page of its Motion to Strike rehashing its allegation that the Port
Guaranty rental ncrease provision was not an exclusive remedy. See Motion to Strike at 10,



For the foregoing reasons, Maher’s Motion to Strike should be denied.

Dated: April 28, 2011

Respectfully submitted,
/

h[/({”/_,] Lorstiu

Peter D. Isakoff

Holly E. Loiseau

Alexander O. Levine

WEIL, GOTSHAL & MANGES LLP
1300 Eye Street, NW

Suite 900

Washington, DC 200005

Richard A. Rothman

Robert S. Berezin

Kevin F. Meade

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153
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FEDERAL MARITIME COMMISSION

FEDERAL MARITIME COMMISSION

WASHINGTON, D.C.

DOCKET NO. 08-03
MAHER TERMINALS, LLC

Y.

PORT AUTHORITY OF NEW YORK AND NEW JERSEY

INITIAL DECISION GRANTING IN PART MOTION FOR SUMMARY JUDGMENT
AND DISMISSING CLAIM FOR A REPARATION AWARD BASED ON
LEASE-TERM DISCRIMINATION CLAIMS'

On June 3, 2008, complainant Maher Terminals, LLC (Maher) commenced this proceeding
by filing a Complaint with the Secretary alleging violations of the Shipping Act of 1984 (Shipping
Act or Act) by respondent Port Authority of New York and New Jersey (PANYNI) in the leasing
of certain land and facilities at the Elizabeth Port Authority Marine Terminal (Port Elizabeth). On
February 28,2011, PANYNJ filed 2 motion for summary judgment on the portions of the Complaint
“based on supposed unreasonable discrimination in lease terms, on the ground that all such claims
are barred by the Shipping Act’s three-year statute of limitations.” ([PANYNIJ] Motion for
Summary Judgment of Maher Terminals, LLC’s Lease-Term Discrimination Claims (PANYNJ
MSJ)at1.)

The material facts as to which there is no genuine dispute establish that Maher’s claim that
PANYNYJ discriminated against Maher in negotiations leading up to signing the lease and in the
lease itself accrued on October 1, 2000, the date Maher signed its lease. On October 1,2000, Maher
knew that it had been injured as alleged in its Complaint and knew that PANYNIJ caused the injury.
The Shipping Act mandates that a complaint seeking a reparation award be filed within three years
of the date the claim accrues. 46 U.S.C. § 41301(a). Maher filed its Complaint more than seven and

' The initial decision will become the decision of the Commission in the absence of
review by the Commission. Any party may file exceptions to this decision within twenty-two
days of the date of service. 46 C.F.R. § 502.227.




one-half years after its claim accrued. Therefore, Maher’s claim for a reparation award based on
alleged discrimination in the negotiations that resulted in the lease and/or the lease itself is barred
by the statute of limitations. Maher’s claim for a cease and desist order is not subject to the three-
year statute of limitations. Therefore, PANYNJ’s motion for summary judgment on the cease and
desist claim is denied.

L BACKGROUND AND FMC NO. 07-01.

PANYNJ owns Port Elizabeth. APM Terminals North America, Inc. (APM or APMT),
formerly known as Maersk Container Service Company, Inc. (Maersk), occupies certain land and
facilities at Port Elizabeth for use as a marine terminal pursuant to Lease EP-248 with PANYNJ
dated January 6, 2000, filed with the Commission as FMC Agreement No. 201106 on August 2,
2000. Complainant Maher occupies certain land and facilities at Port Elizabeth for use as a marine
terminal pursuant to Lease EP-249 with PAN'YNJ dated October 1, 2000, filed with the Commission
as FMC Agreement No, 201131 on March 8, 2002.? Lease EP-248 and Lease EP-249 differ on
several provisions, including the basic annual rental rate per acre, investment requirements,
throughput requirements, first point of rest requirement for automobiles, and the security deposit
requirement. (Complaint at IV.B.)

On December 29, 2006, APM commenced a Commission proceeding when it filed a
Complaint alleging that PANYNJ violated the Shipping Act by failing to fulfill certain obligations
owed to APM pursuant to Lease EP-248. APM Terminals North America, Inc. v. Port Authority of
New York and New Jersey, FMC No. 07-01 (FMC Jan. 9, 2007) (Notice of Filing of Complaint and
Assignment). APM alleged that it did not receive an additional portion of marine terminal property
(the Added Premises) by the date on which Lease EP-248 required PANYN]J to provide it. APM
further alleged that the delay caused harm to APM and that the delay showed a preference for Maher
in violation of the Act. PANYN]J filed an Answer to the Complaint denying liability and filed a
Counter-Complaint against APM for allegedly failing to perform construction work required by
Lease EP-248.

Maher occupied the Added Premises pursuant to Lease EP-249 at and after the time Lease
EP-248 required PANYN]J to transfer the Added Premises to APM, PANYNI filed a third-party
complaint against Maher in FMC No. 07-01 alleging that Maher failed to surrender the Added
Premises to PANYNJ as required by Lease EP-249. Maher filed an Answer to the third-party
complaint denying liability and filed a Counter-Complaint against PANYNJ alleging that PANYNJ
failed to provide Maher with reasonably specified dates to vacate the Added Premises as required
by Lease EP-249, and failed to make specified improvements PANYNJ was required to make before
PANYNI could require Maher to surrender the Added Premises.

?1 take official notice of the leases pursuant to 46 C.F.R. § 502.226. The leases are
available at http;//www?2 fimc.gov/agreements/mtos_npage.aspx (last visited April 19, 2010).
They are also attached to PANYNI’s motion for summary judgment as Levine Declaration
Exhibits A (Lease EP-249) and B (Lease EP-248).
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The parties engaged in extensive discovery in FMC No. 07-01. APM and PANYNJ also
engaged in settlement discussions and eventually signed a proposed Settlement Agreement and a
Third Supplemental Agreement to Lease EP-248 resolving their claims in FMCNo. 07-01 and other
matters related to Lease EP-248. In addition to resolving claims between APM and PANYNJ, the
Settlement Agreement provided that PANYNJ would dismiss its third-party complaint against
Maher in FMC No. 07-01 and a related proceeding against Maher in New Jersey state court.

APM and PANYNYJ filed a motion seeking approval of the Settlement Agreement, Maher
opposed the motion. On October 24, 2008, the Settlement Agreement was approved, APM
Terminals v. PANYNJ, FMC No. 07-01 (ALI Oct. 24, 2008) (Initial Decision Granting Joint Motion
for Approval of Settlement Agreement and Dismissal with Prejudice), and Maher filed exceptions.
On April 1, 2009, the Commission denied Maher’s exceptions and dismissed the proceeding
between APM and PANYNJ. APM Terminals v. PANYNJ, FMC No. 07-01 (FMC Apr. 1, 2009)
(Order Denying Exceptions and Petition for Stay). The Commission consolidated Maher’s Counter-
Complaint against PANYNJ in FMC No. 07-01 with this proceeding. Id.

1. MAHER’S SHIPPING ACT CLAIMS - FMC NO. 08-03.

On June 3, 2008, before APM and PANYN]J settied their claims in FMC No. 07-01, Maher
filed its Complaint in this proceeding. Maher Terminals, LLC v. Port Authority of New York and
New Jersey, FMC No. 08-03 (FMC June 11,2008) (Notice of Filing of Complaint and Assignment).
In Part IV of its Complaint, “Statement of Facts and Matters Complained of,” Maher states:

A Maher seeks a cease and desist order and reparations for injuries caused to
it by PAN'YNJ's violations of the Shipping Act, 46 U.S.C. §§ 41106(2) and
(3) and 41102(c), because PANYNJ (a) gave and continues to give an undue
or unreasonable prejudice or disadvantage with respect to Maher, (b) gave
and continues to give an undue or unreasonable preference or advantage with
respect to APMT, (¢) has and continues unreasonably to refuse to deal or
negotiate with Maher, and (d) has and continues to fail to establish, observe,
and enforce just and reasonable regulations and practices relating to or
connected with receiving, handling, storing or delivering property.

B. PANYNI’s agreement with APMT, EP-248, violated the foregoing
provisions of the Shipping Act by granting and continuing to grant to APMT
unduly and unreasonabiy more favorable lease terms than provided to Maher
in EP-249, including but not limited to the basic annual rental rate per acre,
investment requirements, throughput requirements, a first point of rest
requirement for automobiles, and the security deposit requirement.

(Complaint at 3 (attached to PANYNJ MSJ Levine Declaration, Exhibit C).) Maher alleges it has
“sustained and continues to sustain injuries and damages . . . amounting to a sum of millions of
doMars.” (Id. at 5.) Asremedies, Maher seeks a cease and desist order and reparations for its actual
injury plus interest, costs, and attorneys fees, and any other damages determined. ({d. at 6.)
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PANYNJ admitted some allegations, denied some allegations, and neither admitted nor
denied some allegations. (Answer at 1-6.} PANYN]J also raised several affirmative defenses,
including a defense that “Maher’s claims are barred by the applicable statute of limitations.” (/d.
at 7.} The parties have engaged in extensive discovery.

Maher alleges that PANYNJ violated sections 41106(2), 41106(3) and 41102(c) of the
Shipping Act: “A marine terminal operator may not — . . . (2) give any undue or unreasonable
preference or advantage or impose any undue or unreasonable prejudice or disadvantage with respect
to any person; or (3) unreasonably refuse to deal or negotiate.” 46 U.S.C. § 41106. “A .., marine
terminal operator . . . may not fail to establish, observe, and enforce just and reasonable regulations
and practices relating to or connected with receiving, handling, storing, or delivering property.”
46 U.S.C. § 41102(c). In a discovery dispute, Maher summarized the legal foundation for its claims
in this proceeding, stating:

This case involves a straightforward application of Ceres Marine Terminal v. Md.
Port Admin., No. 94-01, 27 S.R.R. 1251, 1270-72 (F.M.C. Oct. 10, 1997). As set
forth in Maher’s Complaint, PANYN]J violated the Shipping Act by refusing to
provide to Maher preferential lease terms provided to [Maersk/APM]. Even though
Maher guaranteed more cargo, PANYNJ unlawfully preferred APM over Maher
because PANYNJ viewed Maher as a mere terminal operator presenting no risk to
leave the port. By contrast, PANYNIJ treated APM as an ocean carrier because its
parent ocean carrier, Maersk shipping lines, presented a threat to leave the port.

Therefore, PANYNJ unlawfully preferred APM for the same improper reason the
EMC rejected in Ceres Terminal. . . .

First, whether PANYNJ’s refusal to provide Maher the same terms it
provided to APM is lawful turns on PANYNJ meeting its burden of proof that it
expressed legitimate transportation factors justifying the discrimination af the time.
PANYNJ’s belated proffer of post-hoc rationalizations of alleged transportation
factors that did not exist prior to conclusion of the Maher lease in October 2000 is
not a legal basis to obtain discovery into wholly unrelated events occurring after
PANYNJ imposed disparate terms on Maher. Moreover, to the extent that PANYN]J
did express or even rely upon such justifications at the time of the discrimination,
any such documents would be found in PANYNZD’s files, not Maher’s. . . .

Second, PANYNJ misconstrues the damages alleged in the Complaint.
Mabher’s Complaint alleges damages for the difference between terms of its lease that
are prejudicial to Maher as compared to the preferential terms in APM’s lease.
Indeed, as explained in Ceres Terminal, the legal measure of damages in this
proceeding is the financial difference between the two leases. /d. at 1271 n.48.
Nevertheless, PANYNJ asserts that “In addition to seeking damages for the period
from 2000 to date, Maher claims that as a result of certain differences in the terms
of these leases, it has suffered and continues to suffer continuing competitive harm
and injury relative to APMT.” But Maher makes no such “additional” damage claim.,

4




(Maher Terminals, LLC’s Reply in Opposition to Respondent’s Motion to Compel Production from
Complainant and Motion for Protective Order at 1-3 (emphasis in original) (attached to PANYNJ
MSJ Levine Declaration, Exhibit D). See also, id. at 14-15 (similar discussion).)’

III. PANYNJ’'S MOTION FOR SUMMARY JUDGMENT ON THE AFFIRMATIVE
DEFENSE OF STATUTE OF LIMITATIONS.

A, PANYNJ’s Argument,

The Shipping Act provides: “A person may file with the . . . Commission a swormn complaint
alleging a violation of this part . . . . If the complaint is filed within 3 years after the claim accrues,
the complainant may seek reparations for an injury to the complainant caused by the violation.”
46 U.S.C. §41301(a). Seealso46U.S8.C. § 41305(b) (“If the complaint was filed within the period
specified in section 41301(a) of this title, the . . . Commission shall direct the payment of reparations
to the complainant for actual injury caused by a violation of this part. . ..”).

PANYNJ moves for sumnmary judgment on Maher’s claims that are “based on supposed
unreasonable discrimination in lease terms, on the ground that all such claims are barred by the
Shipping Act’s three-year statute of limitations.” (PANYNJ MSJ at 1.)

This motion does not seek summary judgment with respect to any non-lease term
claims asserted by Maher, such as that the Port Authority has “refused to deal” with
Maher, inasmuch as any such claim appears to be based upon alleged actions by the
Port Authority during 2007 and 2008, i.e., within the three-year limitations period.

(PANYNJMSJat2n.2)

Lease EP-248 between PANYNIJ and Maersk was signed Janvary 6, 2000. Lease EP-249
between PANYNJ and Maher was signed October 1, 2000. PANYNJ argues that all of the allegedly
discriminatory lease terms were established as of October 1, 2000, and PANYNJ committed any
allegedly discriminatory acts in the negotiations that resulted in Lease EP-249 on or before October
1, 2000, therefore, Maher’s claim accrued on that date. PANYNIJ quotes Maher’s response to
PANYNTYs first set of interrogatories to support its position.

Maher’s damages include the difference between Maher’s base rent and APM’s base
rent that Maher must pay PANYNIJ over the 30-year term of Maher’s lease, . . .
Based on this difference the base rent and escalator differential damages alone

* The Commission also discussed the elements of a section 10(d)(1) violation with regard
to terminal practices. Ceres Marine Terminals, 27 S.R.R. at 1274, Maher’s Response did not
discuss section 10(d)(1). Maher’s claim for a reparation award for violations of section 10(d)(1)
in the negotiations that resulted in Lease EP-249 and Lease EP-249 itself accrued at the same
time as its claims for violations of sections 10(b)(11) and (12).
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incurred by Maher since 2000 total approximately $86 million. According to the
disparate lease terms of leases and EP-249, these damages total approximately $474
million through the 30-year lease period based upon the disparate base rent and
escalator.

(Maher’s Resp. to Port Authority’s First Set of Interrogatories at 10, Aug. 29, 2008 (attached to
PANYNJ MSJ, Levine Declaration Ex. H).) PANYNYJ also relies on argument Maher made in
opposition to PANYNJY’s earlier motion to compel production of documents.

Maher’s Complaint alleges damages for the difference between terms of its lease
[EP-249] that are prejudicial to Maher as compared to the preferential terms in
APM’s lease [EP-248]. Indeed, as explained in Ceres Terminal, the legal measure
of damages in this proceeding is the financial difference between the two leases.
[Ceres Marine Terminal, 27 SR.R. ] at 1271 n.48. Nevertheless, PANYNJ asserts
that “In addition to seeking damages for the period from 2000 to date, Maher claims
that as a result of certain differences in the terms of these leases, it has suffered and
continues to suffer continuing competitive harm and injury relative to APMT.” But
Maher makes no such “additional” damage claim.

(Maher’s Reply in Opposition to Respondent’s Motion to Compel Production from Complainant &
Motion for Protective Order filed Oct. 9, 2008, at 3 (attached to PANYNJ MSJ, Levine Declaration
Ex. D)) PANYNIJ argues:

Maher has thus clearly and affirmatively asserted that all of its damages for its
lease-term discrimination claims, including those over the entire thirty-year lease
period, were fixed by the time Maher entered into its lease in October 2000.
Accordingly, that is when its lease-term discrimination claims accrued. . .. Yet,
Maher did not file its Complaint until June [3], 2008, over seven-and-a-half years
later. Thus, unless some exception applies, Maher’s Lease discrimination claims are
barred by the Shipping Act’s three-year statute of limitations.

(PANYNJ MSJ at 21.)

PANYNIJ relies on the Commission decision in Inlet Fish Producers, Inc. v. Sea-Land
Service, Inc. (Inlet Fish), 29 S.R.R. 306 (2001), for the proposition that in Commission proceedings,
the three-year statute of limitations for a complaint seeking a reparation award begins to run when
the complainant discovered that it had a cause of action. (PANYNJI MSJ} at 1-2.) See Inlet Fish, 29
S.R.R. at 313 (“The Commission has determined to adopt the discovery rule, and to hold that Inlet
Fish’s cause of action accrued when it knew or should have known that it had a case against MSL.”).
PANYNIJ contends that Maher knew or should have known of all the differences between Lease
EP-248 and Lease EP-249 when Maher signed Lease EP-249. (PANYNJMSJat21-22.) PANYNJ
argues that because Maher knew or should have known of the lease differences when it signed the
lease, the “discovery rule” does not apply to permit Maher’s cause of action to accrue at a later date.
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PANYNTJ also contends that if it is assumed that imposition of disparate-lease terms on
Maher violates the Act, PANYNT did not commit any overt acts of lease discrimination after Lease
EP-249 was signed.

Mabher relies exclusively upon the differing provisions of the allegedly
discriminatory leases themselves, which were fixed in October 2000. To the extent
that the Port Authority received payments or other benefits under Maher’s lease
during the limitations period, such payments and benefits were simply the “unabated
inertial consequences” of pre-limitations actions. Indeed, Maher’s interrogatory
responses with respect to damages made clear that all thirty years” worth of its
alleged damages ~ such as they are — were fixed as of the signing of its lease.

(PANYNJ MSJ at 23.) “In short, Maher’s lease discrimination claims accrued in October 2000
when it signed its lease, over seven-and-a-half years before Maher filed its Complaint, well outside
the applicable three-year statute of limitations period. Accordingly, reparations for all of its
lease-term discrimination claims are time-barred.” (/d. at 26.)

PANYNIJ also argues that since the claim for a reparation award is barred by the statute of
limitations, a cease and desist order is also barred.

While the FMC has held that its authority to enter a cease and desist order is not
subject to the Shipping Act’s statute of limitations, Maher cannot validly invoke such
authority as the basis for secking relief on its lease-term discrimination claims. As
discussed above, there are no allegations of any overt acts of discrimination within
the limitations period. Allofthe acts of which Maher complains occurred more than
eight years ago. In other words, there is no ongoing conduct with respect to the
alleged lease-term discrimination from which the Port Authority can be ordered to
cease and desist.

(/d. (emphasis in original).)
B. Mabher’s Opposition.

Maher alleges that PANYNJ discriminated against it and in favor of Maersk/APM through
the imposition of several lease provisions.

PANYND’s agreement with APMT, EP-248, violated the foregoing provisions of the
Shipping Act by granting and continuing to grant to APMT unduly and unreasonably
more favorable lease terms than provided to Maher in EP-249, including but not
limited to the basic annual rental rate per acre, investment requirements, throughput
requirements, a first point of rest requirement for automobiles, and the security
deposit requirement.




{Complaint at 3 (Part IV.B); see also id. at 3-4 (IV.C through IV.J}.) Maher concedes that it knew
of the allegedly discriminatory differences between Maersk/APM Lease EP-248 and Maher Lease
EP-249 on October 1, 2000, when it signed the lease.

Maher has not contested in this proceeding, and does not contest, that Maher knew
or should have known of the facial differences in the lease terms prior to [June] 3,
2005. Indeed, Maher does not contest that Maher either knew or should have known
of the facial differences in the lease terms when they were publicly-filed.

(Maher’s Reply in Opposition to Respondent’s Motion for Summary Judgment at 5, March 14,
2011)

Maher focuses on the Commission’s statement in Inlet Fish that “[ijt would not be
appropriate for Inlet Fish to lose its right to seek Commission adjudication of its dispute when it had
no conclusive information about such a dispute for several years after the shipments took place.”
Inlet Fish, 29 S.R.R. at 313. Maher argues that “[w}hat is decisive is that Maher did not know nor
should it have known that the different lease terms were an undue prejudice violating the Shipping
Act until it possessed conclusive information in May 2008 (Maher Opp. to MSJ at 4 (emphasis
added).) Maher contends that during discovery in FMC No, 07-01, it first learned that PANYN]J did
not have non-discriminatory reasons for imposing the differences between Lease EP-248 and Lease
EP-249 and argues that the statute of limitations did not begin to run until it had this information.

Maher only uncovered “conclusive information,” as outlined in Maher’s attached
Exhibit A, that it had Shipping Act claims against PANYNJ following the
depositions of several key witnesses in Dkt. 07-01, including APM Terminals’
witness Marc Oppenheimer (May 20, 2008) and Port Authority witnesses, including
Cheryl Yetka (May 28, 2008), and then Maher filed this action promptly on June 3,
2008.

(Maher Opp. to MSJ at 25 (emphasis in originai).)

DISCUSSION
L STANDARDS FOR A MOTION FOR SUMMARY JUDGMENT.

Summary judgment is appropriate when the pleadings and the record demonstrate that “there
is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The party seeking summary judgment may support its motion by
“identifying those portions of ‘the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any,” which it believes demonstrate the absence of a genuine
issue of material fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (quoting former Fed. R.
Civ. P. 56(c}). The administrative law judge must view the facts in the light most favorable to the
nonmoving party, giving the nonmoving party the benefit of all justifiable inferences derived from
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the evidence in the record. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). A motion
for summary judgment should be granted only when genuine disputes of material fact do nof exist.
McKenna Trucking Co., Inc. v. A.P. Moller-Maersk Line and Maersk Inc., 27 SR.R. 1045, 1052

(1997).

A party opposing a motion for summary judgment cannot rest on the allegations of his
complaint but must come forward and designate specific facts, by affidavit or otherwise, showing
that a genuine issue of material fact exists that can only be resolved by the trier of fact. Celotex,477
U.S. at 324; Nissan Fire & Marine Ins. Co., v. Fritz Companies Inc., 210 F,3d 1099, 1103 (9th Cir.
2000); Reese v. Jefferson School Dist. No. 14J, 208 F.3d 736, 738 (Sth Cir. 2000). The mere
existence of some alleged factual dispute will not defeat a properly supported motion for summary
Jjudgment because current Rule 56(a) requires “that there be no genuine [dispute) of material fact.”
Anderson, 477 U.S. at 247-248 (emphasis added). Material facts are those which could actually
affect the outcome of the lawsuit. Webd v. Lawrence Cnty., 144 F.3d 1131, 1135 (8th Cir. 1998).

In evaluating the evidence at the summary judgment stage, the court considers only those
facts which are supported by admissibie evidence. “[A] successful summary judgment defense
requires more than argument or reallegation; [the opposing party] must demonstrate that at trial it
may be able to put on admissible evidence proving its allegations.” JRT, Inc. v. TCBY Sys., Inc., 52
F.3d 734, 737 (8th Cir. 1995). See also Walker v. Wayne Cnty., Jowa, 850 F.2d 433, 434 (38th Cir.
1988) (holding that courts considering a summary judgment motion “may consider only the portion
of the submitted materials that is admissible or usable at trial™), cert. denied, 488 U.S. 1008 (1989).
The court is not required “to scour the record in search of a genuine issue of triable fact. We rely
on the nonmoving party to identify with reasonable particularity the evidence that precludes
summary judgment.” Keenan v. Alfan, 91 F.3d 1275, 1279 (Sth Cir. 1996), quoting Richards v.
Combined Ins. Co., 55 F.3d 247, 251 (7th Cir. 1995). The court “may limit its review to the
documents submitted for purposes of summary judgment and those parts of the record specifically
referenced therein.” Carmen v. San Francisco Unified Sch. Dist., 237 F.3d 1026, 1030 (9th Cir.
2001).

At summary judgment it is insufficient for the nonmoving party merely to reassert ultimate
facts without providing any support for the contentions. The inferences to be drawn from the facts
must be viewed in a light most favorable to the party opposing the motion, Gibson v. County of
Washoe, Nev., 290 F.3d 1175, 1180 (Sth Cir. 2002), cert. denied, 537 U.S. 1106 (2003), but
conclusory allegations as to ultimate facts are not adequate to defeat summary judgment. Hansen
v. United States, 7 F.3d 137, 138 (9th Cir. 1993). “‘Ultimate facts’ are defined . .. as ‘those which
the law makes the occasion for imposing its sanctions.’” Laughlin v. United States, 344 F.2d 187,
191 (D.C. Cir. 1965), citing Evergreens v. Nunan, 141 F.2d 927, 928 (2d Cir.), cert. denied, 323
U.S8. 720 (1944). “[T]he mere fact that the [nonmoving party] vigorously dispute[s] the legal
conclusions to be drawn from the facts presented by the [moving party is] no bar to the grant of
summary judgment.” Sagers v. Yellow Freight System, Inc., 529 F.2d 721, 728 n.13 (5th Cir. 1976)
(emphasis added). “It is axiomatic that where questions of law alone are involved in a case,
summary judgment is appropriate.” Int'l Ass’n of Machinists & Aerospace Workers, Dist. 776 v.
Texas Steel Co., 538 F.2d 1116, 1119 (5th Cir. 1976), cert. denied, 429 U.S. 1095 (1977). Where

-9-




the relevant facts are not in dispute and only one conclusion can be drawn from those facts, entry
of summmary judgment may be appropriate. Cathedral of Joy Baptist Church v. Village of Hazel
Crest, 22 F.3d 713, 719 (7th Cir. 1994) (affirming summary judgment on statute of limitations
ground against party that claimed benefit of discovery rule).

1L THE COMMISSION’S HOLDING IN CERES MARINE TERMINAL v. MARYLAND
PORT ADMINISTRATION.

Maher bases its discrimination claims on the Commission’s decision in Ceres Marine
Terminalv. Maryland Port Admin.,27 S.R.R. 1251 (FMC 1997}, aff 'd in part, rev'd in part on other
grounds sub nom. Maryland Port Admin. v. Federal Maritime Comm'n, 164 F.3d 624, 1998 WL
716035 (4th Cir. Oct. 13, 1998) (Table). See aiso Ceres Marine Terminal v. Maryland Port Admin.,
30 S.R.R. 358, 358-359 (FMC 2004) (discussing history). (See Maher Terminals, LLC’s Reply in
Opposition to Respondent’s Motion to Compel Production from Complainant and Motion for
Protective Order at 1-3 (attached to PANYNJ MSJ, Levine Declaration Ex. D).) Ceres Marine
Terminal leased property at Dundalk Marine Terminal from the Maryland Port Administration
(MPA) for use as a marine terminal. MPA leased other property at Dundalk to Maersk Line,
Universal Maritime Services Corporation, and Hale Intermodal Marine Comparny for use as amarine
terminal. Ceres Marine Terminal filed a complaint against Maryland Port Administration (MPA)
alleging the MPA violated sections 10(b)(11), 10(b)(12), and 10(d)(1) of the Shipping Act by
refusing to grant Ceres the same lease terms that it had granted to Maersk.*

At the time the Commission decided Ceres Marine Terminal, section 10 of the Act provided:

(b) Common Carriers. — No common carrier, either alone or in conjunction with any
other person, directly or indirectly, may — * * * (11) except for service contracts,
make or give any undue or unreasonable preference or advantage to any particular
person, locality or description of traffic in any respect whatsoever; (12) subject any
particular person, locality, or description of traffic to an unreasonable refusal to deal
or any undue or unreasonable prejudice or disadvantage in any respect whatsoever;
* * * (d) Common Carriers, Ocean Freight Forwarders and Marine Terminal
Operators. —~ (1) No common carrier, ocean freight forwarder, or marine terminal
operator may fail to establish, observe, and enforce just and reasonable regulations

* Ceres Marine Terminal and MPA signed the lease in November 1991. Ceres Marine
Terminal, 27 S.R.R. at 1253. The Secretary received Ceres Marine Terminal’s complaint on
December 30, 1993, well within the Act’s three-year statute of limitations. FMC Docket
Activity Log, Ceres Marine Terminal v. Maryland Port Admin., FMC No. 94-01, available at
http://www.fmc.gov/electronic_reading_room/proceeding_or_inquiry_log_search.aspx?F_Docke
tNumber=&F_DocketType=1&F _Title=&F DocketDateLBound=&F DocketDateUBound=&F
_IsClosed=&F_SortBy=DocketDate&F_SortOrder=DESC&F Pg=4&Docketld=324 (last visited
May 13, 2011). Therefore, Ceres Marine Terminal’s claim for reparations was timely.
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and practices relating to or connected with receiving, handling, storing, or delivering
property. * * * (3) The prohibitions in subsection (b)(11), (12), and (16) of this
section apply to marine terminal operators.

Ceres Marine Terminal, 27 S.R.R. at 1252 n.3. On October 14, 2006, the President signed a bill
reenacting the Shipping Act as positive law. The bill’s purpose was to “reorganiz[e] and restat[e]
the laws currently in the appendix to title 46. It codifies existing law rather than creating new law.”
H.R. Rep. 109-170, at 2 (2005). Sections 10(b}(11) and 10(b)(12) of the Act are now codified at
46 U.5.C. §§ 41106(2) and (3), the provisions of the Act that Maher alteges PANYNJ violated by
imposing different and less favorable provisions in Lease EP-249 than Lease EP-248,

In Ceres Marine Terminal, the Commission articulated the elements of proving a violation
of section 10(b)(11) and 10(b)(12) as follows:

In order to establish an allegation of an unreasonable preference or prejudice, it must
be shown that (1) two parties are similarly situated or in a competitive relationship,
(2) the parties were accorded different treatment, (3) the unequal treatment is not
Jjustified by differences in transportation factors, and (4) the resulting prejudice or
disadvantage is the proximate cause of injury. The complainant has the burden of
proving that it was subjected to different treatment and was injured as a result and
the respondent has the burden of justifying the difference in treatment based on
legitimate transportation factors.

Ceres Marine Terminal, 27 S.R.R. at 1270-1271.
In addressing the merits, the Commission found that:

MPA’s only expressed reason for denying Ceres the Maersk lease terms was Ceres’
status as an MTO. At oral argument, MPA’s counsel reasoned that as an MTO,
Ceres had no control over vessels and could not back up a guarantee to bring vessels
to the Port. Counsel further argued that Ceres’ offer to pay a penalty for failure to
meet a vessel call guarantee really was “something different from a guarantee” like
that offered by Maersk. Thus, the issue remains whether status is a legitimate
transportation factor on which a port may base differences in lease terms for its
facilities.

We find that MPA unreasonably prejudiced Ceres and unduly preferred
Maersk when it refused to grant Ceres parity with Maersk. MPA’s refusal, based on
the shaky premise that Maersk can guarantee vessel calls and Ceres, without the
backing of an ocean carrier, cannot, does not withstand scrutiny. Maersk’s vessel
call guarantee does not guarantee to MPA any more than Ceres could have
guaranteed had it been allowed. MPA’s accordance of significance only to Maersk’s
vessel call guarantee, by virtue of its status as a carrier, is patently unreasonable in
light of Ceres’ abilities to fulfill the terms of the Maersk lease, including the vessel
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calls inherent in its cargo guarantee, its business record and long history at the Port,
and its ability to attract carrier customers who do control vessel calls. The
reasonableness of MPA’s decision is belied by its either having ignored these factors
or its inability to explain why these factors are insignificant. Additionally, the vessel
call guarantee upon which MPA so heavily relies is not supported by a shortfall
penalty or a liquidated damages provision; in the event that Maersk fails to meet its
minimum requirement, MPA would have to seek traditional breach of contract relief
in an appropriate state court. Ceres was willing and able to provide the same sort of
guarantee to MPA.

Ceres Marine Terminal, 27 SR.R. at 1272 (citations to record and footnotes omitted). Maher
alleges that PANYNJ discriminated against it and in favor of Maersk/APM for substantially the
same reasons as MPA discriminated against Ceres Marine Terminal and in favor of Maersk.

III. THE DISCOVERY RULE GOVERNS WHEN A CLAIM ACCRUES UNDER THE
SHIPPING ACT.

As the parties recognize, the Commission has adopted what is called the “discovery rule”
to determine when a cause of action accrues under the Shipping Act. “The Commission has
determined to adopt the discovery rule, and to hold that [a complainant’s] cause of action accrue[s]
when it [knows or should know] that it [has] a case against [a respondent].” Inlet Fish, 29 S.R.R.

at 313.

There are compelling reasons suggesting that a flexible approach to the accrual of
a cause of action is the better course of action. The Commission has an interest in
the precedent established by its adjudication of alleged Shipping Act violations —
such adjudication is a form of private enforcement of the rights established by
Congress in the statute. Based on this understanding of the Act, a flexible rule
permitting the inclusion of complaints that would otherwise be dismissed under a
more strict approach would allow the Commission to pass on the legality of allegedly
injurious conduct. Also, application of a stricter rule would exonerate certain
respondents even if their conduct were unlawful, simply because a potential
complainant was unable to identify the existence of its cause of action. This is, of
course, to be distinguished from a case in which a complainant is aware of a cause
of action but merely fails to act on that knowledge.

Id

[IJmplementing the rule that a cause of action accrues when a party knew or
should have known that it had a claim is consistent with the statutory construction
used by numerous courts of appeals. In Connors v. Hallmark & Son Coal Co., 935
F.2d 336, 342 (D.C. Cir. 1991), the court held that unless Congress has provided a
directive that a cause of action accrues when an injury occurs, the discovery rule
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should apply. Explaining the practical application of the rule, the court in Connors
held:

[1]f the injury is such that it should reasonably be discovered at the
time it occurs, then the plaintiff should be charged with discovery of
the injury, and the limitations period should commence, at that time.
But if, on the other hand, the injury is not of the sort that can readily
be discovered when it occurs, then the action wiil accrue, and the
limitations period commence, only when the plaintiff has discovered,
or with due diligence shouid have discovered, the injury,

Id. (citing Cada v. Baxter Healthcare Corp., 920 F.2d 446 (7th Cir. 1990)). The
court also noted that this rule has been adopted by “[a]t least eight federal courts of
appeals.” Id.

Id at314.

IV. FACTS NOT IN DISPUTE MATERIAL TO THE QUESTION OF WHETHER
MAHER KNEW OR SHOULD HAVE KNOWN IT HAD A CLAIM AGAINST
PANYNJ ON OCTOBER 1, 2000.

The critical inquiry for this motion for summary judgment is whether the material facts as
to which there is no genuine dispute establish that Maher’s claim that PANYNJ discriminated
against it in Lease EP-249 as compared to Maersk/APM in Lease EP-248 accrued October 1, 2000;
that is, what did Maher know on October 1, 2000, and based on what it knew did Maher know or
should it have known that it had a claim against PANYNJ for alleged discrimination in the
negotiations that resulted in Lease EP-249 and Lease EP-249 itself? “A ‘genuine’ [dispute] is one
that could be resolved in favor of either party, and a ‘material fact’ is one that has the potential of
affecting the outcome of the case.” Calero-Cerezo v. U.S. Dep’t of Justice, 355 F.3d 6, 19 (1st Cir.
2004), citing Anderson v. Liberty Lobby, 477 U.S. at 248-250.

On April 1, 2011, I required the parties to supplement the record by filing statements of
material fact as to which there is no genuine dispute. Maher v. PANYNJ, FMC No. 08-03 (ALJ Apr.
1,2011) (Order to Supplement Record on PANYNJ’S Motion for Partial Summary Judgment).

This document must set forth in separately numbered paragraphs a concise statement
of each material fact as to which [the party] contends there is no genuine dispute
together with a citation to the portion of the motion record establishing the fact or
demonstrating that it is uncontroverted. Each paragraph must be limited as nearly
as practicable to a single factual proposition.

{d at2-3. On April 8,2011, PANYNIJ served and filed the statement required by the April 1, 2011,

Order. I have determined that not all the statements proffered by PANYNIJ are material to the
question of whether Maher’s claim accrued on October 1, 2000. Statements 13, 16,17, 18, 19, and
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21 set forth facts regarding events occurring after October 1, 2000, or otherwise are not material to
this motion; therefore, they have been stricken. See Tropigas de Puerfo Rico, Inc. v. Certain
Underwriters at Lloyd’s of London, 637 F.3d 53,2011 WL 834072, at *3 (1st Cir. 2011) (when
considering motion for summary judgment, not error for district court to ignore submitted facts that
are not material or are argumentation). Statement 24 sets forth mixed questions of fact and law and
argument; therefore, it has been stricken. Judson Atkinson Candies, Inc. v. Latini-Hohberger
Dhimantec, 529 F.3d 371, 382 n.2 (7th Cir. 2008) (not error to strike purported statements of
material fact as to which there is no genuine dispute that contain improper legal argument).

On April 15,2011, Maher served its response to PANYNI’s statement. The response admits
to many of PANYNJ’s statements of material facts. I have determined that some of Maher’s
responses set forth facts regarding events occurring after October 1, 2000, thus were not known by
Maher on that date, otherwise are not material to this motion, and/or are argumentative and have
stricken those portions.

On April 20, 2011, PANYNIJ filed [PANYNJ’s] Responding Statement to the New Facts
Contained in Maher Terminals LLC’s Responding Statement and in Further Support of its Motion
for Summary Judgment. PANYNJ responded to Maher’s argumentation in Maher’s statement. Just
as argumentation in Maher’s response to PANYNJ’s statement is improper, argumentation in reply
to Maher’s arghmentation is improper and is stricken.

The material facts are set forth below. For the convenience of the Commission and the
parties, the stricken statements and responses and the reasons for striking are included in an
appendix to this decision. PANYNJ’s reply to Maher’s response is not set forth in the appendix.

PANYNTI Statement 1:

The lease between the Port Authority and Maersk Container Service Company, Inc., EP-243
(the “Maersk Lease”), was executed as of January 6, 2000. See Maersk Lease at
08PA000203 15, attached as Exhibit B to the Declaration of Alexander O. Levine in Support
of The Port Authority of New York and New Jersey’s Motion for Summary Judgment of
Maher Terminals, LLC’s Lease-Term Discrimination Claims, Levine Declaration (“Levine
Decl.™).

Maher Response 1:
Admitted.
PANYNJ Statement 2:

The Maersk Lease was publicly filed with the Federal Maritime Commission (“FMC”) as
FMC Agreement No. 201106, date-stamped August 2, 2000. See id. at 08PA00020316.
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Maher Response 2:
Admitted.

PANYNTJ Statement 3;

The Maersk Lease became publicly available upon its filing with the FMC, See Maher
Terminals, LLC’s (“Maher™) Responses to Port Authority’s First Set of Interrogatories to
Mabher at Interrogatory No. 2 (at page 6), August 29, 2008, attached as Exhibit H to Levine
Decl. (“[T]he terms of this agreement are publicly available, the subject of media coverage,
and therefore, likely are widely known by many persons.”).

Maher Response 3:
Admitted.

PANYNIJ Statement 4;

The lease signed between The Port Authority and Maher Terminals, LLC, Lease No. EP-249
(the “Maher Lease™), was signed as of October 1, 2000 — two months after the Maersk Lease
was publicly filed and available. See Maher Lease at 08PA00001884, attached as Exhibit
A to Levine Decl.

Maher Response 4:
Admitted.
PANYNIJ Statement 5:

Maher’s Complaint alleges that the Maersk Lease violated the Shipping Act by “granting
and continuing to grant to APMT unduly and unreasonably more favorable lease terms than
provided to Maher in EP-249, including but not limited to the basic annual rental rate per
acre, investment requirements, throughput requirements, a first point of rest requirement for
automobiles, and the security deposit requirement.” Maher’s Complaint at § IV.B (at page
3), June 3, 2008, attached as Exhibit C to Levine Decl.

Maher Response 5:

Maher admits that its Complaint in Docket 08-03 includes the quoted language from
Section IV of paragraph B, but denies that Maher’s Complaint alleges that the Maersk lease
violated the Shipping Act. Maher’s Complaint alleges that PANYNJ violated and continues
to violate the Shipping Act. See Maher’s Complaint at § IV.A. (June 3, 2008), Exhibit C to
Levine Decl,
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Maher secks a cease and desist order and reparations for injuries
cause to it by PANYNJ’s violations of the Shipping Act, 46 US.C.
8§ 41106(2) and (3) and 41102(c), because PANYNI (a) gave and continues
to give an undue or unreasonable prejudice or disadvantage with respect to
Maher, (b) gave and continues to give an undue or unreasonable preference
or advantage with respect to APMT, (c) has and continues unreasonably to
refuse to deal or negotiate with Maher, and (d) has and continues to fail to
establish, observe, and enforce just and reasonable regulations and practices
relating to or connected with receiving, handling, storing or delivering

property.

Id, See also, id. IV.B (the paragraph PANYNI cites is itself non-exclusive (i.e., “including
but not limited t0”)); id. IV.A-M (the paragraph PANYNIJ cites is one of thirteen other
paragraphs alleging facts pertaining to alleged violations); Maher’s Counter-Complaint, at
§ 40, Dkt. 07-01 (Sept. 4, 2007) (alleging violations of the Shipping Act of 1984, 46 U.8.C.
§ 40102(b)(2), 41102(c), 41106(3) and 41106(2) because PANYNJ “failed to operate in
accordance with the Agreement, failed to establish, observe, and enforce just and reasonable
regulations and practices, unreasonably refused to deal or negotiate with Maher, and has
imposed unjust and unreasonable prejudice or disadvantage with respect to Maher
concerning the turnover of certain premises™).

PANYN]J Statement 6:

In its Interrogatory Responses, Maher has asserted that “[t]he terms of leases EP-248 and
EP-249, on their face, show the inequity of treatment as between Maher and APM and these
are set forth in the complaint which is incorporated by reference.” Maher’s Responses to the
Port Authority’s Second Set of Interrogatories to Maher at Interrogatory No. 1 (at page 4),
August 29, 2008, attached as Exhibit K to Levine Decl.

Maher Response 6:

Maher admits that the quoted language is a textually accurate excerpt from the
Interrogatory response, and admits that the terms of the leases show on their face the
differences in the lease terms. [REMAINDER OF RESPONSE STRICKEN AS
ARGUMENTATIVE AND/OR NOT MATERIAL.]

PANYNJ Statement 7:

In its Scheduling Report, filed on July 23, 2008, Maher has asserted that it “is apparent from
Maher’s complaint and the plain language of the leases themselves, the lease terms of the
two leases are manifestly different to Maher’s prejudice and APM’s preference.”

Complainant’s Scheduling Report at 5, July 23, 2008, attached as Exhibit G to Levine Decl.
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Maher Response 7:

Maher admits that the quoted language is a textually accurate excerpt from the cited
Scheduling Report . . . . [REMAINDER OF RESPONSE STRICKEN AS
ARGUMENTATIVE AND/OR NOT MATERIAL.]

PANYNJ Statement 8:

In its Interrogatory Responses, Maher has asserted that its damages “are contained in the
disparate terms of leases EP-248 and EP-249.” Maher’s Responses to Port Authority’s First
Set of Interrogatories at Interrogatory No, 6 (at page 10), Levine Decl. Ex. H.

Maher Response 8:

Maher admits that the terms of leases EP-248 and EP-249 are disparate.
[REMAINDER OF RESPONSE STRICKEN AS ARGUMENTATIVE AND/OR NOT
MATERIAL.]}

PANYN]J Statement 9:
[STRICKEN AS NOT MATERIAL.}

PANYNI Statement 10:

In its Reply in Opposition to the Motion for Summary Judgment, Maher states “Maher has
not contested in this proceeding, and does not contest, that Maher knew or should have
known of the facial differences in the lease terms prior to July 3, 2005. Indeed, Maher does
not contest that Maher either knew or should have known of the facial differences in the
lease terms when they were publicly-filed.” Maher’s Reply in Opposition to Respondent’s
Motion for Summary Judgment at 5, March 14, 2011.

Maher Response 10:

Admitted. [REMAINDER OF RESPONSE STRICKEN AS NOT MATERIAL.}

PANYNJ Statement 11:

Maher has stated that it “learned of PANYNJY’s preference of APM Terminals North
America, Inc. (“APM”™) during negotiation of EP-249.” Maher’s Response to Port
Authority’s First Set of Interrogatories to Maher at Interrogatory No. 1 (at pages 4-5), Levine
Decl. Ex. H.
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Maher Response 11:
Maher admits that the quoted language is a textually-accurate excerpt from the

Interrogatory response, and that the excerpt itself is accurate . . . . [REMAINDER OF
RESPONSE STRICKEN AS ARGUMENTATIVE AND/OR NOT MATERIAL.]

PANYNY Statement 12:
Randall Mosca, Maher’s former Chief Financial Officer, who was part of the core team in
the Maher Lease negotiations, has testified that during the Maher Lease negotiations “[w]e
were aware of the financial terms in the Maersk lease, which were considerably less than,

on a base-rent basis, the Maher proposed lease arrangement.” Deposition of Randall P.
Mosca (“Mosca Dep.”) 34:7 to 35:5, 155:1 to 155:16, June 11, 2008, attached as Exhibit F

to Levine Decl.
Maher Response 12:

Admitted,
PANYNIJ Statement 13;

[STRICKEN AS NOT MATERIAL.]
PANYN]J Statement 14:

Mosca also testified that “Maher knew the differential between the Maersk and the
Mabher lease. It was considerable.” Mosca Dep. 169:15 to 170:10, Levine Decl. Ex. F.

Maher Response 14:
Admitted,

PANYNY Statement 15:
Brian Maher, Chairman and Chief Executive Officer of Maher at the time of the Maher
Lease negotiations, has testified that, before signing the Maher Lease, he and Maher

“certainly knew that Maersk had lower rates than we did.” Deposition of M. Brian Maher
(“Brian Maher Dep.”) 194:10 to 195:4, 287:12 to 287:19, June 9, 2008, attached as Exhibit

I to Levine Decl.

Mabher Response 15:

Admitted.
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PANYN] Statement 16:
[STRICKEN AS NOT MATERIAL.]
PANYNJ Statement 17:
[STRICKEN AS NOT MATERIAL.]
PANYN]J Statement 18:
[STRICKEN AS NOT MATERIAL.]
PANYNJ Statement 19:
[STRICKEN AS NOT MATERIAL.]
PANYN]J Statement 20:
Maher filed the Complaint instituting this action on June 3, 2008, more than
seven-and-a-half years after Maher executed its Lease. Maher’s Complaint at 1, Levine
Decl. Ex. C.
Maher Response 20:
Admitted.
PANYNJ Statement 21:
[STRICKEN AS NOT MATERIAL.]
PANYNIJ Statement 22:
The Port Guarantee section (Section 42) of the Maersk Lease expressly provided that if the
port guaranty were not satisfied in the manner specified under that section “the basic rental

payable by the Lessee under Section 3 hereof shall be increased . . . in accordance with the
schedule. .. marked ‘Schedule B.”” Maersk Lease § 42(d) at 08PA00020407, Levine Decl.

Ex.B.
Maher Response 22:
Maher admits that section 42 of lease EP-248 provides one of many possible
remedies if the port guaranty were not satisfied, and denies that section 42 provides an

exclusive remedy. See EP-248 § 30 at 74 (Levine Decl. Ex. A) (No lease remedies are
exclusive: “All remedies provided in this Agreement shall be deemed cumulative and
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additional and not in lieu of or exclusive of each other or of any other remedy available to
the Port Authority at law or in equity, and neither the exercise of any remedy, nor any
provision in this Agreement for a remedy or an indemnity shall prevent the exercise of any
other remedy™); id. § 46(a)(2) at 98-99 (setting forth the requirements that the actual Maersk
shipping companies must maintain majority ownership and control of Maersk, Inc. (APM’s
U.S. parent, “Maersk™); that Maersk “is engaged as the exclusive United States agent on
behalf of [the Maersk shipping companies] . . . in the conduct of a worldwide waterborne
ocean container shipping business;” and that: “The Lessee further recognizes and agrees that
the aforesaid connection of Maersk with the Shipping Business in conjunction with its
holding the Ownership Interest is 2 major inducement for the Port Authority’s entering into
this Agreement, and that it is of great importance to the Port Authority, in order to achieve
the business and regional economic goals of this Agreement, that the Lessee be owned by
an entity or entities having said connection with the Shipping Business in order to assure
the availability of cargo to meet the foregoing business and regional economic goals of the
Port Authority.”) (emphasis added).

The parent guarantees not just the financial provisions, but all of the lease. See also,
id., § 48 at 102 (providing that “[the] Contract of Guaranty shall guarantee the full, faithful,
and prompt performance of and compliance with, on the part of the Lessee, all of the terms,
provisions, and covenants and conditions of this Agreement...”); id., Parent Contract of
Guaranty, Maersk Inc., 08PA0020442 (“The Guarantor hereby absolutely and
unconditionally guarantees, promises and agrees that the Lessee will duly and punctually pay
all rentals and other monetary obligations which it has or shall have under the Lease, and
that the Lessee will faithfully and fully perform, fulfill and observe all the other terms,
provisions, covenants and conditions of the Lease on the part of the Lessee to be performed,
Sfulfilled and observed.”) (emphasis added).

PANYNJ Statement 23:

Maher knew and/or was on notice of the terms of the Port Guaranty, including that APM’s
failure to meet the throughput requirements of the Port Guaranty would result in increased
rent. See Maher’s Reply in Opposition to Respondent’s Motion for Summary Judgment at
5 (“Maher does not contest that Maher either knew or should have known of the facial
differences in the lease terms when they were publicly-filed.”).

Maher Response 23:

Admitted in part and denied in part. Maher admits that it knew or should have
known of the facial differences in the leases, but Maher denies that it knew or was on notice
of PANYNJ’s unique Port Guarantee — that PANYNJ asserted was unique to carriers, not
marine terminal operators like Maher — that would only enforce a rent increase penalty. See
B. Maher Dep., Dkt. 07-01, 179:14 to 179:19 (June 9, 2008) (PANYN] initially promised
Maher rate parity with Maersk/Sealand: “We were told at the very beginning that the
Maersk/Sea-Land lease terms and our lease terms would be the same, if not — simtilar, if not
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the same. And wereceived proposals from the Port Authority, we had discussions with them
about that.”); see also Port Reinvestment Model, MT005073-74, Dkt. 08-03, Dep. Ex. 55
(Fax date July 22. 1997); see L. Borrone Dep., Dkt. 08-03, 67:11 to 67:18 (Mar. 17,2011)
(PANYNIJ ultimately did not offer Maher the same rates, reasoning that APM had “a port
guarantee that we felt was significant and that was a significant difference — the port
guarantee in particular — between the two leases.”); S. Schley Dep., Dkt. 08-03, 67:10 to

67:19 (Mar. 24, 2011) (In a September 1999 meeting, L. Borrone told Maher that it would
not get the same rates as Maersk, but that the leases were “virtually identical” and overall
“within pennies” because: (1) Maersk was said to have higher investment requirements, and
that (2) Maersk would have a “Port Guarantee” that Maher could not provide.); see Notes
of PA Lease Negotiations Meeting of 9/23/99, MT354761-65, Dkt. 08-03, Ex. 144 (Sep. 23,
1999); Mosca Dep., Dkt. 08-03, 88:22 t0 89:15,139:23 to 140:5 (Mar. 14,201 1)} (L. Borrone
conveyed that one of the reasons for Maher’s higher rate was because Maersk would provide
a Port Guarantee” and was stating that Maersk was “, . . able to generate a port guarantee for
volume, which we were unable to do, and, therefore, the Maersk rates were off the table for
us.”); B. Maher Dep., Dkt. 08-03, 199:12 to 199:25 (April 6, 2011) (Borrone alleging that
the Port Guarantee and higher investments explained Maher’s higher rent);

See L. Barrone Dep., Dkt. 08-03, 97:5t0 98:21 (Mar. 17, 2011) (“The port guarantee
was set up because we really wanted the volume of cargo in the harbor . . .”); R. Shiftan
Dep., Dkt. 08-03, 168:22 to 169:8 (April 4, 2011) (“PANYNJ’s understanding was that only
carriers could provide port guarantees because “only shipping companies could guarantee
cargo, and that as a consequence, the economics of leases which contained such guarantees
could be looked at in one way, and leases that did not contain such guarantees would be
looked at in another way.”); see L. Barrone Dep., Dkt. 08-03,99:14 10 99:16 (Mar. 17,2011)
(“Maher would not and could not commit its carriers who it was servicing to a port
guarantee.”); B. Maher Dep., Dkt. 08-03, 166:2 to 166:4 (Apr. 6, 2011) (“My interpretation
of a port guarantee is cargo controlled by a — by an individual entity that they can direct to
the port. We were not in a position to do that”); 8. Schley Dep., Dkt. 08-03, 69:11 to 69:23
(Mar. 24,2011) (“and as | believe the Maher people understood it, that this was going to be

a requirement, that Maersk bring its cargo to the port. That was the whole issue, that they
would bring cargo. that they carried on their own bottoms. their own ships, to that port.
O _And Ms. Borrone told you and others at the meeting this information? A Yes.”)

{emphasis added).
PANYN]J Statement 24:

[STRICKEN FOR CONTAINING MIXED QUESTIONS OF FACT AND LAW AND
ARGUMENT.]
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V. MAHER’S CLAIM FOR A REPARATION AWARD ACCRUED ON THE DAY IT
SIGNED LEASE EP-249 AND THE STATUTE OF LIMITATIONS BEGAN TO RUN

ON THAT DATE.

PANYNJ moves for summary judgment on the affirmative defense that the statute of
limitations bars Maher’s claims “based on supposed unreasonable discrimination in lease terms, on
the ground that all such claims are barred by the Shipping Act’s three-year statute of limitations.”
(PANYNJMS]J at 1.} A claim that an action is barred by the statute of limitations is an affirmative
defense. See Fed. R. Civ. P. 8(c)(1), made applicable to this proceeding by 46 C.F.R. § 502.12. A
party moving for summary judgment on an affirmative defense must establish all of the essential
elements of the defense to warrant judgment in its favor. E.E.0.C. v. Union Independiente de la
Autoridad de Acueductos y Alcantarillados de Puerto Rico, 279 F.3d 49, 54-55 (1st Cir. 2002);
Johnson v. Bd. of Regents of Univ. of Ga., 263 F.3d 1234, 1264 (11th Cir. 2001).

Statutes of limitations, which *“are found and approved in all systems of
enlightened jurisprudence,” represent a pervasive legislative judgment that it is
unjust to fail to put the adversary on notice to defend within a specified period of
time and that “the right to be free of stale claims in time comes to prevail over the
right to prosecute them.” These enactments are statutes of repose; and although
affording plaintiffs what the legislature deems a reasonable time to present their
claims, they protect defendants and the courts from having to deal with cases in
which the search for truth may be seriously impaired by the loss of evidence, whether
by death or disappearance of witnesses, fading memories, disappearance of
docurnents, or otherwise.

United States v. Kubrick, 444 U S. 111, 117 (1979) (citations omitted).

It should not be forgotten that time-limitations provisions [promote] important
interests; “the period allowed for instituting suit inevitably reflects a value judgment
concerning the point at which the interests in favor of protecting valid claims are
outweighed by the interests in prohibiting the prosecution of stale ones.”

Delaware State College v. Ricks,449 U.S. 250,259-260 (1980), quoting Johnsonv. Railway Express
Agency, Inc., 421 U.S. 454, 463-464 (1975).

As set forth above, the Commission established the elements that Maher must plead and
prove in this proceeding in Ceres Marine Terminal:

In order to establish an allegation of an unreasonable preference or prejudice, it must
be shown that (1) two parties are similarly situated or in a competitive relationship,
(2) the parties were accorded different treatment, (3) the unequal treatment is not
justified by differences in transportation factors, and (4) the resulting prejudice or
disadvantage is the proximate cause of injury. The compiainant has the burden of
proving that it was subjected to different treatment and was injured as a result and
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the respondent has the burden of justifying the difference in treatment based on
legitimate transportation factors.

Ceres Marine Terminal, 27 SR.R. at 1270-1271. The material facts as to which there is no genuine
dispute establish that when it signed Lease EP-249 on October i, 2000, Maher knew all of the
contents of and more importantly the differences between Lease EP-249 and Lease EP-248.

The material facts as to which there is no genuine dispute set forth above establish that when
Maher signed Lease EP-249 on October 1, 2000, Maher knew the contents of Lease EP-248 and the
allegedly more favorable treatment of Maersk/APM. That is, Maher: (1) knew that Lease EP-249
required Maher to pay $39,750 per acre per month while Maersk/APM paid $19,000 per acre per
month; (2) knew that Lease EP-249 increased Maher’s rent at the rate of two percent per annum such
that by the end of the 30-year term of the lease Maher’s basic rent rises to $70,590 while
Maersk/APM’s rent would remain at $19,000; (3) knew that Lease EP-249 required Maher to invest
greater sums than it required Maersk/APM to invest and PANYN) provided Maersk/APM more
favorable financing terms than it provided Maher, requiring Maher to repay the investment at a
higher rate than required of Maersk/APM; (4) knew that Lease EP-249 required Maher to provide
greater throughput guarantees and risk greater consequences than it required of Maersk/APM;
(5) knew that Lease EP-249 imposed a first point of rest requirement on Maher not required of
Maersk/APM; and (6) knew that Lease EP-249 imposed a $1.5 million security deposit requirement
on Maher not required of Maersk/APM.

On October 1, 2000, Maher had information that would permit it to plead (and prove) each
element of its prima facie case as established in Ceres Marine Terminals:

Ceres Element 1: Two parties are similarly situated or in a competitive relationship.

Lease EP-248 and Lease EP-249 establish that Maher knew that Maher and Maersk/APM
were similarly situated or in a competitive relationship in Port Elizabeth.

Ceres Element 2: The parties were accorded different treatment.

Lease EP-248 and Lease EP-249 establish that Maher knew that Maher and Maersk/APM
were accorded different treatment by Lease EP-248 and Lease EP-249.

Ceres Element 4: The resulting prejudice or disadvantage is the proximate cause of
injury.

When Maher paid its rent on October 1, 2000, Maher knew that it was paying $20,750 more
per acre per month than it would pay if its lease had the same rent as Lease EP-248; therefore,
Maher knew that its profit margin for October 2000 would be injured by being $20,750 per acre less
than it would have been if Maher paid rent at the Maersk/APM rate. Maher knew that every month
thereafter, it would pay more per acre in rent, and that the difference would increase over the thirty-
year term of Lease EP-249, injuring its profit margin every month of that thirty years, a difference
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that Maher contends is the measure of its damages. (See Maher Terminals, LLC’s Reply in
Opposition to Respondent’s Motion to Compel Production from Complainant and Motion for
Protective Order at 3 (attached to PANYNJ MSJ, Levine Declaration Ex. D) (“Indeed, as explained
in Ceres Terminal, the legal measure of damages in this proceeding is the financial difference
between the two leases. [Ceres Marine Terminal, 27 S.R.R. ] at 1271 n.48.”).) Maher knew that
the two leases had different investment requirements. Maher knew that the two leases had different
throughput requirements. Maher knew that the two leases had different first point of rest
requirement for automobiles. Maher knew that the two leases had different security deposit
requirements.

The Complaint that Maher filed in this proceeding in 2008 includes the following factual
allegations:

C. In EP-248, PANYNI provided and continues to provide APMT a base annual
rental rate of $19,000 per acre retroactive to 1999 and fixed for the
approximately 30 year term of the agreement which it did not provide to
Maher.

D. By contrast, in EP-249, PANYN] required and continues to require Maher
to pay a base annual rental rate 0£ $39,750 per acre and additionally required
Maher to pay a basic rent escalator of two percent per annum such that by the
end of the 30 year term of the lease Maher’s basic rent rises to $70,590 per
acre, or an unreasonable difference of $51,590 per acre more than the
PANYNJ charges APMT.

E. Over the approximately 30 year term of the agreements, this undue prejudice
disadvantaging Maher and undue preference advantaging APMT totals
million [sic] of dollars.

F. PANYNIJ also unlawfully preferred and continues to prefer APMT over
Mabher with respect to the investment requirements in the PANYNJ property
that is the subject of the leases. PANYNJ required and continues to require
Maher to invest greater sums than it required APMT to invest and PANYNJ
provided and continues to provide APMT more favorable financing terms
than it provided Maher, requiring Maher to repay the investment at a higher
rate than PANYNJ provided APMT.

G. PANYN]J also unlawfully preferred and continues to prefer APMT over
Maher with respect to the container throughput requirements and
consequences thereof that are the subject of the leases. PANYNIJ required
and continues to require Maher to provide greater throughput guarantees and
risk greater consequences than it required and continues to require of APMT.
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H. PANYNIJ also unlawfuily preferred and continues to prefer APMT over
Maher with respect to the first point of rest requirement imposed on Maher,
but not required of APMT.

L PANYN]J also unlawfully preferred and continues to prefer APMT over
Maher with respect to the security deposit requirement by requiring Maher
to provide a $1.5 million deposit not required of APMT.

J. Despite Maher’s request to the PANYNI to be treated equally with APMT,
the PANYNI refused to deal with Maher and continues to refuse to deal with
Maher and has required the foregoing undue and unreasonable preferences
favoring APMT and prejudices disadvantaging Maher.

(Complaint at 3-4.)

On October 1, 2000, Maher knew all of the facts necessary to draft a complaint alleging the
facts set forth in Part IV.C through 1V.] of its Complaint exactly as it stated them nearly eight years
later when it commenced this proceeding. Not only did Maher have sufficient information to draft
its Complaint, Maher had sufficient evidence in 2000 to prove all three elements that Ceres Marine
Terminal indicates constitute its prima facie case. The burden would have then shifted to PANYNJ
to establish Ceres Element 3: “[TJhe respondent has the burden of justifying the difference in
treatment based on legitimate transportation factors.” Ceres Marine Terminal, 27 SR.R. at
1270-1271.

Addressing the other factual allegations in Part IV of Maher’s Complaint, Maher included
two paragraphs that address Ceres Element 3:

L. There is no valid transportation purpose for the foregoing undue or
unreasonable prejudices against Maher and undue or unreasonable
preferences advantaging APMT or for the PANYNJ’s refusal to deal with
Maher.

M. If there is a valid transportation purpose, the discriminatory actions of
PANYNIJ exceed what is necessary to achieve the purpose.

(Complaint at 5.) As the Commission established in Ceres Marine Terminal, Ceres Element 3 is
not part of Maher’s prima facie case, but an affirmative defense for PANYNJ. Ceres Marine
Terminal, 27 SR.R. at 1270-1271. As the District of Columbia Circuit stated in Connors, the case
upon which the Commission relied for the discovery rule, see Inlet Fish, 29 SR.R. at 314:

The Trustees were not obliged to anticipate this [affirmative] defense in their
complaint,. See C. WRIGHT & A. MILLER, 5 FEDERAL PRACTICE &
PROCEDURE § 1276 (1990) (“On occasion, a plaintiff’s complaint will contain
allegations that seek to avoid or defeat a potential affirmative defense; technically
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this is improper pleading because these allegations are not an integral part of
plaintiff’s claim. . . . [Tlhe court should treat plaintiff’s references to the defense as
surplusage.”).

Connors v. Hallmark & Son Coal Co., 935 F.2d at 177. Maher’s knowledge or lack thereof of
PANYNJ’s reasons for including different lease terms in Lease EP-248 and Lease EP-249 is not
material to the accrual of its cause of action or part of its prima facie case.

The Complaint also alleges that PANYNJ committed some discriminatory acts in 2008:

K. With respect to EP-248, during the year 2008 the PANYNJ negotiated with
APMT to address APMT’s claim that the PANYNJ violated the Shipping Act
by failing to provide certain premises in a timely fashion, but at the same
time the PANYNIJ refused to negotiate with Maher concerning its claim that
the PANYNI violated the Shipping Act with respect to EP-249 by failing to
provide certain premises to Maher in a timely fashion.

(Complaintat 5.) This paragraph raises claims regarding events that occurred in 2008 and obviously
could not have been included in a complaint filed in 2000. PANYNJ states:

This motion does not seek summary judgment with respect to any non-lease term
claims asserted by Maher, such as that the Port Authority has “refused to deal” with
Maher, inasmuch as any such claim appears to be based upon alleged actions by the
Port Authority during 2007 and 2008, i.e., within the three-year limitations period.

(PANYNJ MSJ at 2 n.2.) Therefore, Maher’s claim for a reparation award for discriminatory acts
alleged in Part IV.K of its Complaint survives this decision.

The Act provides that “[i]f the complaint is filed within 3 years after the claim accrues, the
complainant may seek reparations for an injury to the complainant caused by the violation.”
46U.S.C. §41301(a). Although Maher may disagree with the conclusion of law to be drawn, Maher
concedes the material facts that establish that its claim accrued and the Act’s three-year statute of
limitations for a complaint seeking a reparation award for discrimination in the negotiations
resulting in Lease EP-249 and Lease EP-249 itself began to run on October 1, 2000. Maher filed
its Complaint on June 3, 2008, more than seven and one-half years later. (PANYNJ Statement 20
and Maher Response.) Maher did not file its Complaint within three years after its claim accrued.
Therefore, the Act’s statute of limitations bars Maher’s claim for a reparation award for injuries
caused by the alleged violations in the negotiations leading to Lease EP-249 or the terms of Lease
EP-249 itself.
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V.. THE DISCOVERY RULE DOES NOT SAVE MAHER’S CLAIM FOR A
REPARATION AWARD.

Maher argues that the statute of limitations did not begin to run until it discovered the
allegedly discriminatory reasons that PANYNIJ gave more favorable lease terms to Maersk/APM.
The discovery rule is an exception to the time-bar provision. Since Maher is seeking the protection
of the rule, it has the burden of showing that it falls within the exception by demonstrating that even
with the exercise of reasonable diligence it could not have known of the purported injury. Cathedral
of Joy Baptist Church v. Village of Hazel Crest, 22 F.3d at 717.

Maher sets forth the facts it claims led to its discovery of PANYNDI’s allegedly
discriminatory motive in Exhibit A attached to its opposition to PANYNJ's motion for summary
judgment. For the purposes of this motion, I assume that there is no genuine dispute about these
facts and the facts are true. The facts are not material to the issues raised by PANYNY’s motion,
however, since they do not affect the outcome of this decision on when Mahet’s cause of action
accrued. Webb v. Lawrence Cnty., 144 F.3d at 1135.

I first note that there may be a question regarding the continued vitality of the discovery rule.
In TRW Inc. v. Andrews, 534 U.S. 19 (2001), the Supreme Court rejected the application of the
discovery rule for “improper disclosure” claims under the Fair Credit Reporting Act, 15 U.S.C.
§ 1681 et seq. The Court stated:

The Court of Appeals rested its decision on the premise that all federal statutes of
limitations, regardless of context, incorporate a general discovery rule “unless
Congress has expressly legislated otherwise.” [4ndrews v. TRW, Inc., 225 F.3d
1063, 1067 (Sth Cir. 2000)]. To the extent such a presurmnption exists, a matter this
case does not oblige us to decide, the Ninth Circuit conspicuously overstated its
scope and force.

The Appeals Court principally relied on our decision in Holmberg v.
Armbrecht, 327 U.8. 392, 66 S, Ct. 582, 90 L. Ed. 743 (1946). See 225 F.3d, at
1067. In that case, we instructed with particularity that “where a plaintiff has been
injured by fraud and remains in ignorance of it without any fault or want of diligence
or care on his part, the bar of the statute does not begin to run until the fraud is
discovered.” Holmberg, 327 U.S., at 397, 66 S. Ct. 582 (internal quotation marks
omitted). Holmberg thus stands for the proposition that equity tolls the statute of
limitations in cases of fraud or concealment; it does not establish a general
presumption applicable across all contexts. The only other cases in which we have
recognized a prevailing discovery rule, moreover, were decided in two contexts,
latent disease and medical malpractice, “where the cry for [such aj rule is loudest,”
Rotellav. Wood, 528 U.S. 549, 555,120 8. Ct. 1075, 145 L. Ed. 2d 1047 (2000). See
United States v. Kubrick, 444 U.S. 111, 100 S. Ct. 352, 62 L. Ed. 2d 259 (1979);
Urie v. Thompson, 337 U.S. 163, 69 S. Ct. 1018, 93 L. Ed. 1282 (1949).
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We have also observed that lower federal courts “generally apply a discovery
accrual rule when a statute is silent on the issue.” Rotella, 528 U.S., at 555, 120 S.
Ct. 1075; see also Klehr v. A.O. Smith Corp., 521 U.S. 179, 191, 117 S. Ct. 1984,
138 L. Bd. 2d 373 (1997) (citing Connors v. Hallmark & Son Coal Co., 935 F.2d
336, 342 (C.A.D.C. 1991), for the proposition that “federal courts generally apply
[a] discovery accrual rule when [the] statute does not call for a different rule”). But
we have not adopted that position as our own.

TRW Inc. v. Andrews, 534 1.8. at 27.

In the wake of [TRW Inc. v. Andrews), a smattering of judges and commentators have
questioned the continued vitality of the discovery rule in copyright infringement
cases. See, e.g., Auscape Int'l v. Nat'l Geo. Soc’y, 409 F. Supp. 2d 235, 242-48
(S.D.N.Y. 2004); 3 Melville B. Nimmer & David Nimmer, Nimmer on Copyright
§ 12.05[B1[2][b], at 12-150.4 to 150.8 (2007).

Warren Freedenfeld Assoc., Inc. v. McTigue, 531 F.3d 38, 46 n.3 (1st Cir. 2008).

I also note that in adopting the discovery rule, although the Commission stated that a claim
accrues when a party “knew or should have known” that it had a claim, the Commission used
language that arguably differs from the rule articulated by the courts of appeals. The Cominission
stated: “It would not be appropriate for Inlet Fish to lose its right to seek Commission adjudication
of its dispute when it sad no conclusive information about such a dispute for several years after the
shipments took place.” Inlet Fish, 29 S.R.R. at 313 (emphasis added). This is the language on
which Maher relies. A holding that the statute of limitations does not run while a party has *no
conclusive information” about the dispute could be interpreted to eliminate the “should have known™
language from the discovery rule.

I assume the continued vitality of the discovery rule as articulated and adopted by the courts
and the Commission (including the “knew or should have known” language) and apply it in this
proceeding.

In their discussions of the discovery rule, the Supreme Court and the courts of appeals have
drawn a clear distinction between discovery of an actual injury, which is subject to the discovery
rule, and the discovery that the injury is also a Jegal injury for which the party may seek relief,
which is not subject to the discovery tule. In United States v. Kubrick, one of the cases cited in
TRW, a veteran filed suit against the United States alleging that he had been injured by negligent
treatment at a VA hospital. The facts showed that he had learned of a possible connection between
treatment that he received and the injury more than two years (the limitations period) prior to filing
suit. The district court denied a statute of limitations defense because it found that the plaintiff had
exercised reasonable diligence and had no reasonable suspicion that the treatment was negligent.
The district court did “not believe it reasonable to start the statute running until the plaintiff had
reason at least to suspect that a legal duty to him had been breached.” United States v. Kubrick, 444
U.S. at 116 (quoting the district court), The court of appeals affirmed, ruling that
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even though a plaintiffis aware of his injury and of the defendant’s responsibility for
it, the statute of limitations does not run where the plaintiff shows that “in the
exercise of due diligence he did not know, nor should he have known, facts which
would have alerted a reasonable person to the possibility that the treatment was
improper.”

Id

The Supreme Court rejected the reasoning of the district court and the court of appeals and
reversed.

We are unconvinced that for statute of limitations purposes a plaintiff’s ignorance
of his legal rights and his ignorance of the fact of his injury or its cause should
receive identical treatment. That he has been injured in fact may be unknown or
unknowable until the injury manifests itself; and the facts about causation may be in
the control of the putative defendant, unavailable to the plaintiff or at least very
difficult to obtain. The prospect is not so bleak for a plaintiff in possession of the
critical facts that he has been hurt and who has inflicted the injury. He is no longer
at the mercy of the latter. There are others who can tell him if he has been wronged,
and he need only ask.

Id at 122. On October 1, 2000, Maher knew (“discovered™) that it had been injured by the
differences between Lease EP-248 and Lease EP-249 and knew that PANYNJ caused the injury.

Maher was no longer at the mercy of PANYNJ. The fact that it may not have realized it had alegal
injury is not material to the issue of whether its claim accrued on October 1, 2000.

The courts of appeals have reached similar conclusions for other statutes. In Podobnik v.
U.S. Postal Service, 409 F.3d 584 (3d Cir. 2005), on January 25, 2001, Podobnik filed 2 complaint
in district court alleging that USPS discriminated against him on the basis of his age in violation of
the Age Discrimination in Employment Act (ADEA) when itreduced his mail delivery routein 1993
and again when it notified him in March 1998 that it intended to terminate his employment. The
district court entered summary judgment for the USPS on statute of limitations grounds. The court
of appeals understood Podobnik to be claiming that both his 1993 route reduction and his 199%
retirement were instances of age discrimination. The court held that:

“As a general rule, the statute of limitations begins to run when the plaintiff’s cause
of action accrues . . . the accrual date is not the date on which the wrong that injures
the plaintiff occurs, but the date on which the plaintiff discovers that he or she has
been injured.” [Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1385
(3d Cir.1994)] (citing Cada v. Baxter Healthcare Corp., 920 F.2d 446 (7th Cir.
1990)) (emphasis in original). That is not to say that the accrual date is when a
plaintiff learns he has been the victim of a legal wrong. Rather, a claim accrues as
soon as a potential plaintiff either is aware, or should be aware after a sufficient
degree of diligence, of the existence and source of an actual injury. Keystone
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Insurance Co. v. Houghton, 863 F.2d 1125, 1127 (3d Cir. 1988); see also Cada, 920
F.2d at 450. The discovery rule delays the initial running of the statute of
limitations, but only until the plaintiff has discovered: (1) that he or she has been
injured; and (2) that this injury has been caused by another party’s conduct. New
Castle County v. Halliburton NUS Corp., 111 F.3d 1116, 1124 (3d Cir. 1997). Thus,
the question is when did Appellant suffer an actual injury.

While we understand Appellant to be citing both his 1993 route reduction and
his 1998 retirement as instances of age discrimination, we shall dispense with both
concurrently. Appellant had actual knowledge of his route reduction immediately,
since he participated in and agreed to the reduction. Furthermore, he had actual
knowledge of USPS’s intent to terminate him on March 10, 1998. Appellant
contends that USPS’s 1993 route reduction and 1998 intent to terminate or retire him
was on account of his age, that this was not apparent to him until October 11, 2000
(the day he met with his attorney), and therefore the limitations period did not begin
to run until then. Specifically, he contends that he “did not know he had a possible
injury until then,” Brief of Appellant at 38. We read this as meaning that Appellant
did not know he had a possible legal injury resulting from the 1993 or 1998 actions
until after meeting with his attorney. However, the discovery rule is concerned with
knowledge of actual injury, not legal injury.

Appellant does not claim he was unaware that USPS reduced his route in
1993, or that it served him with a Notice of Proposed Removal on March 10, 1998.
These are the only dates when any alleged injury occurred. Therefore, the latest date
on which Appellant’s claim could have possibly accrued was March 31, 1998, his
last day of employment. The discovery rule does not excuse his failure to file his
Intent To Sue Letter more than two years after the 180-day limitations period had
expired. Were we to extend the reach of the discovery rule to delay accrual until a
plaintiff learned that a legal injury had occurred, as Appellant requests, a statute of
limitations would become effectively meaningless, as a plaintiff could, through
ignorance or fraud, bring an age discrimination claim at any point in his lifetime,
regardless of how long ago the underlying acts had occurred. We decline this
invitation, and conclude that the discovery rule does not save Appellant’s untimely
ADEA claim.

Podobnik v. U.S. Postal Service, 409 F.3d at 590-591 (emphasis added).

Maher concedes that it was aware of the differing lease terms on October 1, 2000. This is

the date on which the alleged injury occurred and Maher knew that it was caused by PANYNI.
When Maher learned that it might have had a legal injury (or as it puts it, “discovered” that the

differences were an “undue preference”) is irrelevant to the accrual of its cause of action.

In Merrill v. Southern Methodist University, 806 F.2d 600 (Sth Cir. 1986}, aplaintiffalieging

discrimination because of sex in violation of Title VII of the Civil Rights Act argued “that in
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determining whether a particular claim is time-barred, a court should focus on the date the victim
first perceives that a discriminatory motive caused the act, rather than the actual date of the act
itself.” Merrill v. Southern Methodist University, 806 F.2d at 605. The court rejected this rule.

The leading case on this subject is Delaware State College v. Ricks, 449 U.S. 250,
101 S. Ct. 498, 66 L. Ed. 2d 431 (1980). It emphasizes that the limitations period
starts running on the date the discriminatory act occurs. 101 8. Ct. at 504. This
Circuit has also consistently focused on the date that plaintiff knew of the
discriminatory act. For example, in Cervantes v. Imco Halliburton Services, 724
F.2d 511 (5th Cir.1984), we said, “Under established federal law, the 180-day
limitations period for Title VII claims . . . begin[s] to accrue ‘when the plaintiff
knows or reasonably should know that the discriminatory act has occurred.” Id. at
513 (quoting McWilliams v. Escambia County School Board, 658 F.2d 326, 330 (5th
Cir. 1981)). These holdings cannot be reconciled with Merrill’s proposed rule, It
might be years before a person apprehends that unpleasant events in the past were
caused by illegal discrimination. In the meantime, under Merrill’s theory, the
employer would remain vulnerable to suits based on these old acts. Merrill’s
proposal is inconsistent with the Supreme Court’s language in Ricks that the Title
VII limitations period is partially designed to “protect employers from the burden of
defending claims arising from employment decisions that are long past,” 101 8, Ct.
at 503, and its comment in [United Air Lines, Inc. v. Evans, 431 U.S. 553 (1977)]
that employers are entitled to treat past acts as lawful when the employee does not
file a charge of discrimination within the statutory time. [431 U.S. at 558].

Merrill v. Southern Methodist University, 806 F.2d at 605 (emphasis added).

Maher contends that its claim did not accrue on October 1, 2000, because it did not discover
that the “unpleasant events” visited upon it by the differences between Lease EP-248 and Lease
EP-249 “were caused by illegal discrimination™ until May 2008. The Fifth Circuit rejected a similar
argument in Merrill.

Other courts have rejected arguments that a claim does not accrue until a plaintiff knows it
has a legal injury in addition to an actual injury. See, e.g., Thelen v. Marc’s Big Boy Corp., 64 F.3d
264,267 (7th Cir. 1995) (“A plaintiff’s action [under the ADEA] accrues when he discovers that he
has been injured, not when he determines that the injury was unlawful. . . . [Appellant’s] injury was
his termination.”); Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1386 (3d. Cir. 1994}
(*a claim accrues in a federal cause of action upon awareness of actual injury, not upon awareness
that this injury constitutes a legal wrong”); id. at 1390-1391 (“With regard to Oshiver’s claim of
discriminatory discharge, we have no difficulty in concluding that for purposes of the discovery rule,
Oshiver ‘discovered’ the injury on April 10, 1990, the very date defendant law firm informed her
of her discharge. Simply put, at the moment the law firm conveyed her dismissal to her, Oshiver
became aware (1) that she had been injured, i.e., discharged, and (2) that this injury had been caused
by another party’s conduct. That Oshiver may have been deceived regarding the underlying motive
behind her discharge is irrelevant for purposes of the discovery rule.”); Bohus v. Beloff, 950 F.2d
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919, 924-925 (3d Cir. 1991) (construing Pennsylvania law and applying the discovery rule in
connection with a medical malpractice cause of action; in order for a claim to accrue, “{t]he plaintiff
need not know the exact medical cause of the injury; that the injury is due to another’s negligent
conduct; or that he [or she] has a cause of action.”) (citations omitted).

In contrast, the only authority on which Maher relies for its argument that its claim did not
accrue until May 2008 when it claims it first acquired conclusive information that discrimination
caused the differences between Lease EP-248 and Lease EP-249 of which it was long aware is the
Commission’s statement in Inlet Fish that “[i]t would not be appropriate for Inlet Fish to lose its
right to seek Commission adjudication of its dispute when it had no conclusive information about
such a dispute for several years after the shipments took place.” Inlet Fish,29 S.R.R. at313. Maher
contends that the Inlet Fish discovery rule “looks to knowledge of the difference and that the
difference is an undue preference.” (Maher Opp. to MSJ at 22 n.20 (emphasis added).)

Inlet Fish did not involve a question of when a party learned that “the difference is an undue
preference” (i.e., that it had a Jegal injury as described by the courts), however, but when it learned
that it had an gctual injury. Inlet Fish alleged that the respondent included the tare weight when
calculating Inlet Fish’s freight charges, but did not include tare weight in its competitors’ charges.
Inlet Fish stated that it learned this fact in May 1998 in a conversation with an employee of the
respondent, The respondent argued that Inlet Fish had in its possession a few documents from which
it could have learned of the different treatment and had heard rumors of the different treatment long
before May 1998. The Commission found that:

The fact that a few bills of lading were, apparently incidentally, among the
documents relating to Intet Fish’s purchase of salmon does not trigger Inlet Fish’s
knowledge of the claim. It appears that Inlet Fish was not aware of its cause of
action until Goddard’s conversation with the MSL employee in May, 1998. We
therefore find that Inlet Fish was not aware, and could not reasonably have been
aware, that it had a cause of action against MSL until May, 1998.

Id. at 315. Inlet Fish concerned a complainant learning that it had been treated differently than its
competitors (that there was an “actual injury”’), not learning that there was a discriminatory reason
for different treatment of which it was already aware. Unlike Inlet Fish, Maher knew that it was
being treated differently from the moment it signed its lease.

The Commission noted that cases in which a party discovers information demonstrating that
it had been injured at a point after the injury occurs should, “of course, to be distinguished from a
case in which a complainant is aware of a cause of action but merely fails to act on that knowledge.”
Id. at 313. Maher was aware (or should have been aware) that it had a cause of action on October
1, 2000. Maher failed to act on that knowledge for nearly eight years. It is also significant that the
Commission stated that “(ijf Inlet Fish were merely contending that it did not file a complaint
because MSL had indicated that it had done nothing wrong, the complaint would likely be barred.”
Id. n.6. This statement is consistent with the rulings of the courts of appeals, see, e.g., Oshiver v.
Levin, Fishbein, Sedran & Berman, 38 F.3d at 1391 (“That Oshiver may have been deceived
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regarding the underlying motive behind her discharge is irrelevant for purposes of the discovery
rule.”), and suggests that even if PANYNJ falsely told Maher that it had legitimate reasons for the
differences in treatment, Maher’s claim accrued when Maher signed its lease.

Maher does not cite any authority — court or agency — supporting its contention that the
statute of limitations does not begin to run until a plaintiff or complainant knows that it suffered a
legal injury as opposed to an actual injury. Tt argues for a rule pursuant to which “[wlhat is decisive
is that Maher did not know nor should it have known that the different lease terms were an undue
prejudice violating the Shipping Act until it possessed conclusive information in May 2008.”
(Maher Opp. to MSJ at 4.} Maher’s articulation of its version of the discovery rule is essentially
identical to the rule articulated by the district court, but rejected by the Supreme Court, in Kubrick:
“IWle do not believe it reasonable to start the statute running until the plaintiff had reason at least
to suspect that a legal duty to him had been breached.” United States v. Kubrick, 444 U.S. at 116
(quoting the rule applied by the district court); at 122 (rejecting the district court’s rule).

Maher does not cite any case (Commission or other forum) holding that the statute of
limitations does not run for a plaintiff or complainant with actual knowledge of its injury and
knowledge that the injury was cause by the conduct of another person because the plaintiff or
complainant does not appreciate that it has a legal injury. The burden is on it to establish that it is
protected by the rule. Therefore, the discovery rule does not save Maher’s claim for a reparation
award for alleged discrimination in negotiations resulting in Lease EP-249 and by allegedly
discriminatory differences between Lease EP-248 and EP-249 as the material facts as to which there
is no dispute establish Maher “discovered” its injury on October 1, 2000.

Vvil. THE DIFFERENCES BETWEEN THE LEASES DO NOT ESTABLISH A
CONTINUING VIOLATION FOR STATUTE OF LIMITATIONS PURPOSES.

Maher argues that the “continuing violation” rule permits it to seek a reparation award for
any violations that occurred in the period beginning three years prior to the date it filed its
Complaint.

The Shipping Act plainly permits Maher to bring a complaint for reparations, and
recover reparations, for violations of the Shipping Act by PANYNIJ within the
three-year limitations period, in this case after June 3, 2005. Seatrain Gitmo, Inc. v.
Puerto Rico Maritime Shipping Auth,, 18 SR.R. 1079 (ALJ 1979).

In Seatrain, the complainant sought reparations for a port authority’s refusal
to provide access to certain port facilities. The respondent port authority sought
dismissal of the reparations complaint on the basis of its argument that the cause of
action accrued at the time of the first refusal — outside the statutory period - barred
the reparations claims for the subsequent violations inside the statutory period.

Seatrain rejected respondent’s argument and held that (i) eachact in violation
of the Shipping Act is a new act for the purpose of the statue of limitations, and that
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(ii) each day of a continuing violation is a new act for the purpose of the statue of
limitations:

As alleged, each and every berthing barred is a new act
giving rise to alleged injury. Damages for unlawful acts prior to July
29, 1979, are of course, barred by the statute of limitations. Any
unlawful act, however, which continues becomes not one act but a
series of individual actions each time it is enforced and the statute of
limitations is to be measured against each act giving rise lo an
alleged new injury. See Hanover Shoe, Inc. v. United Shoe
Machinery Corp., 392 U.S. 481, 502 (1968); see also Baker v. F &
F Investment Co., 489 F.2d 829 (7th Cir, 1973).

As regards the requirement pursuant to Section 22 of the Act
and Rule 63 that the Commission has jurisdiction to order payment
of reparation only if the complaint is filed within two years after the
cause of action has accrued, it is determined that the complaint is
timely filed and the Commission has jurisdiction to determine
whether payment of reparation should be directed.

Id. 1082 (emphasis added). As Seatrain explains, claims accruing outside of the
limitations period do not bar complaints seeking reparations for claims of continuing
violations inside the limitations period. Rather, the statute of limitations bars the
damages recoverable from accrued claims outside the limitations period.

The continuing violation rule is infused in Commission precedent.
(Maher Opp. to MSJ at 13-14 (footnotes omitted) (emphasis in original).)

It appears that Maher contends that the statute of limitations does not bar a reparation award
based solely on the allegedly discriminatory differences between Lease EP-248 and Lease EP-249,
including, but not limited to, the rental rate, investment requirements, throughput requirements, the
first point of rest requirement for automobiles, and the security deposit requirement, To the extent
Maher is claiming a right to seek a reparation award in the absence of an overt discriminatory act
by PANYNJ within the limitations period, Maher is incorrect.

The case law makes it abundantly clear that a defendant/respondent must commit an overt
act of discrimination within the limitations period for a plaintiff/fcomplainant to receive damages.
In Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007), the Supreme Court stated:

[Ledbetter] argues that the pay-checks were unfawful because they would have been
larger if she had been evaluated in a nondiscriminatory manner prior to the EEOC
charging period. Similarly, she maintains that the decision was unlawful because it
“carried forward” the effects of prior, uncharged discrimination decisions. In
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essence, she suggests that it is sufficient that discriminatory acts that occurred prior
to the charging period had continuing effects during that period. This argument is
squarely foreclosed by our precedents.

Id. at 624-625. See also Klehr v. A.0. Smith Corp., 521 U.S. 179, 189 (1997) (“[IIn the case of a
‘continuing violation,” . . . each overt act that is part of the violation and that injures the plaintiff . . .
starts the statutory period running again . . . . But the commission of a separate new overt act
generally does not permit the plaintiff to recover for the injury caused by old overt acts outside the
limitations period.”) (citations, quotations omitted)); United Air Lines, Inc. v. Evans, 431 U.8. 553,
558 (1977) (“A discriminatory act which is not made the basis for a timely charge is the legal
equivalent of a discriminatory act which occurred before the statute was passed. It may constitute
relevant background evidence in a proceeding in which the status of a current practice is at issue,
but separately considered, it is merely an unfortunate event in history which has no present legal
consequences.”).

In Varner v. Peterson Farms, 371 F.3d 1011 (8th Cir. 2004), the plaintiffs commenced an
action in 2002 contending that contracts signed in 1996 were illegal under the Sherman Antitrust
Act and the Packers and Stockyard Act as “tying contracts.” They argued that the contracts were
not subject to the applicable four-year statute of limitations under the continuing violation rule. The
Eighth Circuit rejected this argument, stating that the continuing violation rule

“permits a cause of action to accrue whenever the wrongdoer commits an overt act
in furtherance of an antitrust conspiracy or, in the absence thereof, commits an act
that by its very nature is a continuing antitrust violation.” Kaiser Aluminum &
Chemical Sales, Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045, 1051 (5th Cir.
1982). A continuing antitrust violation is one in which the plaintiff’s interests are
repeatedly invaded. Id. at 849 (quoting Pace Indus., Inc. v. Three Phoenix Co., 813
F.2d 234, 237 (9th Cir. 1987)). “When a continuing antitrust violation is alleged, a
cause of action accrues each time a plaintiff is injured by an act of the defendants.”

Barnosky Oils, Inc. v. Union Oil Co. of California, 665 F.2d 74, 81 (6th Cir. 1981).

However, “‘even when a plaintiff aileges a continuing violation, an overt act by the
defendant is required to restart the statute of limitations and the statute runs from the
last overt act.”” Peck v. General Motors Corp., 894 F.2d 844, 849 (6th Cir. 1990)
(quoting Pace Indus., 813 F.2d at 237). “For statute of limitations purposes, . . . the
focus is on the timing of the causes of injury, i.e., the defendant’s overt acts, as
opposed to the effects of the overt acts.” DXS, Inc. v. Siemens Medical Systems, Inc.,
100 F.3d 462, 467 (6th Cir. 1996) (citing Peck, 854 F.2d at 849).

An overt act has two elements: (1) it must be a new and independent act that
is not merely a reaffirmation of a previous act, and (2) it must inflict new and
accumulating injury on the plaintiff. Pace Industries, Inc., 813 F.2d at 238. Acts
that are merely “unabated inertial consequences” of a single act do not restart the
statufe of limitations.
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Performance of the alleged anticompetitive contracts during the limitations
period is not sufficient to restart the period. Eichman v. Fotomat Corp., 880 F.2d
149, 160 (Sth Cir. 1989} (mere fact that plaintiff made payments to defendant since
signing of contract did not establish defendant’s ability to enforce the tie absent
voluntary cooperation by plaintiff); 4urora Enter. v. NBC, 688 F.2d 689, 694 (9th
Cir, 1982) (“[T]hat defendants receive a benefit today as a result of a contract
executed in 1966 . . . is not enough to restart the statute of limitations.”). In addition,
when a complaining party was fully aware of the terms of an agreement when it
entered into the agreement, an injury occurs only when the agreement is initially
imposed; thus, the limitations period typically is not tolled by the requirements
placed on the parties under the agreement. See Information Exchange Systems, Inc.
v. First Bank Nat. Ass’n, 994 F.2d 478, 484 (8th Cir. 1993) (plaintiff knew terms of
alleged tying agreement for continued credit when it entered into credit agreement,
and claim for fraudulent concealment therefore could not survive), Here, the Varners
failed to allege any new overt acts, other than enforcement of the initial contracts,
that would toll the four-year statutes of limitations under either Act.

Varner v. Peterson Farms, 371 F.3d at 1019-1020Q (footnote omitted). See also Midwestern
Machinery Co., Inc. v. Northwest Airlines, Inc., 392 F.3d 265, 272 (8th Cir. 2004) (“{W]here the
plaintiff had actual knowledge of the initial violation and suffered sufficient injury, courts generally
do not toll the statute of limitations based on a continuing violation theory. 2 P. Areeda & H.
Hovenkamp, Antitrust Law §320c¢1 at 210-11 (2d ed. 2000).”); Ward v. Caulk, 650F.2d 1144, 1147
(9th Cir. 1981) (“A continuing violation is occasioned by continual uniawful acts, not by continual
ill effects from an original violation.”) {citing Collins v. United Air Lines, Inc., 514 F.2d 594, 596

(Sth Cir. 1975)).

Maher cites four decisions by Commission administrative law judges as support for its
argument that the terms of Lease EP-249 constitute a “continuing violation” of the Shipping Act for
which it may seek a reparation award despite the absence of an overt discriminatory act within the
limitations period. (Maher Opp, to MSJ at 13-22.) None of the cases supports Maher’s argument.

Seatrain, supra, the primary case on which Maher relies, is consistent with the continuing
violation rule as articulated by the courts in the cases cited above. The administrative law judge
denied the respondent’s motion to dismiss on statute of limitations grounds.

The Ports Authority contends that Seatrain’s cause of action accrued on or before
January 1976 [apparently when Seatrain resumed service in the Puerto Rican trade]
and in any event, Seatrain’s effort to obtain “legal action in concert with the FMC”
based on the denial of access to the PRMSA cranes in April 1976 was the latest when
the cause of action accrued. And, they argue, that April 1976 being more than two
years prior to the filing of the instant complaint, the Commission is without
jurisdiction to entertain the complaint.
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Such contention would have validity if there were a single refusal for a single
utilization of Isla Grande. But the facts, asalleged, do not support such a conclusion.
It is complained that Seatrain has “been attempting to obtain . . . use of . . . Isla
Grande . . . since about September, 1975 . . . [and such] attempts have been
unsuccessful [to date].” The complaint alleges numerous requests (some prior to
July 29, 1976) and numerous refusals (some prior to July 29, 1976} and continuing
requests (on and after July 29, 1976) and continuning refusals (on and after July 29,
1976) with continuing use of alternative facilities (subsequent to July 29, 1076)
resulting in alleged continuing and accumulative injury.

As alleged, each and every berthing barred is 2 new act giving rise to alleged
injury. Damages for unlawful acts prior to July 29, 1976, are, of course, barred by
the statute of limitations. Any unlawful act, however, which continues becomes not
one act but a series of individual acts each time it is enforced, and the statute of
limitations is to be measured against each act giving rise to an alleged new injury.

Seatrain, 18 S.R.R. at 1081-1082. The Ports Authorify contended since the first refusal to permit
berthing occurred more than two years before Seatrain filed its complaint, the statute of limitations
barred a reparation award for refusals less than two years before Seatrain filed its complaint. The
judge found that the statute of limitations did not bar a claim for a reparation award for the overt acts
of discrimination (i.e., refusals to permit Seatrain to berth where requested) occurring within two
years of the date Seatrain filed the complaint.

Maher contends that Seatrain stands for the proposition that “claims accruing outside of the
limitations period do not bar complaints seeking reparations for claims of continuing violations
inside the limitations pertod.” (Maher Opp. to MSJ at 14 (footnote omitted) (emphasis in original).)
This contention is not precisely correct. Seatrain stands for the proposition that claims accruing
outside of the limitations period do not bar complaints seeking reparations for claims of similar overt
discriminatory acts inside the limitations period. Each refusal to permit Seatrain to berth, some of
which occurred within the limitations period, was a separate overt act of discrimination, not the
unabated inertial consequence of a discriminatory act outside the limitations period. Seatrain could
seek a reparation award for the refusals to berth within the limitations period. Seatrain does not
support Maher’s argument that without an overt act of discrimination by PANYNJ within the
limitations period, Maher is entitled to a reparation award for the unabated inertial consequences of
the allegedly discriminatory terms of Lease EP-249.

Maher also relies on Seacon Terminals, Inc. v. Port of Seattle, 26 S.R.R. 248 (ALJ 1992),
The administrative law judge found that “Seacon’s most-favored-nation clause in its lease . . . related
only to land and premises, and did not relate to cranes and equipment” and awarded no reparations
to Seacon. 26 S.R.R. at 426 (ultimate conclusion and finding number 7). In the decision, the judge
observed:
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The crane terms agreements of the various tenants at the Port of Seattle had differing
rates at different levels of usage. These different terms couid favor Seacon, or could
favor other tenants, all depending on the volume of usages of the cranes.

To the extent that Seacon’s crane terms provided that it had to pay diesel fuel
rates, or rates higher than electricity rates, to operate its two diesel Starporter cranes,
Seacon appears probably to have suffered rate discrimination, but these fuel charges
(rates) were established by the Port in its tariffs, which became effective on Oct. 1,
1982, and which remained unchanged until July 1, 1990. Thus, Seacon’s cause of
action as to a disparity in fuel costs began to accrue over seven years before its
complaint was filed in May 1990, and, of course, the Port was obliged to charge the
fuel costs specified in its tariff, unless its lease agreements were amended in this
respect. To the extent that the disparity in fuel costs continued after May 30, 1987,
these costs would not be barred. Seacon [ceased] operation in July 1988, so that the
unbarred fuel disparity was for a relatively short period, and perhaps was offset by
payments or lack of payments by Seacon for acres less than suitable for
containeryard operations.

Id at277.

This discussion is quite clear]y unnecessary to the decision in the case that the clause did not
apply to cranes and is obiter dictum. See Black’s Law Dictionary 1177 (9th ed. 2009).
Nevertheless, Maher argues that in this decision, “the Presiding Officer recognized the legal vitality
of the alleged Shipping Act discrimination claims for a Port Authority’s alleged ongoing violation
of the Shipping Act in charges that began to accrue over seven years prior to the complaint.”
(Maher Opp. to MSJ at 15 (footnote omitted) (emphasis in original).) Perhaps because of the
conditional nature of the judge’s discussion (e.g., “Seacon appears probably to have suffered rate
discrimination™} and the fact that the resolution of the question did not affect the outcome of the
case, the judge did not cite to any cases discussing the elements of a continuing violation.
Therefore, to the extent that the Seacon Terminals opinion would lead to a conclusion that Maher
may seek a reparation award in the absence of an overt discriminatory act within the limitations
period, given the decisions by the Supreme Court and courts of appeals cited above, I respectfully
disagree.

Maher also relies on NPR, Inc. v. Board of Commissioners of the Port of New Orleans,
28 S.R.R. 1011 (ALJ 1999). NPR, an ocean carrier, took over the operations of another ocean
carrier that provided shipping services between New Orleans and Puerto Rico. NPR decided to
discontinue serving the Port of New Orleans directly, but had assumed a lease with the Port that ran
until the year 2003. In order to leave the Port, NPR and the Board negotiated a2 Cancellation
Agreement, signed September 17, 1996, by which NPR would make certain payments to the Board
in lieu of the former rental, After making some payments under the Cancellation Agreement, on
November 25, 1998, NPR filed a complaint with the Commission that the Agreement violated the
Shipping Act of 1984,
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NPR filed its complaint more than two years and less than three years after it signed the
Agreement. The Board argued that the Agreement had been approved under the Shipping Act, 1916,
which had a two-year statute of limitations, and belonged before the Surface Transportation Board.
The administrative law judge rejected this argument, NPR, Inc. v. Board of Commissioners of the
Port of New Orleans, 28 S.R.R. at 1017 n.5, and the case was ultimately decided pursuant to the
Shipping Act of 1984. NPR, Inc. v. Board of Commissioners of the Port of New Orleans, 28 S.R.R.
1512, 1536 (ALJ 2000).

In the language on which Maher relies, the administrative law judge stated:

NPR argues, correctly in my opinion, that the Board’s practice in demanding
payments over the life of the canceled lease constitutes ongoing conduct and that its
complaint is therefore not time-barred even by the two-year statute of limitations set
forth in section 22 of the 1916 Act, which is inapplicable, nor by the three-year
statute of limitations set forth in section 11 of the 1984 Act, which is applicable.

NPR, Inc. v. Board of Commissioners of the Port of New Orleans, 28 S.R.R. at 1014. Since the two-
year statute of limitations of the 1916 Act was inapplicable, the case was decided under the 1984
Act, and NPR filed its complaint with the 1984 Act’s three-year statute of limitations, the issue of
whether the continuing violation rule would permit a reparation award in the absence of an overt act
of discrimination within the limitations period was not relevant and this statement is obiter dictum,
Furthermore, the judge did not cite any authority supporting the statement that practice of
demanding payments over the life of the canceled lease constituted ongoing conduct. Therefore, to
the extent that the VPR opinion would lead to a conclusion that Maher may seek a reparation award
in the absence of an overt discriminatory act within the limitations period, given the decisions by
the Supreme Court and courts of appeals cited above, I respectfully disagree.

In Int 'l Shipping Agency, Inc. v. Puerto Rico Ports Auth., 30 S.R.R. 407 (ALJ 2004),° the
administrative law judge rejected the respondent’s argument that the claims were barred by the
statute of limitations. The judge recognized that:

The Commission has determined that a cause of action “accrues” when the
complainant knew or had reason to know of the harm alleged. Likewise, if the
alleged harm continues for an extended period of time, the limitation period begins
to run when the complainant first knew or should have known of the harm. There is
no competent evidence or rule of law that the Complaint should be dismissed
because some of the harm occurred before December 29, 2000 and Intership knew
or should have known about the harm,

* The Comumission did not review this decision. The complaint was eventually dismissed
on sovereign immunity grounds. See Puerto Rico Ports Auth. v. Federal Maritime Comm'n, 531
F.3d 868 (D.C. Cir. 2008), cert. denied, 129 S. Ct. 1312 (2009).
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Id. at 425.
The judge took note of the allegations of the complaint:

Complaint, Part V, C (“PRPA .. . continues to refuse to provide comparable marine
terminal areas at Puerto Nuevo to Intership”); D (“PRPA . . . continues to ignore
many requests from Intership for the temporary lease of several available Puerto
Nuevo lots™); G (“PRPA . . . continues to fail to repair Pier [\4] N & O, despite
charging rent o Intership for their use™); M (“Since Sept. 2001, the PRPA has used
the construction of the Royal Caribbean Cruise Line terminal as a pretext for denying
berths to Intership™); DD (PRPA advised Intership that the repair work to Piers 4 N
& O “would commence in 2002”); HH (“the PRPA has failed to repair Piers [4] N
& O as of this date™).

Id. at 426 n.51. She found that:

PRPA’s attempt to invoke the section 11{g) statute of limitations ignores the
nature of the Complaint. The Complaint was initiated due to PRPA’s ongoing failure
to operate in accordance with requirements of the Shipping Act.

Although PRPA’s unacceptable activities may have begun more than three
years ago, its liability for violations under the Shipping Act does not arise from a
single discrete act that occurred in the past and is now complete. Rather, PRPA’s
liability arises from continued violations of obligations that continue to exist under

the Agreement.

Id, at 425-426 (emphasis added). In contrast, Maher’s claim for a reparation award for the
negotiations that resulted in Lease EP-249 and Lease EP-249 itself arises from acts “that occurred

in the past and [are] now complete.”
Mabher also contends that:

The [continuing violation] rule was similarly applied in Odyssea Stevedoring of
Puerto Rico, Inc. v. PRPA, 30 S.R.R. 484 (Nov. 9, 2004) (Trudelle, ALJ). In
Odyssea, the complaint allieged continuing violations of the lease, alleged that
enforcement of the lease itself was a continuing violation and that the respondent’s
conduct was a continuing violation. /d. at 503.

(Maher Opp. to MSJ at 17 n.12.) In Odyssea, PRPA sought “summary judgment and dismissal of
the Complaint because Odyssea has not shown damages. PRPA argue[d] that ‘Complainant fails
to provide competent evidence of damages incurred by the alleged wrongdoing of Respondent.

Therefore, Complainant cannot prove any of its claims and summary judgment must be granted in
favor of Respondent.”” Odyssea Stevedoring v. PRPA, 30 S.R.R. at 502. The administrative law
judge denied the motion for summary judgment, finding that “[t]he Complaint clearly includes
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allegations of continuing offenses and seeks reparations in connection with those violations.” 7d.
at 503, The effect of the statute of limitations on a claim was neither raised nor discussed in
Odyssea. Odyssea provides no support for Maher’s argument that it may seek a reparation award
for a continuing violation in the absence of an overt discriminatory act within the limitations period.

The material facts as to which there is no genuine dispute establish that Maher was fully
aware of the terms of and the differences between Lease EP-248 and Lease EP-249 when it entered
into Lease EP-249. Any overt discriminatory act by PANYNJ that resulted in Lease EP-249 was
necessarily committed on or before October 1, 2000. Maher’s injury occurred “only when the
agreement [was] initially imposed; thus, the limitations period . . . is not tolled by the requirements
placed on the parties under the agreement.” Varner v. Peterson Farms, 371 F.3d at 1019-1020.
With no overt discriminatory act by PANYNJ within the limitations period, the cases cited above
foreclose a reparation award for differences between Lease EP-248 and Lease EP-249 in rent,
investment requirements, throughput requirements, a first point of rest requirement for automobiles,
and the security deposit requirement. Maher has not cited any conrary controlling authority that
would support a holding that current operation under the terms of Lease EP-249 is a continuing
violation of the Act. Therefore, the continuing viclation rule does not support Maher’s claim for a
reparation award for alleged discrimination in negotiations leading up to signing Lease EP-249 and
the terms of Lease EP-249 itself.

VIII. CLAIMS FOR A REPARATION AWARD BARRED.
PANYNIJ served the following interrogatory on Maher:

Interrogatory No. 6: Identify and describe any damages claimed by Maher in the
Complaint, including, but not limited to, stating: (i) the factual basis for such
damages; (ii) the legal theory under which such damages are recoverable; (iii) the
amount of such damages; and, (iv) the methodology used fo calculate such damages.

Response: Maher objects to this request to the extent it calls for a legal conclusion.

The information requested is also premature because the discovery order in this
proceeding does not require expert disclosures for many months and Maher will
designate an expert on damages. Subject to the foregoing and general objections,
Maher’s damages include the additional costs it incurred to APM because of
PANYNJ’s preferential treatment of APM. These damages are contained in the
disparate terms of leases EP-248 and EP-249.

First, Maher’s damages include the difference between Maher’s base rent and
APM’s base rent that Maher must pay PANYNJ over the 30-year term of Maher’s
lease. This includes the difference between Maher’s initial base rent of $39,750 per
acre and APM’s base rent of $19,000, plus difference owing to the 2% annual rent
escalator paid by Maher and not paid by APM. For example, Maher’s 2008 rent is
$45,660 per acre, while APM’s base rent remains unchanged at $19,000. Thus, in
2008 alone Maher must pay PANYNJ $26,660 more per acre in base rent than APM
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pays PANYNJ. Based on this difference the base rent and escalator differential
damages alone incurred by Maher since 2000 total approximately $86 million.
According to the disparate lease terms of leases EP-248 and EP-249, these damages
total approximately $474 million through the 30-year lease period based upon the
disparate base rent and escalator.

(Maher’s Resp. to Port Authority’s First Set of Interrogatories (Maher’s Int. Resp.) at 9-10, Aug.
29, 2008 (attached to PANYNJ MSJ, Levine Declaration Ex. H).)

The higher rent and the rental increases imposed by Lease EP-249 are the “unabated inertial
consequences” of the negotiations and the lease itself. Even if it is assumed that PANYNJ
discriminated against Maher in the negotiations and the differences in rent between Lease EP-248
and Lease EP-249 are not justified by a valid transportation purpose, the difference in rent and the
yearly increase in Maher’s rent are not the result of an overt act by PANYNJ subsequent to October
1, 2000; that is, PANYNJ did not commit “a new and independent act that is not merely a
reaffirmation of a previous act” and PANYNJ did not “inflict [a] new and accumulating injury” on
Maher. Pace Industries, Inc., 813 F.2d at 238.

In Eichman v. Fotomat Corp., 880 F.2d 149 (9th Cir. 1989), Eichman had signed a lease
agreement with Fotomat in 1968. In an action commenced in 1982, Eichman claimed that the lease
agreement was an unlawful tying agreement in violation of the antitrust laws. The district court held
that this claim was barred by the Clayton Act’s four year statute of limitations. On appeal, Eichman
argued that “the lease tying agreement was a continuing violation of the antitrust laws which is not
barred by the statute of limitations. Eichman contends that each payment under the lease was a2 new
injury for purposes of the statute of limitations.” Eichman v. Fotomat Corp., 880 F.2d at 160. The
court of appeals held:

When a plaintiff alleges a continuing violation of the law, an overt act is required to
restart the statute of limitations and the statute of limitations runs from the last overt
act. Under certain circumstances the active enforcement of an illegal contract may
constitute an overt act which will restart the statute of limitations. However, the
passive receipt of profits from an illegal contract by an antitrust defendant is not an
overt act of enforcement which will restart the statute of limitations.

To restart the statute of limitations in a tying situation, Eichman must show
that Fotomat “had the ability [to] and actually did enforce the tie” during the
limitations period. The mere fact that Eichman has made lease payments to Fotomat
since 1968 does not establish Fotomat’s ability to enforce the tie absent voluntary
cooperation by Eichman.

Id (citations omitted). PANYNJ’s “passive receipt of [rental payments] . . . is not an overt act of
enforcement which will restart the statute of limitations.” Therefore, a reparation award for the
difference in rent between Lease EP-248 and Lease EP-249 paid subsequent to June 3, 2005, is
barred by the statute of limitations.
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Maher’s response continues:

Second, Maher’s damages include the additional burdens and risks imposed on
Maher and not imposed on APM because Maher’s lease requires it to guarantee a
higher container throughput per acre than APM. If Maher fails to satisfy the
throughput requirements, PANYNJ may terminate the lease. By contrast, APM is
not subject to termination for failing to meet its lower throughput requirements.

(Maher’s Int. Resp. at 10.}

Mabher’s response does not set forth any actual injury that it had suffered by the time of its
response and does not contend that it will suffer monetary damages if it fails to satisfy the
throughput requirements. Maher contends that failure to satisfy the throughout requirement could
result in the termination of its lease. To the extent that Maher may claim monetary damages
resulting from the different provisions, those damages are the “unabated inertial consequences” of
the negotiations and the lease itself and barred by the statute of limitations. Assuming the Maher
could establish that this provision violates the Shipping Act, I express no opinion on the question
of whether enforcement of this provision would be an overt act by PANYNJ.

Maher’s response continues:

Third, Maher’s damages include the additional twenty-five basis point finance fee
that it must pay relative to APM for infrastructure improvements (175 basis points
over the Revenue Bond Index versus APM’s 150 basis points over the Revenue Bond
Index). Calculation of the present value of this additional cost to Maher remains
ongoing and will be subject to actual activity. APM’s access to cheaper financing
from PANYNIJ constitutes ongoing disparate treatment and competitive advantage.

(Maher’s Int. Resp. at 10-11.)

Maher does not state that PANYNI has actually imposed any higher investment requirements
on Maher. The higher investment requirements imposed by Lease EP-249 would be the “unabated
inertial consequences” of the negotiations and the lease itself. Even if it is assumed that PANYNJ
discriminated against Maher in the negotiations and the higher investment requirements in Lease
EP-249 are not justified by a valid transportation purpose, the higher investment requirements are
not the result of an overt act by PANYNTJ subsequent to October 1, 2000; that is, PANYNI did not
commit “a new and independent act that is not merely a reaffirmation of a previous act” and
PANYNJ did not “inflict [a] new and accumulating injury” on Maher. Pace Industries, Inc., 813
F.2d at 238. Therefore, a reparation award for the higher investment requirements is barred by the
statute of limitations.

Maher’s response continues: “Fourth, Maher’s damages are equal to the cost of the
additional security deposit requirements that PANYNJ requires of Maher, but not of APM.”
(Maher’s Int. Resp. at 11.)
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Lease EP-249 required Maher to tender its security deposit when it signed the lease and
delivered it to PANYNJ. (Lease EP-249, Section 40.) This occurred on or about October 1, 2000.
I first note that since the lease requires PANYNJ to return the security deposit {minus any unpaid
claims or damages) when the lease terminates and Maher “may collect or receive any interest or
income earned on bonds [used for the security deposit] and interest paid on cash deposited in
interest-bearing bank accounts” (id.) while PANYNTJ holds the security deposit, it is not clear that
paying a higher security deposit is an actual injury within the meaning of the Act. Even if it is
assumed it is an injury and that PANYNT discriminated against Maher in the negotiations and the
additional security deposit requirements in Lease EP-249 are not justified by a valid transportation
purpose, the additional security deposit is not the result of an overt act by PANYNI subsequent to
October 1, 2000; that is, PANYNJ did not commit “a new and independent act that is not merely a
reaffirmation of a previous act” and PANYNTJ did not “inflict [a] new and accumulating injury” on
Maher. Pace Industries, Inc., 813 F.2d at 238. Therefore, a reparation award for the additional
security deposit is barred by the statute of limitations.

Maher’s response continues: *“Additionally, Maher faces a potential loss of profit because
of the cost advantages PANYNJ has wrongfully bestowed on APM. APM has been actively
soliciting Maher’s customers to expand its third-party business to the detriment of Maher.”
(Maher’s Int. Resp. at 11.)

Maher does not identify an actual injury or damages that it has suffered as a result of the cost
disadvantages. The cost disadvantages imposed by Lease EP-249 are the “unabated inertial
consequences” of the negotiations and the lease itself. Even if it is assumed that PANYNJ
discriminated against Maher in the negotiations and the cost disadvantages in Lease EP-249 are not
justified by a valid transportation purpose, the cost disadvantages are not the result of an overt act
by PANYNJ subsequent to October 1, 2000; that is, PANYNJ did not commit “a new and
independent act that is not merely a reaffirmation of a previous act” and PANYNYJ did not “inflict
[a] new and accumulating injury” on Maher. Pace Industries, Inc., 813 F.2d at 238. Solicitation
by APM is not an overt act by PANYNJ. Therefore, a reparation award for the cost disadvantages
is barred by the statute of limitations.

Maher does not identify an actual injury or damages that it has suffered as a result of the
different first point of rest requirement for automobiles imposed by Lease EP-249. Any injury
allegedly imposed by the different first point of rest requirement for automobiles by Lease EP-249
is the “unabated inertial consequence[]” of the negotiations and the lease itself. Even ifit is assumed
that PANYNI discriminated against Maher in the negotiations and the cost disadvantages in Lease
EP-249 are not justified by a valid transportation purpose, the different first point of rest requirement
for automobiles is not the result of an overt act by PANYNJ subsequent to October 1, 2000; that is,
PANYN]J did not commit “a new and independent act that is not merely a reaffirmation ofa previous
act” and PANYNTJ did not “inflict [a] new and accumulating injury” on Maher. Pace Industries,
Inc., 813 F.2d at 238. Therefore, a reparation award for the first point of rest requirement for
automobiles is barred by the statute of limitations.
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IX. THE STATUTE OF LIMITATIONS IS NOT APPLICABLE TO A CEASE AND
DESIST ORDER.

PANYN]J argues that the Commission cannot grant Maher's prayer for a cease and desist
order. It contends:

While the FMC has held that its authority to enter a cease and desist order is not
subject to the Shipping Act’s statute of limitations, Maher cannot validly invoke such
authority as the basis for seeking relief on its lease-term discrimination clamms. As
discussed above, there are no allegations of any overt acts of discrimination within
the limitations period. All ofthe acts of which Maher complains occurred more than
eight years ago. In other words, there is no ongoing conduct with respect to the
alleged lease-term discrimination from which the Port Authority can be ordered to -
cease and desist.

* * *

Moreover, any attempt by Maher to invoke the FMC cease and desist
authority to rewrite its lease on a prospective basis would be nothing more than an
attempt to obtain indirectly the reparations that it cannot obtain directly. As noted
above, . . . Maher has already claimed that it could compute its damages based upon
a comparison of the facial differential between the APM and Maher leases over their
entire thirty-year term. Assuming that the Commission agrees that Maher’s
reparations claims are barred by the Shipping Act’s three-year statute of limitations,
the only effect of issuing the “cease and desist order” Maher has requested —which
would rewrite Maher’s lease on a prospective basis so as to match the APM terms
— would be to award Maher reparations for however many years of Maher’s lease
remain as of the date the Commission issues its decision in this case. Permitting
such an end-run around the statute of limitations would be an inappropriate exercise
of the Commission’s cease and desist authority as a matter of law. Accordingly, if
summary judgment is granted on Maher’s reparations claims, summary judgment
should be granted on its claim for a cease and desist order as well.

(PANYNJ MSJ at 26-28 (footnotes omitted).}

The Act’s statute of limitations states that “[a] person may file with the . . . Commission a
sworn complaint alleging a violation of this part . . . . If the complaint is filed within 3 years after
the claim accrues, the complainant may seek reparations for an injury to the complainant caused by
the violation.” 46 U.S.C. § 41301(a). It does not state that al/ complaints must be filed within three
years after the claim accrues. It does not state that a complaint seeking a cease and desist order must
be filed within three years. It does not state that if a complaint seeking reparations and other relief
is filed more than three years after the claim accrues, the claim for other relief must be dismissed
with the untimely claim for reparations.




The Commission has clearly held that “[t]he 3 year statute of limitations . . . applies only to
requests for reparations. It would not prevent the Commission from issuing a cease and desist order
in a case brought over three years after the cause of action accrued.” Western Overseas Trade and
Development Corp. v. ANERA, 26 SR.R. 874, 885 n.17 (FMC 1993). See also A/S Ivarans Rederi
v. Companhia De Navegacao Lloyd Brasileiro, 23 S.R.R. 1543, 1550 (ALJ 1986) (“If there is no
claim for reparations, however, there is no time limit to the filing of the claim. In fact, under the
Commission’s and court interpretations of Section 22, any person could file a complaint alleging
a violation of the 1916 Act even if the person had not alleged injury.”), Report and Order Adopting
Initial Decision with Clarifications, 24 S.R.R. 1468, rev’'d on other grounds sub nom. A/S Ivarans
Rederi v. United States, 895 F.2d 1441 (D.C. Cir. 1990) )

A complaint seeking a reparation award must be filed within three years of the date the claim
accrued; therefore, the Commission cannot grant a reparation award for alleged injuries resulting
from violations that occutred more than three years before Maher filed its Complaint. A complaint
seeking a cease and desist order need not be filed within three years of the date the claim accrued.
If the Commission determines that terms in Lease EP-249 violate the Shipping Act by granting an
undue preference, the Commission may issue a cease and desist order requiring PANYNIJ eliminate
the preference. See Ballmill Lumber & Sales Corp. v. Port of New York Auth., 10 S.R.R. 524, 526
(FMC 1968) (stating that “[t]Jhe Port Authority could choose to remove the privilege from [its
recipient] and thereby remove the preference” or it could choose to give the privilege to the
complainant). Therefore, PANYNJ’s motion for summary judgment on the claim for a cease and
desist order is denied.

X, APPEAL AND POSSIBLE STAY.

This decision dismisses Maher’s claim for a reparation award for alleged Shipping Act
violations during the negotiations that resulted in Lease EP-249 and in Lease EP-249 itself.
Commission Rule 227 provides “[i]fan administrative law judge has granted a motion for dismissal
of the proceeding in whole or in part, any party desiring to appeal must file such appeal no later than
twenty-two (22) days afier service of the ruling on the motion in question.” 46 C.F.R.
§ 502.227(b)(1). Therefore, as a matter of course, Maher may seek review of this decision.
Pursuant to Rule 227, any exceptions to this decision must be filed with the Commission within
twenty-two days of the date of the decision and a reply is due twenty-two days after the exceptions
are filed. 46 C.F.R. § 502.227(a).

Even if this decision did not fit within Rule 227, the Commission has also held that it is
appropriate to look to the procedures established for the district courts for guidance in determining
whether an interlocutory appeal is appropriate. See Amzone International, Inc. v. Hyundai Merchant
Marine Co., 27 S.R.R. 386, 389 (1995) (“[IInterlocutory appeals are permissible if a district judge
certifies that an otherwise unappealable order *. . . involves a controlling question of law as to which
there is substantial ground for difference of opinion and that an immediate appeal from the order
may materially advance the ultimate termination of the litigation . . . .’ 28 U.S.C. § 1292(b).”).
Under its discovery rule argument, Maher is secking a reparation award for the difference between
the rent it paid and the rent it would have paid if given the same rental rate as Maersk/APM. In its
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discovery response, Maher stated that the difference as of August 29, 2008, totaled approximately
$86 militon. (Maher’s Resp. to Port Authority’s First Set of Interrogatories at 10, Aug. 29, 2008
(attached to PANYNJ MSJ, Levine Declaration Ex. H).) Subsequent payments have likely taken
this’ figure well above $100 million. Pursuant to this decision, Maher would not receive any
reparation award on the discriminatory rent claim.

The parties engaged in settlement discussions that apparently came close to resolving their
differences. On October 15, 2010, the parties stated that “[flollowing extensive discussions and
negotiations, the parties have now reached a full agreement in principle to resolve the entire matter
in controversy.” See Maher v. PANYNJ, FMC No. 08-03, Order at 2 (ALJ Jan. 11, 2011) (January
11, 2011 Scheduling Order). Based on this representation, the date to file a joint motion for
approval of the settlement was extended. Jd. On December 17, 2010, the parties filed another joint
motion asking for another extension. The parties stated: “The parties have continued to negotiate
the terms and progressed in preparing final documentation for the settlement, but have not been able
to complete the process. Therefore, the parties need additional time to conclude the documents and
secure approvals.” [d. at 3. The date to submit a joint motion to approve a settlement agreement
was again extended. Jd. On January 5 and 6, 2011, the parties submitted joint proposed litigation
schedules, thereby signaling that they had not reached the settlement they anticipated. Id. at 4-5.

Given the difference between what Maher seeks and what it would receive, the
Commission’s resolution of the issue of when Maher’s claim accrued could enable the parties to
reassess their interests and resolve their differences by settlement. While I have some question as
to how substantial Maher’s arguments may be, the grounds for difference of opinion are not
insubstantial. Therefore, ifit is determined that this decision may not be reviewed pursuant to Rule
227, have determined that an immediate appeal from the order may materially advance the ultimate
termination of the litigation,

Since Maher’s claim for a cease and desist order was not dismissed, that portion of this ruling
would not be reviewed at this time pursuant to Rule 227. Commission Rule 153 provides that a
presiding officer may allow an interlocutory appeal if he or she finds it necessary “to prevent
substantial delay, expense, or detriment to the public interest, or undue prejudice to a party.”
46 C.F.R. § 502.153(a). The Commission has recognized that it is an “extraordinary step” to grant
leave to petition the Commission “to overturn the ALJ’s jurisdictional ruling denying [a] motion to
dismiss.” Inlet Fish, 29 S.R.R. at 315.

PANYNJ’s contention that the three-year statute of limitations bars entry of a cease and
desist order is based on the Act’s statute of limitations that the Commission will already have under
review. | have determined that it is in the public interest to permit PANYNIJ to seek review of its
contention at this time. Therefore, I sua sponte grant leave for PANYNI to appeal the denial of
summary judgment based on its argument that a cease and desist order is barred by the statute of
limitations. If PANYNJ chooses to appeal, its brief on the effect of the statute of limitations on the
prayer for a cease and desist order is due twenty-two days after this decision and Maher’s response
is due twenty-two days after PANYNJ files its brief.
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Commission Rule 153 permits the presiding officer to stay a proceeding when leave to appeal
an interlocutory order is granted. Iwill defer ruling on a stay pending receipt of memoranda from
the parties stating their positions on staying this proceeding pending the Commission’s review of
this decision. On or before May 20, 2011, the parties are ordered to file memoranda addressing the
presiding officer’s authority to stay this proceeding pursuant to Rule 153 or any other ground
pending the Commission’s review of this decision, and the propriety of staying the proceeding
pending Commission review. If the parties choose, they may file a joint memorandum.

ORDER

Upon consideration of The Port Authority of New York and New Jersey’s Motion for
Summary Judgment of Maher Terminals, LLC’s Lease-Term Discrimination Claims, the opposition
thereto, and the record herein, and for the reasons stated above, it is hereby

ORDERED that The Port Authority of New York and New Jersey’s Motion for Summary
Judgment of Maher Terminals, LLC’s Lease-Term Discrimination Claimsbe GRANTED INPART
and DENIED IN PART. Maher’s claim that PANYNJ discriminated against Maher in the
negotiations that resulted in Lease EP-249 and in the terms of Lease EP-249 itself accrued when
Maher signed the lease October 1, 2000. Maher filed its Complaint more than three years after its
claim accrued. Accordingly, Maher’s claim for a reparation award based on alleged discrimination
against Maher in the negotiations that resulted in Lease EP-249 and in the terms of Lease EP-249
itself must be dismissed. PANYNJ’s motion to dismiss the claim seeking a cease and desist order
based on alleged discrimination against Maher in the negotiations that resulted in Lease EP-249 and
in the terms of Lease EP-249 itself is DENIED. Itis

FURTHER ORDERED that on or before May 20, 2011, the parties file memoranda
addressing the presiding officer’s authority to stay this proceeding pursuant to Rule 153 or any other
ground pending the Commission’s review of this decision, and the propriety of staying the

' Clpt Lathiy.

Clay G. Gfithfidge
Administrative Law Judge
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DOCKET NO. 08-03
MAHER TERMINALS, LL.C
v.

PORT AUTHORITY OF NEW YORK AND NEW JERSEY

INITIAL DECISION GRANTING IN PART MOTION FOR SUMMARY JUDGMENT
AND DISMISSING CLAIM FOR A REPARATION AWARD BASED ON
LEASE-TERM DISCRIMINATION CLAIMS
APPENDIX

Statements Stricken from Material Facts as to Which There is no Genuine Dispute

Maher Response 6:  REASON FOR STRIKING RESPONSE: Argumentative and the additional
facts relate to Maher’s argument that its claim did not accrue until it learned
that it was the victim of a legal wrong.

. . . but [Maher] denies PANYNJ’s attempt to misconstrue one of Maher’s interrogatory
responses to suggest it was responding to when Maher knew of the differences and that the
differences were undue. Theinterrogatory PANYNI cites did not. Rather, PANYNJ ignores
the interrogatories reflecting when Maher knew of the differences and when Maher knew
when they were undue. See Maher’s Responses to PANYNI’s Second Set of Interrogatories,
No. 1, p.4-5 (August 29, 2008) (Exhibit K to Levine Decl.) (The text PANYNJ quotes is
three lines of a two-page interrogatory response to responding to PANYNJ’s interrogatory
requesting “all facts supporting each and every allegation of the Complaint,”). In response
to PANYNJ’s First Set of Interrogatories, No. 1, asking “when Maher first became aware of
the alleged differences” between the leases, Maher responded that it “learned of PANYNJ’s
preference of [APM] during the negotiation of EP-249,” see Maher’s Responses to
PANYNJ’s First Set of Interrogatories, No. 1, p.4-5 (August 29, 2008) (Exhibit H to Levine
Decl.), but it only began to learn that the APM preference was unduly or unreasonably
preferential starting “in the summer of 2007” when PANYNJ Deputy General Counsel
Christopher Hartwyck sought a release from Maher’s General Counsel Scott Schley for a
rent disparity claim. /d. at No. 4, p.8 (Exhibit H to Levine Decl.).

Maher Response 7:  REASON FOR STRIKING RESPONSE: The response is argumentative,
. . . but as with the previous paragraph PANYNI misconstrues, Maher denies PANYNJ’s
mischaracterization of the quote. Contrary to PANYNJ’s effort to conflate the two elements

of a claim-knowledge of the difference and knowledge that the difference is undue — the
excerpt sets out both elements. See Complainant’s Scheduling Report at § (July 23, 2008)
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(Exhibit G to Levine Decl.) (explaining in the context of the Shipping Act burden of proof,
that the initial burden shift to the Respondent “is apparent from Maher’s complaint” and “the
plain language of the leases themselves.”).

Maher Response 8: REASON FOR STRIKING RESPONSE: The response is argumentative,

Pursuant to Ceres Marine Terminal, Inc. v. Maryland Port Administration, 27 SR.R 1251,
1272 (FMC, 1997), where facially disparate lease terms are unduly disparate (i.e. different
and wrongful or unjustified) the measure of damages is the difference of the disparate lease
terms. See Ceres Marine Terminal v. Maryland Port Administration,29 S.R. R. 356,372 =73
(FMC 2001) (citing Valley Evaporating v. Grace Line Inc., 11 S.R.R. 873 (1970). Maher
denies PANYND’ s suggestion that an ability to calculate differences if there was a violation
constitutes evidence of a violation.

PANYN]J Statement 9; REASON FOR STRIKING STATEMENT: Maher knew it suffered
an actual injury on October 1, 2000. The extent of that injury is not
material to the accrual of its claim.

Maher has represented that it is not seeking “additional” damages beyond those allegedly
created by the facial disparities in the lease terms. Maher’s Reply in Opposition to
Respondent’s Motion to Compel Production from Complainant and Motion for Protective
Order at 3, Oct. 9, 2008, attached as Exhibit D to Levine Decl.

Maher Response 9:

Maher denies that (i) it alleges damages created by facial disparities in the lease
terms, and (ii) denies that its Shipping Act ¢laims in this proceeding seek no other damages.
Maher alleges that PANYNJ violated and continues to violate the Shipping Act. Maher’s
claims also allege lost business, lost revenue, increased costs, attorney’s fees and interest.
See generally, Maher's Reply in Opposition to Respondent’s Motion for a Protective Order
at 11,31 (Apr. 13, 2011) (citing Maher’s complaint and consolidated 07-01 counter-claims
and extensive testimony concerning damages). PANYNJ takes the quoted statement out of
context. See Maher’s Reply in Opposition to Respondent’s Motion to Compel Production
from Complainant and Motion for Protective Order at 3 (Oct. 9, 2008) (Ex. D in Levine
Decl.) {the statement was made in response to PANYNJ’s Motion to Compel post-lease
financial documents in rebuttal of PANYNJ’s assertion of a need for discovery of
“competitive harm,” as a separate and additional element of damages akin to lost profits and
or business, and which under Ceres is not the applicable measure of damages).

Maher Response 10: REASON FOR STRIKING RESPONSE: The response is argumentative.

As Maher also explained, however, “What is decisive is that Maher did not know nor shouid
it have known that the different lease terms were an undue prejudice.” Maher’s Reply in
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Opposition to Respondent’s Motion for Summary Judgment at 4 (March 14, 2011) (emphasis

added).

Maher Response 11: REASON FOR STRIKING RESPONSE: The response is argumentative.

. . . but denies that is conveys knowledge of a preference without knowledge of an undue
preference. Compare Maher’s Responses to PANYNJ’s First Set of Interrogatory
Responses, No. 1 at 4-5 (Aug. 29, 2008) (Levine Decl. Ex. H) (responding to PANYNJ’s
first interrogatory requests by stating, “Maher learned of PANYNJ’s preference of APMT”
at the time of the lease negotiation) with id., No. 4 at 8-9 (responding to PANYNJ’s first
discovery requests that Maher did not learn that the preferences were “unduly or
unreasonably preferential” until events in 2007 and 2008.).

PANYNI Statement 13:

REASON FOR STRIKING STATEMENT: Although Maher had
sufficient information to perform the analysis on October 1, 2000, it
did not perform the analysis on that date. The fact that it performed
the analysis after October 1, 2000, and the results of the analysis are
not material to the accrual of its claim.

Mosca testified further that at that time Maher had performed a financial analysis to compare
the base annual rental rate of the Maersk Lease with the Maher Lease. /4. at 172:15 - 20,
Levine Decl. Ex. F; see, e.g., Memorandum from M. Davis to R. P. Mosca Regarding
Maersk Lease at MT005220, Aug. 1, 2001, attached as Exhibit J to Levine Decl. (analysis
of Maersk lease rates dated August 1, 2001),

Mabher Response 13:

Admitted in part and denied in part. Randy Mosca’s testimony concerned a limited
financial comparison of Maher’s proposed lease terms, see R. Mosca Dep., Dkt. 07-01,
172:15-20 (June 11, 2008), which was not “at that time” of the later August 1, 2001

memorandum.

In August of 2001, an internal Maher memorandum was sent to Brian and Basil
Maher and Mr. Mosca, analyzing the differences between the Maher and Maersk Leases.
See Memorandum from M. Davis to RP. Mosca Regarding Maersk Lease at
MT005220-5224, Levine Decl. Ex. J.

PANYN]J Statement 16:

REASON FOR STRIKING STATEMENT: Although Maher had
sufficient information to perform the analysis on October I, 2000, it
did not perform the analysis on that date. The fact that it performed
the analysis after October 1, 2000, and the results of the analysis are
not material to the accrual of its claim.
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In August of 2001, an internal Maher memorandum was sent to Brian and Basil Maher and
Mr. Mosca, analyzing the differences between the Maher and Maersk Leases. See
Memorandum from M. Davis to R.P. Mosca Regarding Maersk Lease at MT005220-5224,
Levine Decl. Ex, J.

Maher Response 16:

Admitted in part and denied in part. Maher admits that the cited memorandum was prepared
and sent, but Maher denies PANYNJ’s characterization of the memorandum as “analyzing
the differences between the Maher and Maersk Leases.” The memorandum is described as
a “preliminary review of the Maersk™ lease. Id. at MT005220. Brian Maher testified that
the review was requested to quantity the financial differences in the leases, and he testified
that the report confirmed the same financial difference that Maher already knew. See B.
Maher Dep. 08-03, 16:15-18:25 (April 6,2011). Maher witnesses testified that the review
was not a legal analysis, see, e.g., S. Schley Dep., Dkt 08-03, 76:20-77:8 (March 24, 2011),
(no one raised a legal issue with respect to the report); B. Maher Dep. 08-03, 206:11-207:3
(April 6, 2011) (Prior to 2007, it did not cross Maher’s mind to seek counsel); R. Mosca
Dep. 08-03, 86:9-86:12 (Mar. 14, 2011) (no discussion of suing the Port Authority).

PANYN]J Statement 17: REASON FOR STRIKING STATEMENT: Although Maher had
sufficient information to perform the analysis on October 1, 2000, it
did not perform the analysis on that date. The fact that it performed
the analysis after October 1, 2000, and the results of the analysis are
not material to the accrual of its claim.

The memorandum compared the Maersk lease terms to the Maher lease terms, including the
per acre annual charges, the infrastructure financing terms, and the security deposit
requirement. See id. at MT005220, Levine Decl. Ex. .

Maher Response 17:
Admitted.
PANYNJ Statement 18: REASON FOR STRIKING STATEMENT: Although Maher had
sufficient information to perform the analysis on October 1, 2000, it
did not perform the analysis on that date. The fact that it performed
the analysis after October 1, 2000, and the results of the analysis are

not material to the accrual of its claim.

The memorandum detailed that while the Maher base rental rate escalated, the APM base
rental rate did not. See id. at MT005224, Levine Decl. Ex. J.

Maher Response 18:
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Admitted.

PANYNJ Statement 19: REASON FOR STRIKING STATEMENT: Although Maher had
sufficient information to perform the analysis on October 1, 2000, it
did not perform the analysis on that date. The fact that it performed
the analysis after October 1, 2000, and the results of the analysis are
not material to the accrual of its claim.

The memorandum also identifies and analyzes the differing investment requirements and
differing volume/throughput guarantees. See id, at MT005220-5222, Levine Decl. Ex. J.

Mabher Response 19:

Admitted in part and denied in part. While Maher admits that the review identifies
some “infrastructure work” and guarantees, Maher denies PANYNJ’s characterization of the
summary listing of bullets in the review as an analysis or differential comparison. See id.

PANYNIJ Statement 21: REASON FOR STRIKING STATEMENT: On October 1, 2000,
Maher did not have knowledge of PANYNIJ’s enforcement or non-
enforcement of lease clauses against APM.

In Maher’s Opposition to the Motion for Summary Judgment, Maher alleges that “The Port
Guarantee did not in fact ‘commit[] the Maersk shipping lines to continue using the Port
even if volumes declined in the future’ as PANYNJ claimed. .. [PORTION REDACTED BY
THE PARTIES AS CONFIDENTIAL]

Maher Response 21:

Maher admits that the quoted excerpt is contained in Maher’s Reply in Opposition
to Respondent’s Motion for Summary Judgment. Ex. F at 3-4, PANYNJ’s failure to enforce
the cargo commitment in APM’s Port Guarantee contradicts PANYNI’s sworn and verified
responses that the Port Guarantee is a unique justification for charging Maher more than
APM. See PANYNI’s Response to Maher’s First Set of Interrogatories to PANYNIJ,
Request No. 18, and No. 1, 10-11 {quoting PANYNJ’s interrogatory response, sworn and
verified by Port Commerce director Richard Larrabee on August 29, 2008, that “the Maersk
lease provided for a Port Guarantee through which APMT (and Maersk, Inc.) guaranteed
that a certain volume of Maersk containers would go through the Port . . . [it] was an
important term that neither Maher nor any other port tenant could provide . . . {it] committed
the Maserk’s shipping lines to continue using the port even if volumes declined in the future.
.. . [and] APMT’s parent company, Maersk, Inc. executed a guarantee of the entire lease
(not just the port guarantee) . . . In short, the APMT lease assured the port authority that . . .
Maersk, Inc.’s new mega-ships would continue to come through the port.””) (emphasis
added).
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PANYN]J Statement 24: [STRICKEN FOR CONTAINING MIXED QUESTIONS OF FACT
AND LAW AND ARGUMENT.]

Based on paragraphs 1-23 above, it is undisputed that more than three years prior to the
filing of the Complaint, Maher was on notice, and had actual knowledge, of the differences
between the terms of the Maersk and Maher leases of which it complains, was on more than
ample notice of facts sufficient to put it on a duty of inquiry into whether it had a colorable
Shipping Act claim, and failed to assert its Shipping Act claims until years after the Statute
of Limitations had run.

Maher Response 24:

Denied. Other than knowledge of the facial difference in the leases, which Maher
has not contested, Maher denies that it (i) knew or (ii} should have known that it had a case
against PANYNJ more than three years before filing the Complaint, and Maher denies that
it (iii) failed to assert its Shipping Act claims until years after the Statute of Limitations had
run.

Maher did not know of a claim. See B. Maher Dep., Dkt. 08-03, 16:7-16:13 (April
6, 2011) (Maher did not know of, or consider, any claim against PANYNJ concerning the
leases before 2007); id. at 206:18-207:3 (Apr. 6, 2011) (“if [ had thought that there was [a]
violation of the Shipping Act, I would have raised it then.”); S. Schley Dep., Dkt. 08-03,
75:20-77:8 (Mar. 24, 2011) (no knowledge of any claim concerning rates before 2007); R.
Mosca, Dep., Dkt. 08-03, 86:9-17 (March 14, 2011) (no discussion of ever suing PANYN]J
on account of the lease differences).

See Maher’s Response to Port Authority’s First Set of Interrogatories to Maher at
Interrogatory No. 4 at 8. (Maher did not begin to learn that the lease differences were
unduly preferential or prejudicial until “in the summer of 2007 [when] PANYNJ Deputy
General Counsel Christopher Hartwyck asked Maher’s General Counsel Scott Schley for a
release from Maher’s rent disparity claim which Maher declined to give.”); see also, S.
Schley Dep., Dkt. 08-03, 75:17-75:19 (Mar. 24, 2011) (up to that point, Maher had *“no
reason to doubt what the Port Authority had indicated to us back in *99 until 2007” regarding
conversations with Lillian Borrone concerning the Port Guarantee justification for the rent
difference.).

[PORTION REDACTED BY THE PARTIES AS CONFIDENTIAL]

See also M. Oppenheimer Dep., Dkt. 07-01, 52:4-52:21 (May 20, 2008) (Maher
learned for the first time on May 20, 2008 that APM does not control and does not direct
carrier cargo, nor does the guarantor of the Port Guarantee, Maersk, Inc.:

Well, the port guaranty is for cargo for Maersk -- that Maersk, Inc.,
represents. Q Okay. So how does APM Terminals ensure that it satisfies the
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requirement in Section 42 with respect to a port guaranty? A APM
Terminals, how do they . . . They have the liability for the guaranties. But
how they insure it, they do not have control of the cargo. Q Okay. So how
- how do they make sure that Maersk, the ocean carrier, provides the
requisite number of containers per year that is provided for in this port
guaranty? A Idon’t think there is. Q Okay. So is there a contract? A Is
there a contract with volume commitment from ... No.).

See, e.g., id. at 53:8-54:1 (The only contract APM has with respect to carrier cargo is a
marine terminal services agreement to unload cargo, but unlike Maher’s marine terminal
services contract with carriers that contain volume guarantees, neither APM nor Maersk;, Inc.
have any volume commitment for the carriers cargo.). See aiso Shiftan Dep., Dkt.
216:8-216:24 (April 1, 2011} (PANYNI is plainly treating the Port Guarantee as a special
carrier only “rent guarantee” that does not require control, cargo, or delivery of cargo); see
L. Borrone Dep. 08-03, 99:15-100:21 (Mar. 17, 2011) (originally represented to Maher as
justifying the facially-different lease terms, discovery has revealed that PANYNIJ applied
and continues to apply the “Port Guarantee” to mask unduly different terms amounting to a
carrier preference not made available to Maher:

“Q. Well, I mean, if the only consequence of not meeting the port guarantee,
Ms. Borrone, is that your rent goes up, I don’t understand why Maher
couldn’t pay an increase in rent. A. Because it was structured on the basis
of the commitment by Maersk/Sea-Land to bring their own cargo, not
somebody else’s. Maher didn’t have cargo to bring. Maher would not and
could not commit its carriers who it was servicing to a port guarantee. Q.

But Maher could commit to pay higher rent if it didn’t meet the commitment,
couldn’t it, and that’s alt APM has done. A But that wasn’t what Maher
negotiated with us.”}.
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