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Pursuant to the Administrative Law Judges order dated February 5 2009 as modified by an

order dated May 11 2009 the Bureau of Enforcement BOE hereby files its Proposed

Findings ofFact Supporting Evidence and Brief

APROCEDURAL AISTORY

On May 11 2006 the Federal Maritime Commission Commission issued the Order

of Investigation and Hearing Order in this matter The Order directed that the following

specific issues be determined

a whether the Respondents violated Section 10b11 of the Shipping Act 46 USC

411042A and the Commissions regulations at 46 CFR 51527by knowingly

and willfully accepting cazgo from or transporting cazgo for the account of an ocean

transportation intermediary OTI that did not have a tariff and a bond as required by

sections 8 and 19 of the Act

b whether Respondent Tober Group Inc Tober violated sections 10b2Aof the

Shipping Act 46USC 4110411 by providing service in the liner trade that was not

in accordance with the rates and charges contained in apublished tariff

c whether in the event one or more violations of Section 10 of the Shipping Act andor 46

CFR 51527are found civil penalties should be assessed and if so the amount of the

penalties tobe assessed

d whether in the event violations are found appropriate cease and desist orders should be

issued against Respondents and

e whether in the event violations are found such violations constitute grounds for the

revocation ofany RespondenYs OTI license pursuant to 46CFR 51516
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The Order named EuroUSA Shipping Inc Tober Group Inc and Container Innovations Inc as

Respondents BOE was also named aparty to this proceeding

On October 1 2007 Tober filed a motion for summary judgnent and on October 29 2007

BOE filed its response On November 14 2007 the Administrative Law Judge ALJ heard

argument and by order dated November 20 2007 directed BOE to file a supplemental brief by

December21 2007 later extended by order dated December 11 2007 to January 11 2008 The

date for submission of Tobers supplemental brief was extended to February 15 2008 On

February 14 2008 Tober filed its supplemental brief including a motion to strike exhibits

attached to BOEs supplemental brief On February 28 2008 BOE filed a response to Tobers

motion to strike On June 12 2008 the ALJ issued aMemorandum and Order granting Tobers

motion for summary judgment and motion to strike certain exhibits On July 8 2008 BOE filed

its appeal of the ALJs order granting Tobersmotion to strike certain exhibits and its motion for

summary judgment BOEs appeal was granted on December 18 2008 and the case was

remanded to the ALJ for further proceedings On January 15 2009 Tobers ocean freight

forwarding and NVOCC license was revoked for failure to maintain a bond Tober has ceased

doing business On February 5 2009 the ALJ issued a procedural order setting forth a schedule

for the filing of proposed findings of fact briefs and evidence On February 27 2009 Tobers

counsel filed amotion to withdraw which was granted on Apri129 2009

B PROPOSED FINDINGS OF FACT

TOBER GROUP INC

1 Tober was incorporated as aNew York corporation on February 16 1996 and as ofthe

date ofthis filing is an active corporation Its president is Yonatan Benhaim BOE App

1A settlement agreement between BOE andEuroUSA Shipping Inc was filed on October 1 2007 and awaits

approval by the Administrative Law Judge A Memorandum and Order to Show Cause granting the Bureau of
EnforcemenYs Motion for Sanctions and Summary Judgment against Container Innovations Inc was served on

Apri13 2007 Conainer Innovations Inc never responded othe OrderoShow Cause
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1 P 000001 Tober received an ocean freight fonvarding license from the Commission

in 1996 and subsequently received anonvesseloperating common carrier NVOCC

license in 1999 BOE App 1 P 000001000002 In 2003 when its license was

reissued by the Bureau of Certification of Licensing the corporate information provided

showed that Yonatan Benhaim served as president Steven Schneider served as vice

president and Yoram Benhaim served as the treasurer of Tober BOE App 1 P

000004 Tober operated as both an ocean freight forwarder and an NVOCC BOE App

8 Deposition ofYoni Benhaim P 18 Lines216 Tobers ocean freight forwarding

and NVOCC license were revoked on January 15 2009 for failure to maintain abond

BOE App 1 P 000005000006

ENTITIES2

EOM Shipping Inc

2 During the course of an investigation Area Representative AREmanuel J Mingione

became aware that EOM Shipping Inc EOM was providing ocean transportation

services EOM was contacted by Bureau ofEnforcement BOE staff and advised of

the requirements of the Shipping Act and Commission regulations On Apri13 2006

EOM submitted an application for an OTI license On July 25 2006 EOMwithdrew its

OTI application because the references provided by EOMs proposed qualified

individual Shay Harpaz would not confirm the requisite experience A review of

EOMs website in November 2006 showed that EOM advertised its services as

intemational relocation experts and although they called themselves a moving broker

provided door to door service to its customers including destination services BOE App

2 3 BOE App 15 A review ofEOMswebsite in June 2007 indicated that EOMwas

2 The term entiry or entities refecs to one or more of the companies BOE alleges are unbonded and untariffed
NVOCCs from whom Tober accepted cazgo or for whom Tober Vansported cazgo in violation ofSecion10b11
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continuing to hold out to provide transportation of personal effects and household goods

BOE App 2 3 BOE App 15

3 After additional contact between AR Mingione and EOMs attorney in September 2007

EOMsattorney contacted BOE staff and indicated that EOM intended to become a sales

agent for Tober was going to chazge Tobers tariff rates rather than their own rates and

had modified its website Although AR Mingione requested copies of documentation

regazding EOMs activities the documentation was never provided EOM never

maintained abond or surety or provided proofof financial responsibility and did not

publish a tariffas required by Sections 8 and 19 ofthe Shipping Act BOE App 2 4

4 A review of documents obtained from Tober shows that Tober provided service to EOM

for four shipments during the period February 2006 through Apri12006 BOE App 2

5 BOE App 16 These shipments were all less than container load LCL shipments

Three ofthe four shipment files from Tober contain acopy ofTobers invoice to EOM

for port to door service and documentation fees Each shipment file also contains an

information sheet from EOM providing shipment information an inventory sheet a

wazehouse receipt from Tober to EOM as the shipper and a Tober bill of lading issued to

the ownerof the cargo BOE App 2 5 BOE App16

5 EOMs activities were those of an NVOCC They advertised on the intemet as a

relocation expert offered door to door service to their customers contracted with Tober

to provide that service to their customers and were invoiced by Tober for their services

BOE App 2 6

Lehigh Moving and Storage Inc

6 On Mazch 12 2004 AR Mingione sent a letter to Lehigh Moving and Storage Inc

Lehigh Moving advising them they appeared to be operating as an OTI unlawfully
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In that letter he advised them ofthe penalties for knowing and willful violations Lehigh

Moving did not respond to the letter and did not respond to telephone calls On February

15 2005 the Bureau of Certification and Licensing sent Lehigh Moving a letter advising

them to apply for an OTI license and wamed them of the consequences of operating

without a license The Director ofBOE sent another letter to Lehigh Moving on October

16 2006 Lehigh Moving did not respond to the BOE letter and the matter was

subsequently referred to AR Mingione for further investigation BOE App 27

7 A review ofLehigh Movings website on November 21 2006 showed they described the

company as an Intemational and domestic shipping carrier that provided intemational

shipping from origin to destination The home page of their website also contained a

link to their international relocation page BOE App 28 BOE App 13 On February

2 2007 AR Mingione sent Lehigh Moving another letter indicating that the information

regarding their activities would be submitted to headquarters No response was received

from Lehigh Moving BOE App28

8 A review ofdocuments obtained from Tober shows that Tober provided service to

Lehigh Moving for thirtyone shipments during the period from June 1 2004 through

January 31 2006 These shipments wereprimarily less than container load LCL

shipments The documentation for each shipment was alike consisting ofTobers

invoice to Lehigh Moving for ocean freight abooking request from Lehigh Movings

International department an inventory or packing list generally providing a foreign

destination as the final destination ofthe cazgo a wazehouse receipt issued from Tober to

Lehigh Moving and aTober bill of lading issued in the name of the owner of the cargo

co Lehigh Moving using Lehigh Movings address or in some cases issued solely in the
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name of the owner ofthe cazgo BOE App 14 Due to Lehigh Movings failure to

cooperate no documents wereobtained from Lehigh Moving BOE App 2 9

9 Lehigh Movings activities were those of an NVOCC They advertised on the intemet as

an International and domestic shipping carrier that provided international shipping

from origin to destination Lehigh Moving offered door to door service to their

customers contracted with Tober to provide that service to their customers and were

invoiced by Tober for their services Lehigh Moving never maintained abond or surety

or provided proofof financial responsibility and did not publish a tariff as required by

Sections 8 and 14 of the Shipping Act BOE App 2 10

Infinity Moving Storage Inc

10 On March 21 2006 the CommissionsBureau ofCertification and Licensing sent

Infinity Moving and Storage Inc Infinity Moving a letter advising them it appeazed

that they wereviolating the Shipping Act by doing business as an ocean transportation

intermediary OTI without a license issued by the Commission and without a tariffor

proof ofthe required surety After receiving no response from Infinity Moving the

investigation of Infinity Moving was assigned to AR Mingione A review of Infinity

Movings website on October 26 2006 shows that they held themselves out to provide

intemational relocation services and also indicated that all claims would be settled

directly with Infinity Moving BOE App 2 11 BOE App 11

11 On February 1 2007 AR Mingione sent a letter to Infinity Moving requesting

information regazding the common carriersOTIs with whom Infinity Moving booked

cargo during the previous yeaz and copies ofbills of lading or freight invoices issued by

those common carriersOTIs AR Mingione also asked them to cease soliciting ocean

cazgo including on their website In response AR Mingione received a letter from the
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General Manager Ross Sapir advising that Infinity Moving had removed the references

for ocean transportation services from its website and had ceased offering international

shipping services BOE App 2 12 BOE App 10 On June 19 2007 AR Mingione

received a response from counsel for Infinity Moving who advised that during the

previous year Infinity Moving completed 152 shipments All but three of those

shipments were shipped via Tober Infinity Movings counsel provided copies ofTobers

invoices to Infinity A review ofthe documentation showed that Infinity Moving made at

least 126 shipments to a foreign destination with Tober from June 2004 through February

2007 BOE App 2 12 BOE App 12 Ofthose shipments seventytwo shipments

werecompleted after May 11 2006 the date of the issuance of the Order ofInvestigation

and Hearing in this case BOE App 12

12 As part ofthe discovery process Tober originally provided documentation of forty

shipments made by Infinity Moving with Tober during the period from June 2004

through April 2006 Aftera request from Bureau of Enforcement staff Tober

subsequentlypovided documentation for an additiona198 shipments for which

documentation had already been received from Infinity Moving The documents show

the shipments wereprimarily less than container load LCL shipments The

documentation for each shipment generally consisted of Tobers invoice to Infinity

Moving for ocean freight abooking request from Infiniry Shippings Internationa

department an packing or inventory list prepazed by Infinity Moving generally providing

a foreign destination as the final destination ofthe cazgo a wazehouse receipt issued from

Tober to Infinity Shipping and aTober bill of lading issued in the name of the ownerof

the cazgo co Infinity Shipping using Infinity Shippingsaddress or in some cases issued

solely in the name ofthe owner ofthe cazgo BOE App 2 13 BOE App 12
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13 Infinity Shippingsactivities were those ofan NVOCC They held themselves out on the

intemet to provide international relocation services and also indicated that all claims

would be settled directly with then assuxning responsibility for the cargo Infinity

Shipping offered port to door service to their customers contracted with Tober to provide

that service to their customers and were invoiced by Tober for their services Infinity

Moving never maintained a bond or surety or provided proof of financial responsibility

and did not publish atariffas required by Sections 8 and 19 of the Shipping Act Infinity

Moving has since applied for an NVOCC license BOE App 2 14

14 Beginning in late 2003 the Commission began receiving complaints from shippers

stating they had hired household goods moving companies to transport their personal

effects and vehicles from various locations in the United States to foreign destinations A

number of these companies were located in the South Florida azea and the South Florida

office began investigating the activities ofthese companies As part ofhis duties AR

Andrew Margolis investigated six companies operating as unlicensed unbonded and

untariffed NVOCCs in the South Florida area who contracted with Tober along with

other common carriers to move their shipments Among the companies under

investigation between 2004 and 2006 wereMoving ServicesLLCWorldwide

Relocations Inc All in One Shipping Inc Around the World Shipping Inc Tradewind

Consulting Inc and Orion Consulting Inc With the exception of Orion Consulting

Inc all ofthe companies were later named as respondents in the CommissionsDocket

0601 The information obtained during the investigation shows that Tober accepted

shipments from these companies None ofthese companies evermaintained a bond or

surety or provided proof offinancial responsibility and none ofthese companies



published atariff as required by Sections 8 and 19 of the Shipping Act BOE App 3

4

Worldwide Relocations Inc

15 As aresult ofwmplaints received by the Commission from shippers AR Mazgolis

became awaze ofthe activities ofWorldwide Relocations Inc WWR aFlorida

corporation A review ofWWRswebsite in November 2004 showed WWR advertised

themselves as an international moving company offering port to port and door to door

services through their intemational agents and touting service from origin to

destination BOE App 3 5 BOE App 30

16 Tober provided service to WWR for thirty shipments during the period from July 2004

through June 2005 BOE App 3 5 BOE App 31 That number includes two

shipments where the CommissionsOffice of Consumer Affairs and Dispute Resolution

Services was contacted by the shippers aRer WWR did not pay for the shipment and

Tober eventually billed the shippers directly These shipments were primarily less than

container load LCL shipments BOE App 3 5 BOE App 31

17 The documents obtained from Tober for each WWR shipment include a copy of Tober s

invoice to WWR for either port to door door to door or port to port service

documentation fees and other miscellaneous fees The documents also include aTober

bill of lading issued either to the shipper coWorldwide Relocations with WWRs

address or in some cases issued to the shipper BOE App 3 5 BOE App 31 Copies

ofdocuments in WWRs files for the same shipments show that WWR issued moving

contracts to many of their customers promising to provide transportation to a foreign

destination and issued invoices charging their customers adifferent amount than they

were chazged by Tober WWRs shipment files also show WWR contracted for inland
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transportation when necessary to complete the shipment and provided marine insurance

and other services for its customers BOE App 3 5 BOE App 31

All In One Shipping Inc

18 Joshua S Morales was the sole corporate officer ofAll In One Shipping Inc a Florida

corporation incorporated on November 16 2004 BOE App 5 1

19 All In One Shipping Inc AIOS operated as an NVOCC from November 2004 to

January 2006 AIOS maintained a website where NVOCC services were advertised and

customers were solicited On the websiYe AIOS offered to perform ocean transportation

service in particulaz full service door to port door to door and port to port moves of

household goods BOE App 19 AIOS target customers were individuals moving

overseas Most shipments were less than full container load LCL although some

were full container load FCLBOE App 5 2

20 Afterbeing contacted by a potential customer the staff ofAIOS would obtain aquote or

quotes from another common carrier for transportation ofthe cazgo in order to deteimine

how much to chazge the customer Ifdoor service was required on either end ofthe

voyage AIOS would also obtain quotes for that service and provide the customer a quote

which included all services and reflected amazkup ofthe ocean freight and other

charges In no case did AIOS merely pass the ocean freight and other charges on to the

customer If the customer ageed to contract with AIOS for shipment of their cargo

AIOS would invoice the customer and the customer would pay AIOS directly AIOS

would provide its customers with proof ofpayment inventory sheets and insurance

documentation if purchased The ocean common cazrier orNVOCC would bill AIOS

directly for the chazges The cargo would not be released at destination by the ocean

common carrier or NVOCC until AIOS paid all the charges BOE App 5 3
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21 AIOS would provide to the ocean common camer or NVOCC the details regazding the

shipment including the shippersinformation the pickup and destination information

and any necessary customs and insurance information AIOS customers contracted with

them to transport their goods and looked to them for the safe arrival of their goods AIOS

assumed responsibility for the delivery ofthe shipment to the promised destination BOE

App 5 4

22 AIOS tendered cargo to several NVOCCs including Tober Mr Morales was aware of

Tober because aprevious employer ofhis did business with them Mr Morales worked

primarily with Yoram Benhaim the brother of the president of Tober Yonatan Benhaim

At no time did any principal or employee ofTober inquire as to whether AIOS had a

Federal Maritime Commission license published a tariff or maintained abond as

required forNVOCCs by the Shipping Act No principal or employee ofTober ever

inquired whether AIOS was a freight forwarder an NVOCC or abeneficial cazgo owner

AIOS tendered eleven shipments to Tober BOE App 5 5 BOE App 33

23 After receiving an inquiry from a potential customer AIOS would contact Tober to

determine the cost of aparticular shipment and the availability ofpickup services After

receiving that information from Tober AIOS would calculate its charges and convey

those chazges to the potential shipper AIOS did not just pass through Tobers charges to

the shipper If the shipper agreed to contract with AIOS the shipper would make

payment to AIOS and AIOS would make the booking with Tober and provide all required

information to complete the shipment Tober would issue abill oflading generally in

the name ofthe shipper but in some cases coAIOS Tober would provide the bill of

lading to AIOS Tober always invoiced AIOS for the costs of the shipment never the

customer Shippers contracted with AIOS to transport their goods not Tober and looked
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to AIOS for the safe arrival of their goods AIOS assumed responsibility for the delivery

ofthe shipment to the promised destination BOE App 5 6 BOE App 33

24 At no time during this period did AIOS publish an automated tariff possess a Federal

Maritime Commission license to operate as an NVOCC or obtain any evidence of

financial responsibility prior to engaging in NVOCC operations As a result of the

activities ofAIOS both Mr Morales and the company were named as Respondents in

Docket 0601 Worldwide Relocations Inc et al AIOS and Mr Morales entered into a

settlement agreement with the Commission admitting violations of Sections 8 and 19a

and b ofthe Shipping Act BOE App 5 6

25 As aresult of the investigation into WWR AR Margolis became awaze ofthe activities

ofAIOS The sole officer ofAIOS Joshua S Morales was a former employee ofWWR

A review ofAIOS website in Mazch 2005 and in September 2005 showed that they

described themselves as an intemational shipping company Additional pages on their

website showed they offered door to port full service door to door and port to port

services BOE App 3 6 BOE App 32 A review ofdocuments received from Tober

shows that Tober provided service to AIOS for eleven shipments during the period from

May 2005 through October 2005 BOE App 3 6 BOE App 33 These shipments

were primarily less than container load LCL shipments The documents include a

copy ofTobers invoice to AIOS for either port to door door to door or port to port

service documentation fees and other miscellaneous fees The documents also include a

Toberbill of lading issued either to the shipper coAIOS or in some cases issued to the

shipper BOE App 3 6 BOE App 33 Copies ofdocuments from AIOS shipment

files for the same shipments show AIOS contacted Tober to obtain a quote for a

shipment provided quotes to its customers promising to provide transportation to a
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foreign destination issued invoices chazging their customers adifferent amount than they

were chazged by Tober contracted for inland transportation when necessary to complete

the shipment and provided marine insurance and other services for its customers BOE

App 3 6 BOE App 33

Around the World Shipping Inc

26 Daniel E Cuadrado was the sole corporate officer of Around the World Shipping Inc a

Florida corporation incorporated on April 14 2005 Around the World Shipping Inc

ATWS operated as anNVOCC between May 2005 and September 2005 ATWS

maintained awebsite where NVOCC services wereadvertised and customers were

solicited On the website ATWS offered to perform ocean transportation service in

particulaz full service door to port door to door and port to port moves of household

goods BOE App 6 I2 BOE App 34 ATWS tazget customers were individuals

moving overseas Most shipments were less than full container load LCL ATWS

customers found them on the Worldwide web through their website or through a lead

provider to whom Around the World Shipping Inc paid a fee who received inquiries

from shippers on the Worldwide web seazching for international movers BOE App 6

2

27 Afterbeing contacted by apotential customer the staff ofATWS would obtain aquote or

quotes from another common carrier for transportation ofthe cargo in order to determine

how much to charge our customer If door service was required on either end of the

voyage ATWS would also obtain quotes for that service ATWS would then provide the

potential customer aquote which included all services and reflected amarkup ofthe

ocean freight and other chazges In no case did ATWS merely pass the ocean freight and

other charges on to the customer If the customer agreed to contact with ATWS for
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shipment oftheir cazgo ATWS would invoice the customer and the customer would pay

ATWS directly ATWS would provide its customers with proofof payment inventory

sheets and insurance documentation if purchased The ocean common carrier or NVOCC

wouldbill ATWS directly for the charges The cargo would not be released at

destination by the ocean common carrier orNVOCC until ATWS paid all the chazges

BOE App 6 3

28 ATWS would provide the ocean common carrier or NVOCC the details regazding the

shipment including the shippersinformation the pickup and destination information

and the necessary customs infonnation ATWS customers contracted with them to

transport their goods and looked to ATWS for the safe arrival oftheir goods ATWS

assumed responsibility for the delivery ofthe shipment to the promised destination BOE

App 6 4

29 ATWS tendered cargo to several NVOCCs including Tober Group Inc Tober All

ofthe shipments tendered to Tober were LCL Mr Cuadrado was awaze of Tober

because a previous employer of his did business with Tober At no time did any principa

or employee ofTober inquire as to whether ATWS had aFederal Maritime Commission

license published atariffor maintained abond as required for NVOCCs by the Shipping

Act No principal or employee ofTober ever inquired whether ATWS was a freight

fonvazder an NVOCC or abeneficial cazgo owner ATWS tendered 9 shipments to

Tober BOE App 6 5 BOE App 35

30 After receiving an inquiry from a potential customer ATWS would contact Tober to

determine the costs of a particular shipment and the availability ofpickup services

After receiving that information from Tober ATWS would calculate its chazges and

convey those charges to the potential shipper ATSW did not just pass through Tobers

15



chazges to the shipper If the shipper agreed to contract with ATWS the shipper would

make payment to ATWS and ATWS would make the booking and provide all required

information to complete the shipment Tober would issue a bill of lading in the name of

the shipper and provide it to ATWS Tober always invoiced ATWS for the costs ofthe

shipment never the customer Shippers contracted with ATWS to transport their goods

not Tober and looked to ATWS for the safe arrival of their goods ATWS assumed

responsibility for the delivery of the shipment to the promised destination BOE App 6

6

31 At no time during this period did ATWS publish an automated tariff possess a Federal

Maritime Commission license to operate as an NVOCC or obtain any evidence of

financial responsibility prior to engaging in NVOCC operations As aresult ofthe

activities ofAround the World Shipping Inc Mr Cuadrado and ATWS werenamed as

Respondents in Docket 06O1 Worldwide Relocations Inc et al Mr Cuadrado and

ATWS entered into a settlement agreement with the Commission admitting violations of

Sections 8 and 19aand b of the Shipping Act BOE App 6 7

32 As a result ofthe investigation into VJWR AR Margolis became awareofthe activities

ofATWS aFlorida corporation The sole officer of ATWS Daniel E Cuadrado was a

former employee ofWWR A review ofATWS website in September 2005 shows that

they providedjintemational shipping and moving services sic for corporate

govemment and individualsATWShipping Inc handles sic freight from small to

lazge shipping containers as well as LCLs Less Container Loadssic and airfreight

Additional pages on their website showed they offered door to port full service door to

door and port to port services BOE App 3 7 BOE App 34 A review of documents

received shows that Tober provided service to ATWS for nine shipments during the
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period from May 2005 through August 2005 BOE App 3 7 BOE App 35 These

shipments were primarily less than container load LCL shipments The documents

include a copy ofTobers invoice to ATWS for either port to door door to door or port to

port service documentation fees and other miscellaneous fees The documents also

include a Tober billof lading issued either to the shipper coATWS or in some cases

issued to the shipper BOE App 3 7 BOE App 35 Copies of documents from

ATWS shipment files for the same shipments show ATWS contacted Tober to obtain a

quote for a shipment issued quotes to its customers promising to provide transportation

to a foreign destination issued invoices charging their customers adifferent amount than

they were chazged by Tober contracted for inland transportation when necessary to

complete the shipment and provided marine insurance and other services for its

customers BOE App 3 7 BOE App 35

Tradewind Consulting Inc

33 As a result of the investigation into other companies operating in South Florida AR

Mazgolis became aware ofthe activities of Tradewind Consulting Inc a New York

corporation A review of Tradewind Consulting Incswebsite in September 2005 shows

that they described themselves as a consulting firm ratherthan an intemational shipping

company BOE App 3 8 BOE App 24 However the documentation obtained from

Tober and Tradewind Consulting Inc for the four shipments tendered by Tradewind

Consulting Inc to Tober between April and September 2005 shows that Tradewind

Consulting Inc contracted with their shippers to provide full service for LCL shipments

for a figure higher than what they were chazged by Tober BOE App 3 8 BOE App

25 For three ofthe four shipments the documents include acopy ofTober s invoice to

Tradewind Consulting Inc forport to door or door to door services documentation fees
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and other miscellaneous fees The documents also include aTober bill of lading issued to

the shipper coTradewind Consulting Inc or issued to the shipper BOE App 3 8

BOE App 25 Copies of documents from Tradewind Consulting Incs shipment files

for the same shipments show Tradewind Consulting Inc contacted Tober to obtain a

quote for a shipment issued quotes to its customers promising to provide transportation

to a foreign destination and issued invoices chazging their customers adifferent amount

generally more than they werecharged by Tober BOE App 3 8 BOE App 25

Moving Services Inc

34 As a result ofthe investigation into other companies operating in South Florida as well as

complaints received by the Commission AR Mazgolis became awaze ofthe activities of

Moving Services Inc a Florida corporation A review of documents received from

Tober shows that Tober provided service to Moving Services Inc for twelve shipments

during the period from July 2004 to September 2004 BOE App 3 9 BOE App 26

These shipments wereprimarily LCL shipments The documents except for one

shipment include a copy of Tobers invoice to Moving Services Inc for port to door

service One invoice also included destination services documentation fees and other

miscellaneous fees The documents also include aTober bill of lading issued either to the

shipper coMoving Services Inc at Moving Services Incs address or in one case to the

shipper No documentation was provided by Moving Services Inc BOE App 3 9

BOE App 26

Orion ConsuUing LLC

35 As a result ofthe investigation into other companies operating in South Florida AR

Mazgolis became aware ofthe activities ofOrion Consulting LLC an Illinois

corporation A review ofdocuments received from Tober shows that Tober provided
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service to Orion Consulting LLC for three shipments during July 2005 BOE App 3

9 BOE App 28 Two ofthe shipments wereLCL shipments The documents include a

copy ofTober s invoice to Orion Consulting LLC for door to door service

documentation fees and other miscellaneous fees The documents also include aTober

bill of lading issued to the shipper The documentation also includesemails from the

staff of Orion Consulting LLC providing Tober instructions regarding the shipments No

documentation wasprovided by Orion Consulting LLC BOE App 3 9 BOE App

28

36 Documents provided by Tober show that in addition to the entities investigated by AR

Margolis Tober provided NVOCC services to six additional unbonded and untariffed

NVOCCs BOE App 3 11

Sea and Air International Inc

37 Documents received from Tober show that Tober provided service to Sea and Air

International Inc for twentyseven shipments between October 2004 and Mazch 2006

BOE App 3 12 BOE App 18 A review of Sea and Air International Incs website

on December 2006 shows that Sea and Air International Inc offered Yesidential and

commercial relocation solutions to almost any destination in the world by ship BOE

App 17 The shipments tendered to Tober wereprimarily less than container load

LCL shipments The documents include a copy of Tober s invoice to Sea and Air

Intemational Inc for primarily port to door service documentation fees and other

miscellaneous fees The documents also include aTober bill of lading issued either to the

shipper coSea and Air Intemational Inc or issued to the shipper BOE App 3 12

BOE App 18 For most shipments the documentation also includes copies ofSea and

Air Intemational Incs inventory sheets providing a foreign destination as the final
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destination ofthe cargo Sea and Air Intemational Inc applied for an NVOCC license

which became effective on January 18 2007 No documentation was provided by Sea

and Air International Inc BOE App3 12

Echo Trans World Inc

38 Documents received from Tober show that Tober provided service to Echo Trans World

Inc for three shipments between June 2005 and August 2005 BOE App 3 13 BOE

App 19 These shipments wereLCL shipments The documents include a copy of

Tober s invoice to Echo Trans World Inc forport to door service or door to door

service documentation fees and other miscellaneous fees The documentation also

includes aTober bill of lading issued to the shipper as well as awarehouse receipt issued

to Echo Trans World Inc as shipper and abooking request from Echo Trans World Inc

No documentation was provided by Echo Trans World Inc BOE App 3 13 BOE

App 19

CarGoShipcom

39 Documents received from Tober show that Tober provided service toCazGoShipcom

for four shipments between October 2004 and May 2005 A review ofCarGo

Shipcoms website in July 2006 shows thatCarGoShipcomadvertised that they

provided intemational caz shipping and provided port to port and door to door service

for international and overseas transportation BOE App 3 14 BOE App 20 The

shipments tendered to Tober were primarily LCL shipments The documents include a

copy ofTobers invoice toCarGoShipcomfor ocean freight The documentation also

includes a Tober bill of lading issued to the shipper coCazGoShipcomor the shipper

and abooking request fromCazGoShipcomBOE App 21 No documentation was

received fromCarGoShipcomBOE App 3 14
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Access International TransportAVLAtlantaTransport

40 Documents received from Tober show that Tober provided service to Access

Intemational Transport individually for five shipments between August 2005 and January

2006 and provided service for six joint shipments of Access Intemational TransporUAVL

Atlanta Transport between August 2005 and May 2006 Access International Transport

is an entity based in New York and AVL Atlanta Transport is based in Georgia A

review oftheir websites shows that both have identical language and both state they are a

fully licensed and insured global moving companies that provide intemational

shipment from origin to destination BOE App 3 15 BOE App 22 The shipments

tendered to Tober were primarily less than container load LCL shipments The

documents provided by Tober include a copyof Tober s invoice to Access Intemational

Transport for primarily door to door service documentation fees and other miscellaneous

fees The documents also include aTober bill of lading issued to the shipper For the six

joint shipments the documentation also includes copies ofAVL Atlanta Transports

inventory sheets providing a foreign destination as the final destination ofthe cargo

BOE App 23 No documentafion was provided by Access International

TransportAVLAtlanta Transport BOE App 3 15

Tran Logistics Group Inc Intl Move Inc

41 Documents received from Tober shows that Tober provided service to Tran Logistics

Group Inc also known as Intl Move for seventeen shipments between December 2004

and August 2004 BOE App 3 16 BOE App 27 These shipments were primarily

LCL shipments The documents include a copy ofTobers invoice to Tran Logistic Intl

Move for port to door service or door to door service documentation fees and other

miscellaneous fees The documentation also includes aTober bill of lading issued to the
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shipper as well as anumber ofemails between Tober and Tran Logistics Group Inc

BOE App 27 No documentation was provided by Tran Logistics Group Inc In 2006

Intl Move Inc applied for an NVOCC license BOE App 3 16

Avi Moving

42 A review ofdocuments received from Tober shows that Tober provided service to Avi

Moving for one shipment in December 2005 BOE App 3 17 BOE App 29 The

shipment was an LCL shipment The documents include a copy ofTobers invoice to

Avi Moving for port to door service and documentation fees The documentation also

includes a Tober bill of lading issued to the shipper as well as awarehouse receipt issued

to Avi Moving as shipper BOE App 29 No documentation was provided by Avi

Moving BOE App 3 17

43 On September 7 2005 the Director of the Bureau ofEnforcement Vern Hill sent a letter

to Yoram Benhaim the treasurer of Tober Group That letter noted the complaints

received by the Commission against various unlicensed companies that did business with

Tober Group referenced Yoram Benhaims previous conversation with Eric Roper of

BOE and requested documents involving ten entities BOE App 7

44 Beginning in 2000 in part because ofthe development of the Intemet a lazge number of

entities began offering international moving services taking business away from Tober

BOE App 8 Deposition ofYoni Benhaim P 16 Line 11 to P 17 Line 10 BOE App

9 Deposition ofSteve Schneider P 98 Line 10 to P 99 Line 7

45 In 2004 and 2005 Tober never declined to take a booking BOE App 8 Deposition of

Yoni Benhaim P 134 Line 17 to P 135 Line 12 P 179 Line 11 to Line 18
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46 Tober saved themselves the trouble of competing with the entities by accepting shipments

from them BOE App 8 Deposition ofYoni Benhaim P 136 Line 11 to P 137 Line

11

47 Prior to 2007 Tober made no attempt to determine the status of the entities to whom it

was providing service to determine their status or whether they were bonded or tariffed

BOE App 8 Deposition ofYoni Benhaim P 131 Line 1 to P 132 BOE App 9

Deposition of Steve Schneider P 53 Line 4 to Line 20 P 86 Line 16 to P 89 Line 16

48 Tober considered the entities their customers and only attempted to collect amounts due

from the entities not the owner of the cargo For example anemail from Tober states

The only way we can take over the customers is by getting paid directly by each

customer emphasis added BOE App 8 Deposition ofYoni Benhaim P 51 Line 13

to P 52 Line 18 BOE App 9 Deposition of Steve Schneider P 45 Line 5 to Line 21

BOE App 31 P 001479

49 Tober had no relationship with the actual owner ofthe cazgo BOE App 8 Deposition of

Yoni Benhaim P 53 Line 19 to P 54 Line 7

50 If Tober acted as an ocean freight forwazder on aparticulaz shipment Tober would never

issue abill of lading BOE App 8 Deposition of Yoni Benhaim P 91 Line 1 to Line

13

51 Tobers name appeazed in the freight forwazder block ofits bill of lading because of

Customs filing requirements BOE App 8 Deposition of Yoni Benhaim P 122 Line 2

to Line 18

52 In June 2006 Steve Schneider had aconversation with Vem Hill the Director ofthe

Bureau ofEnforcement during which he was told that it was unlawful for an entity to
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sell international unless they aze licensed BOE App 9 Deposition of Steve

Schneider P 69 Line 8 to Line 18

53 As of July 2007 if an entity could not prove they wereFMC licensed Tober would only

accept the shipment if the entity acted as asales agent and Tober adopted the ownerof

the cargo as their own customer dealt directly with the owner ofthe cargo and billed the

ownerofthe cargo BOE App 8 Deposition ofYoni Benhaim P 131 Line 19 to P

134 Line 6

54 Tober lost agreat deal ofbusiness after refusing to accept shipments from unlicensed

entities BOE App 8 Deposition of Yoni Benhaim P 167 Line 21 to P 168 Line 1

BOE App 9 Deposition of Steve Schneider P 71 Line 9 to Line 18

55 From 1999 until the beginning of2007 Tober did not charge the rates contained in its

tariff The rate contained in Tobers tariffwas 500 weightmeasure BOE App 8

Deposition of Yoni Benhaim P 38 Line 1 to P 41 Line 10 BOE App 9 Deposition of

Steve Schneider P 28 Line 11 to P 30 Line 7

56A500 weighUmeasure rate was not chazged by Tober for any ofthe shipments

contained in BOEs Appendix BOE App 12 14 16 18 19 21 23 25 26 27 28 29

31 33 35

57 The ability to solicit business via the intemet appears to have contributed to an increase

in the number ofunlicensed unbonded and untariffed companies offeringnonvessel

operating common carrier NVOCC services These NVOCCs primarily solicit

business from individual consumers by means of sophisticated websites advertising

themselves as intemational moving companies and describing the services they provide

BOE App 4 5
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58 Most ofthe individuals hiring entities to ship their household goods to a foreign

destination aze inexperienced shippers In a majority of cases it is the first time they

have shipped any property overseas These shippers aze unaware ofwhat documentation

exists with regard to the shipment The majority ofthem aze satisfied by receiving proof

ofthe amount they paid for the shipment and some sort of documentation showing the

goods shipped usually an inventory list and the final destination They aze usually not

awaze of the involvement ofanother NVOCC in the transaction and do not ask for copies

ofthe documentation issued by the otherNVOCC BOE App 4 7

C RESPONDENT TOBER VIOLATED THE SHIPPING ACT BY KNOWINGLY
AND WILLFULLY PROVIDING SERVICE TO UNBONDED AND
UNTARIFFED NVOCCS

1 Standard ofproof and inferences in administrative proceedings

Enforcement proceedings are govemed by the Administrative Procedure Act APA which

establishes practices for each authority of the Govemment of the United States including the

Federal Maritime Commission to conduct its mandate 5USC 557c3AThe standazd

ofproof in an administrative proceeding is to show by apreponderance ofthe evidence that

something in fact occuned Porhnan Sctuare Ltd Possible Violations ofSection 10al1of the

Shippinq Act of1984 28 SRR 80 84 1998 The preponderance ofthe evidence standazd

which is also the usual standazd applying in civil cases before courts is aqualitative not merely

a quantitative standazd and means that the evidence makes the existence of a fact more probable

than not William R Adairv PennNordic Lines Inc 26 SRR 11 15ID 1991 Findings of

fact which are supported by substantial evidence on the entire record aze sufficient Capital

Transit CovUS 97 F Supp 614 621 DC 1951 the ICCs determination should be upheld

if the Commissions finding offacts are supported by substantial evidence on the record

Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate
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to support a conclusion Consolo v Federal Maritime Commission 383 US 607 620 1966

Richardson v Perales 402 US 389 1971 United States v Federal Maritime Commission

655 F2d 247 DC Cir 1980 The case law also recognizes that in aproceeding there may not be

direct evidence on all points and that an agency is entitled to draw inferences Uased on the

evidence available As discussed in the Adair case

In many instances direct evidence is not available and courts or agencies have to

rely on inferences In other wordsasmoking gun cannot be found in all or

most cases In such instances reasonable inferences aze permitted from

circumstantial evidence and if the finder of fact is an expert agency which is

presumed to have special familiarity with the industry in question the courts will

respect the finding of the agency Adair at 15

Among the cases cited by the Commission in Adair supra was FMC v Svenska 390

US 238 1968 wherein the Supreme Court held upholding a decision by this Commission

Having correctly noted that positive proof on many aspects ofthe case was simply
not available one way or the other the Commission was fully entitled to draw

3 Moreover the possibiliry of drawing two inconsistent conclusions from the evidence does notprevent an

adminisVative agencysfmding from being suppoRed by substantial evidence Kent Freieht Lines Inc 341

FSupp 787789DCMd 1972 citing Consolo at 620

4The pucpose of this enforcementpsoceeding before the Commission is to determine whetherTober has violated

the Shipping Act In doing so it should be kept in mind that the Shipping Act is a remedial act and as such should

be broadly conswed in order to enabean agency to give effect to the statutessalutary puiposes River Parishes

CoInc v Orsnet Primarv Aluminum Coro 28 SRR 188 209ID 1998 In tha case the Administrative Law

Judgewent on to note that the Commission has held tha the Shipping Act is remedial and accordingly should be

liberally consaued whenpersons seek to avoid Commission jurisdiction citing Containerships Inc at 65 Id In

the Containerships case theCommission stated that IJn detertnining the we nature of the Vansportation it is

necessary to have in mind the purpose of theAct Inaddition the court should have in mind the fact that this

legislation is remedial and should be liberally conswed to effect its evident purpose and that exemption from the

operation ofthe act shouldbe limited ro effect the remedy intended Containershios Inc at 62 See also

Intemational Association ofNVOCCs v AUantic Container Line 25 SRR734 744 1990 9iberal pucposedriven
readings ofthe Shipping Acts aze justified and desirable where a particular provision is broadly written thus

signifying an intention by Congress that Commission jurisdiction should notbe narrowly construed United States

v American Union TranspoR Inc 327 US 427 433 1946 This wnclusion is requiredtomake effective the

scheme of regulation the statute established and by considerations of policy implicit in that scheme Most

receotly in the Commissionscase titled In the Matter of the Lawfunessof Unlicensed Persons Actin as Aeents

for Unlicenced OceanTranspoRation Intermediaries Petition for Declaratorv Order 31 SRR 185 2008 the

Commission reinforced its commitrnent to apply the Shipping Act in the manner intendedby Congress stating The

responsibility of an agency or a court is wherever possible to inteipret a statute so as to carry out the evident

purpose ofCongress and not to conshue a statute so as to amve at absurd orunreasonable results or so as to

conVavene a Congressional puipose Id at 191 citing U S v American TruckingAssociation 310US 534 542

43 1940 Since ffie Shipping Act is remedial it should be liberaily conswed andnot read in anarrow mauner to

exclude jurisdiction limit enforcement or othenvise resVict its scope
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inferences on these points from the incomplete evidence that was available

Conjecture of this kind when based on inferences that aze reasonable in light of

human experience generally or when based on the Commissions special
familiarity with the shipping industry is fully within the competence of this

adminisirative agency and should be respected by the reviewing courts Id at

249 See also DeWitt v Department of the Naw 747 F2d1442 1444 Fed Cir

1984

While findings and conclusions aze mandated by the APA the APA does not require

detailed findings on every subsidiary evidentiary fact unlike the Federal Rules of Civil

Procedure5St JohnsburTruckingCompanv Inc v US 326FSupp 938 941 DC Vt

19716 Each and every item ofevidence brought before the ALJ does not need to be analyzed

in a supported decision Union Mechline Corp vUS 390 F Supp 41WD Pa 1974 ICC

reviewed request for relief based on the failure to complete an item by item analysis and denied

relief because the substantial evidence without an item by item analysis supported the

conclusion There is no requirement that the Commission fumish an analysis ofeach and

every item of evidence brought before the Administrative Law JudgeAslong as the

Commissions findings aze expressed withsucientpartiwlarity to inform the court and the

parties of the basis ofits decision theICChas fulfilled its statutory purpose Id at 419420

To satisfy the APA the agency must clearly state the factualbasis and the conclusions must have

arational basis in those facts

5 Formal and precise fmdings of fact similar to those required by Equity Rule 7012latercodified in Federal Rules

of Civil Procedure FRCP Rule 52a were not required underthe Interstate Commerce Act which declares that

the report shall state the conclusions ofthe Commission together with its decision USvBaltimore OR Co

293 US454 462 1935 Later courts applied the APA to decisions of theInterstate Commerce Commission By

the express terms of8b the Commission is not required to make subordinate findings on every collateral

contention advanced but only upon those issues of fact law or discretion which aze material Minneanolis St

Louis Rv Co v US 361 US 173 193 1959
6 Significantly Rule 52aof the Federal Rules of Civi1 Procedure goveming findings has been held specifically
inapplicable to administrative agency decisions Additionally agencies aze uot compelled to annotate to each

finding the evidence supporting it so ong as the required statutory findings aze made St Johnsburv TruckinQ

ComanyTnc at 941 Kent Freieht Lines Inc v US341FSupp787 789DCMd 1972 citing to USv

Pierce Auto FreiQht Lines 327US515 529 1946 See Public Utilities Commission v Fed Power Commn205

F2d 116 3d Cir 1953 finding that the Federal Power Commission is notcompelled to annotate to each finding
the evidence supporting such finding
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Consistent with the cases cited above it is BOEs position that the requirements of the

APA can be satisfied without analyzing each shipment and annotating to each finding the

evidence supporting that finding While utilizing ashipmentbyshipment analysis may be

appropriate in aparticular situation it is not an approache that is required in all situations The

end result of requiring such documentation to demonstrate unlawful conduct would be to

encourage future respondents to operate with limited or no documentation withhold or destroy

compromising documentation and information and refuse to cooperate with Commission

investigations thereby thwarting enforcement actions under the Shipping Act A finding can

properly be made that Tober provided service to unbonded and untariffed NVOCCs and

therefore violated Section 10b11 of the Shipping Act without analyzing evidence on a

shipment by shipment basis and without developing detailed findings on every subsidiary

evidentiary fact Under the APA it is appropriate to make a finding that Tober provided service

to unbonded untariffed NVOCCs and note the activities that support that finding

Agencies may make inferences based on human experience and agency expertise

The direct evidence in this case along with inferences to be drawn supports a

determination that Tober provided service to unbonded untariffed NVOCCs Based on

the case law cited above it is appropriate to take available evidence for shipments as well

as testimony from Commission staff and two unbonded untariffed NVOCCs with whom

Tober did business and infer that Tober generally conducted itself in a similar way

2 Section 10b11 of the Shipping Act

Section 10b11prohibits a common carrier from knowingly and willfully accepting cazgo

from or transporting cargo for the account of an ocean ttansportation intermediary that does not

have a tariffas required by Section 8a ofthe Shipping Act and abond insurance or other

surety as required by Section 19b1ofthe Shipping Act 46USC 411042A Section
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8a of the Shipping Act 46USC40501 requires an NVOCC to maintain open to public

inspection in an automated tariff system tariffs showing its rates charges classifications rule

and practices Section 19b1ofthe Shipping Act further requires all persons acting as ocean

transportation intermediaries to fumish abond proof of insurance or other surety in a form and

amount determined by the Commission to insure financial responsibility 46USC 40902

Since NVOCCs are the sole type of ocean transportation intermediary required to publish atariff

aviolation ofSection 10bI 1 can only occur when acommon carrier knowingly and willfully

accepts cazgo from or transports cargo for the account of an NVOCC that does not have atariff

or abond

3 Definition of an NVOCC

An NVOCC isanonvesseloperating common carrier as defined in 46USC

401026and as such holds itselfout to the general public to provide transportation of

cargo by water between the United States and a foreign country and assumes

responsibility for the transportation from port or point of receipt to the port or point of

destination but does not own or operate the vessel on which the cargo is carried While

the Commission has held that acamersentire operation must be considered in

determining its status as acommon carrier and that no one factor is controlling holding

out to the public and assuming responsibility for the transportation are statutory

requirements ofany common carrier See Rose Int1 Inc v Overseas Moving Network

Int1Ltd et al 29SRR114 162 FMC 2001 TariffFilinPractices Etc of

Container Ships Inc 9 FMC 56 65 1965 Pueet SoundTuand Bazge vFoss Launch

and Tug Co 7 FMC 43 48 1962
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The Commissionsdecision in the Rose case highlighted an NVOCCsrole as acommon

carrier and the Commissionsreluctance to strictly limit the criteria to be used when determining

an entity is an NVOCC

The Commission has found that no single factor of an entitysoperation is

determinative of its status as acommon carrier Ormet 28 SRR at 763
Containerships 9 FMC at 6265 Rather the Commission must evaluate the

indicia ofcommon carriage on acasebycase basis Id The most essential factor

is whether the carrier holds itselfout to accept cazgo from whoever offers to the

extent ofits ability to carry and the other relevant factors include the variety and

type ofcazgo carried number of shippers type of solicitation utilized regularity
of service and port coverage responsibility ofthe carrier towazds the cazgo
issuance ofbills of lading or other standardized contractsof carriage and the

method ofestablishing and chazging rates Rose Int1 Inc v Overseas Moving
Nerivork Int1 Ltd et al 29SRR19 162 FMC 2001

With regazd to the holding ouY portion ofthe definition ofNVOCC it has long been

recognized that a common carrier by a course ofconduct holds himselfout to accept goods

from whomever offered to the extent ofhis ability to carry emphasis added

Containershins Inc at 62 The Commission has refused to adopt achecklist approach in

determining whether an entity was a common carrier and NVOCC stating

the determination ofcommoncarrierstatus can be made by reference to

a number ofindicia eg variety of cargo cazried number ofshippers type of

solicitation regularity of service port coverage responsibility towazd the cazgo

issuance ofbills of lading etc It is not necessary however that a carriers

operations encompass every one of these factors As the Commission stated

The absence ofone or more ofthese factors does not rendet the carrier

noncommon and common carriers may partake of some or all ofthese

enumerated characteristics in varying combinations Id at 65

In the Interim Rule proposing the bonding ofNVOCCs the Commission stated As

common carriers I3VOCCs hold themselves out to the public to provide transportation by water

between the United States and foreign countries utilizing vessels operating on the high seas

NVOCCs normally enter into affreightment agreements with their underlying shippers issue

bilis of lading or equivalent documents and assume full responsibility for the shipments they
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handle from point oforigin to point of destination Ultimately an NVOCCsconduct rather

than what it calls itselfdetermines its status Bonding ofNonYesselOperatingCommon

Carriers Interim Rule 56 Fed Reg 1493 149394Jan 15 1991

With regard to the requirement that an NVOCC assume responsibility for transportation

ofcargo in US foreign commerce the Commission has held that the issuance of abill of lading

is not required in order to find that an entity has assumed responsibility for the transportation and

is a common carrier A common carrier does not lose that status if he uses shipping

contracts other than bills of lading or even if he attempts to disclaim liability for the cargo by

express exemptions in the bills of lading or other contracts of affreightment Containerships at

64 citing TransportationUSPaciftc Coast to Haxaii 3USMC190 196 1950

4 Substantial evidence supportsanding that the entities to whom Tober

provided service were NVOCCs

The substantial evidence in this case supports a conclusion that entities to whom Tober

provided service were NVOCCs that is they held themselves out to the general public to

provide transportation by water of cazgo between the United States and a foreign country for

compensation and assumed responsibility for the transportation ofthe goods from the port or

point ofreceipt to the port or point of destination for that shipment By contrast there is no

credible evidence in the record that would support a finding that the entities served by Tober

were operating as ocean freight forwazders

The Affidavits ofJosh Morales president of AIOS and Daniel Cuadrado president of

ATWS describing the operations of their respective companies as corroborated by documentary

7 Neither the Carriage of Goods by Sea Act 46USC 30701 et seq nor the Federal Bill of Lading Act better
known as the Pomerene Ac 49USC 80102 eseq require issuance ofa bill of lading unless requested to do so

by the shipper Where a bill of lading is in fact issued there is no specific form that must be followed nor is there
a need for the document obetiled bill of lading
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evidence and the affidavit ofAR Andrew Margolis establish that Tober on at least 20 occasions

provided common carrier service to untarifed and unbonded entities operating as NVOCCs

AIOS operated as an NVOCC from November 2004 to January 2006 with Mr Morales as

its sole officer AIOS maintained awebsite where it advertised its willingness to perform ocean

transportation service in particulaz full service door to port door to door and port to port moves

ofhousehold goods After being contacted by apotential customer Mr Morales would obtain

quotes from several common carriers including quotes from destination agents if door service

was required and would provide an allin quote including mazkup to the customer If the quote

was accepted AIOS would invoice the customer and the customer would pay AIOS directly

AIOS in tum would pay the ocean carner or NVOCC AIOS would also provide the customer

with proof of payment inventory sheets and insurance documentation if purchased At

destination the cazgo would not be released by the ocean carrier or NVOCC until AIOS paid all

charges PFF 20

AIOSsshipments with Tober were conducted in the same manner that is AIOS would

obtain a quote from Tober if the quote after mazkup was acceptable the shipper would make

payment to AIOS and in tum AIOS would make the arrangements with Tober and receive and

pay Tobers invoice Tober considered AIOS to be its customer and had no relationship with the

actual shippers PFF49 Shippers looked to AIOS for the safe delivery oftheir goods and AIOS

assumed responsibility for carriage and delivery of no less than 11 shipments As Mr Morales

attested

Our customers contracted with us to transport their goods and looked to us or the safe
arrival of their goods All In One Shipping Inc assumed responsibility for delivery of
the shipment to the promised destination BOE App 5 4 PFF 21

The factual situation with respect to ATWS is neazly identical to that ofAIOS based on

the affidavit ofDaniel E Cuadrado the corroborating testimony ofMr Margolis and the
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documents ofATWS and Tober Mr Cuadrado was the sole officer of ATWS and was

responsible for its operations as an NVOCC from May to September 2005 ATWS held out to

provide common carrier service to household goods shippers through a website advertising its

NVOCC services particularly its full service door to port door to door and port to port moves

ofhousehold goods PFF 26 ATWS also solicited customers through a lead provider to

whom ATWS paid a fee who received inquiries from shippers on the Worldwide web seazching

for intemational movers PFF 26

After being contacted by apotential customer Mr Cuadrado would obtain quotes from

several common carriers including quotes from destination agents if door service was required

would provide an allin quote to the customer would invoice the customer if the quote was

accepted and the customer would pay AWS directly In tum ATWS would pay the carrying

NVOCC or ocean common carrier ATWS would also provide the customer with proof of

payment inventory sheets and insurance documentation ifpurchased The cazgo would not be

released at destination by the ocean carrier or NVOCC until ATWS paid all chazges PFF 27

ATWS shipments with Tober wereconducted in the same manner that is ATWS would obtain

aquote from Tober if the quote after mazkup was acceptable the shipper would make payment

to ATWS and in turn ATWS would make the arrangements with Tober and receive and pay

Tobersinvoice PFF 29 Tober considered ATWS to be their customer and had no

relationship with the actual shippers PFF 49 The actual shippers looked to ATWS for the

carriage and delivery oftheir goods and ATWS assumed responsibility for the delivery of at least

nine shipments Mr Cuadrado attested

Our customers contracted with us to transport their goods and looked to us

for the safe arrival oftheir goods All In One Shipping Inc assumed

responsibility for delivery ofthe shipment to the promised destination

BOE App 6 4 PFF 28

8Mr Morales and Mr Cuadrado worked together at Worldwide RelocaGons Inc a similaz unlicensed unbonded
and untariffed NVOCC discussed infra
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The information provided by Mr Morales and Mr Cuadrado was corroborated by the Affidavit

ofAndrew Mazgolis a Commission Area Representative assigned to the South Florida field

office Mr Margolis an experienced investigator was actively involved in the Commissions

investigation ofunlicensed NVOCCs allegedly providing service to household goods shippers in

Commission Docket No 0601 In the course of that investigation Mr Mazgolis reviewed

documents provided by Tober and by AIOS and ATWS His testimony closely pazallels that of

Mr Morales and Mr Cuadrado and he similazly concluded that both companies wereoperating

as NVOCCs when they tendered their customers cazgo to Tober for shipment to intemational

destinations

Accordingly there is substantial evidence from the Morales and Cuadrado affidavits and

the documents ofAIOSATWS and Tober corroborated by the affidavit of Mr Mazgolis that 1

AIOS and ATWS operated as untariffed and unbonded NVOCCs and 2 that Tober provided

common carrier service to AIOS and ATWS from US origins to foreign destination In

contrast there is no reliable or substantial evidence that AIOS or ATWS operated as a freight

forwarder within the meaning ofthat term in the Shipping Act The mere possibility that an

event may have occurred is notsucientunder the preponderance ofthe evidence standazd

AIOS and ATWS status as NVOCCs results from their method of operations Ifan

entity holds out to provide common carrier service to its customers and assumes responsibility

for the safe transportation ofcargo from origin to destination as it has been shown AIOS and

ATWS did the entity is a common carrier whether or not it issued a document entitledbill of

lading Containerships at 64 citing TransportationUSPacific Coast to Hawaii 3USMC

190 196 1950 The record evidence shows that Tober provided service to AIOS and ATWS on

at least eleven and nine shipments respectively on which the entities acted as unbonded

untariffed NVOCCs
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In addition to the operations ofAIOS and ATWS each ofthe entities described in PFF 2

through 42 advertised on the Intemet offering origin to destination carrier services PFF 7 10

15 19 25 26 32 33 37 39 40 56 Proprietary shippers contracted with the entities not with

Tober for the shipment oftheir goods and looked only to them to provide safe transportation of

their goods to destination The shippers were not aware ofTobers involvement with their

shipment nordid Tober have any involvement with the actual shippers PFF 4 5 8 9 12 13

16 17 20 21 27 28 33 34 35 37 38 39 40 41 42 57 Tober readily admitted on

deposition that it did not consider the proprietary shippers responsible for payment ofthe ocean

freight never made any attempt to collect the ocean freight from the proprietary shippers and

only invoiced the entity PFF 4 8 12 17 23 25 30 32 33 34 35 37 38 39 40 41 42 48

A freight forwarder is not responsible for payment of the freight to the carrier Only an NVOCC

which is the shipper to the carrier is responsible for payment of the freight

The ownerof the cazgo paid the entities amazked up figure greater than the actual ocean

freight charged by Tober in its invoices PFF 3 17 20 25 27 30 33 58 Again only an

NVOCC is entitled to mazk up the freight over the amount chazged by the carrier

The documents issued by these entities aze further evidence that they assumed

responsibility for the transportation of the goods The documents described the goods being

shipped the origin and foreign destination and the amount paid or to be paid for the services

PFF 4 8 12 17 25 32 33 37 40 No reference was made to Tober or any other camer

Given the lack of experience ofmany oftheir customers with intemational shipping such

documentation was accepted as sufficient to bind these entities and make them responsible for

the transportation ofthe goods PFF 57 The deposition ofTobers president also shows that

Tober did not consider the owner ofthe cargo to be its customer PFF 48 49 On asubstantial

number of shipments Tober identified the entity as the shipper on shipment documents which it

35



issued PFF4 8 12 17 25 32 33 34 37 38 39 40 41 42 The evidence presented by BOE

supports a finding that the entities to whom Tober provided service wereNVOCCs

5 Respondent Tobers conduct was knowingly and willfully and therefore Tober

violated Section 10b11 of the Shipping Act

In order to find a violation of Section 10b11 of the Shipping Act the acceptance of cazgo

from or transportation of cargo for the account of an OTI that did not have a tariff and abond as

required by sections 8 and 19 ofthe Act must be done knowingly and willfully The

Commission has defined the phrase knowingly and willfully to mean purposely or obstinately

and is designed to describe the attitude of a carrier who having a free will or choice either

intentionally disregazds the statute or is plainly indifferent to its requirements TransPacific

Forwardine Inc Possible Violations of Section 10b1ofthe ShippinQ Act of 1984 27 SRR

409 412 1995 citing United States v Illinois Central R Co 303 US239 1938 The

Commission addressed the meaning ofknowingly and willfully in Pacific Chamnion Express

Co Ltd Possible Violations of S10bl1of the Shippine Act of1984 28 SRR 1397 FMC

2000 In that case the Commission stated

In determining whether a person has violated the 1984 Act knowingly and

willfully the evidence must show that the person has knowledge of the facts of
the violation and intentionally violates or acts with reckless disregazd or plain
indifference to the 1984 Act Portman SquazeLtdPossible Violations of

10a1ofthe Shipping Act of1984 28 SRR 80 8485ID finalized March

16 1998 The Commission has further held that persistent failure to inform or

even to attempt to inform himselfby means ofnormal business resources might
mean thataperson is acting knowingly and willfully in violation ofthe Act

Diligent inquiry must be exercised by persons in order to measure up to the
standards set by the Act Indifference on the part of such persons is tantamount to

outright and activeviolation Id at 84 quoting Misclassification ofTissue
Paper as Newsprint Paner 4 FMB 483 486 19549Pacific Champion at 1403

9 In the case ofUSv III Cen RRCo the court held Mere omission with knowledge ofthe facts is not enough
The penalty may notbe recovered unless the carrier is also shown willfully to have failed In statutes denouncing
offenses involving urpitude willfully is generally used to mean with evil purpose criminal intent or he like But in
those denouncing acts not in themselves wrong the word is often used without any such implication Our opinion in
United States v Murdock 290US389 394 54 SCt 223 225 78LEd381 showsthat it oRen denotes that which
is intenionalor mowing or voluntary asdisinguished from accidental and hatit is employed ocharacterize conduct
mazked by careless disregard whether or not one has the right so to act The significance ofthe word willfully as used in
section 345USCA s 73 now before us was carefully considered by the Cirwit Court of Appeals for the Eighth
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Similarly in the case of Stallion Cargo IncPossible Violations of Section 10a1 and

10b1of the Shipping Act of 1984 29 SRR 665 2001 the Commission stated AnNVOCC

must educate itself through normal business resources and repeated failure to do so may indicate

that it is acting willfully and knowingly within the meaning of the statute 29 SRR at 677 In

TransPacific Forwarding Inc the Commission stated

The phrase knowingly and willfully means purposely or obstinately and is
designed to describe the attitude of acarrier who having free will or choice
either intentionally disregazds the statute or is plainly indifferent to its
requirements Case citations omitted A violation of section 10b1 could be
termed willful if the carrier knew or showed reckless disregard for the matter
of whether its conduct was prohibited by the 1984 Act The conduct could also be
described as willful if it was mazked by cazeless disregazd for whether ornot one

has the right so to act The Supreme Court cited with approval this reckless or

careless disregard standazd in Trans Worid Airlines Incv Thurston 469 US
111 125129 1985 Id at 412

In the case ofRSM Inc v Herbert 466 F2d 316 4 Cir 2006 the court stated

willfully has been held to denote amental state of greater culpability than the closely related

term knowingly See Illinois Central RR303 USat 24243 explaining thatwillfully

means something not expressed by knowingly citation omitted Knowingly typically

refers only to ones knowledge of the facts that make his conduct unlawful not to ones

knowledge of the law See Brvan v United States 524 US 184 193 1995 United States v

Circuit in St Louis SFR Co v United States 169 F 69 Speaking through Circuit Judge Van Devanter nowMr
Justice Van Devanter the court said page 71Willfully means something not expressedbyknowingly else both
would not be used conjunctively But it does nomean wihintent to injure the canle or to inflict loss upon their
ownebecause such intent on the part ofa carrier is hardly within the pale ofactual experience or reasonable supposition

So giving effec to these considerations we are persuaded that it means purposely or obstinately and is designed to
describe the attiude of a carrier who having a free will or choice either intentionally disregards the statute or is plainly
indifferent tois requirements That statement has been found a useful guide to the meaning ofthe word willfully and to
its right application in suits for penalties under section 3 UniedStates v Sockvards Tertninal Ry Co suDra 178 F
1923St Joseoh Srockvards Co v United States sunra 187 F 104 OS OreeonWashington R Nav Co v
United States 9th Cir 205 F 337 339 St Louis Merchants Brideg T Ry Co v United States 7 Cir 209 F 600
See also ChicaQo B OR Co v United States 8 Cir 194 F 342 346 United States v Kansas City Southem
Rv Co 8 Cir 202 F 828 833 303 US239 1938
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Bailev 444 L3S 394 404 1980 finding that a prison escapee acted knowingly because he

knew his actions would result in his leaving physical confinemenY Id at 320

Tober violated Section 10b11 of the Shipping Act as it was plainly indifferent and

showed reckless and careless disregard to the requirements of the Shipping Act Clearly Tober

knew it was accepting and transporting cazgo for entities that were not the proprietary shipper or

owner ofthe household goods Tober did business with these entities because doing so avoided

the time and expense of dealing directly with the proprietary shipper and avoided competing

directly with the unlicensed entities PFF 46 Tober admitted on deposition that it accepted

business from anyone and did not attempt to determine the status of its customets PFF 47

During 2004 and 2005 Tober never refused ashipment PFF 45 Tober lost business after they

stopped accepting shipments from unlicensed entities PFF 54 The principals oftwo of the

entities to whom Tober provided service All in One Shipping Inc and Around the World

Shipping Inc stated that no employee or principal of Tober ever questioned whether their

company was an NVOCC freight fonvazder or beneficial cargo owner PFF 22 PFF 29 The

evidence supports a finding that Tober did not use normal business resources to determine the

status ofthe entities

The evidence also supports a finding that Tober showed at a minimum reckless disregard

and in fact showed plain indifference to the requirements ofthe Shipping Act Tober continued

to take shipments from unlicensed intermediaries even after being advised by BOE not to do so

PFF 11 43 52 In fact Tober continued to accept shipments from unbonded and untariffed

entities even after the commencement of this proceeding PFF 11 With regard to Tobers

willfulness BOE presented evidence that Tober accepted business from anyone and never

reviewed the websites or performed any other investigation of the entities to determine their

status or whether they were bonded or tariffed PFF 47 The evidence presented by BOE
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supports a finding that Tober acted knowingly and willfully when accepting cargo from or

transporting cazgo for the entities

DRESPONDENT TOBER VIOLATED THE SHIPPING ACT BY FAILING TO

FOLLOW ITS TARIFF

Section 10b2aof the Shipping Act prohibits acommon carrier from providing service

in the liner trade that is not in accordance with the rates chazges classifications rules and

practices contained in a published tariff 46 USC 411042A The rate contained in

Tobers tariff was 500 weighUmeasure PFF 55 The president ofTober Yonatan Benhaim

in deposition testimony stated that from its inception as an NVOCC in 1999 Tober never

charged the rates contained in its tariff PFF 55 Thevicepresident ofTober 5teve Schneider

confirmed in deposition testimony that the rates contained in Tobers published tariff were not

charged PFF 55 The 500 weighUmeasure was not charged for any ofthe shipments made by

Tober for the unbonded and untariffed NVOCCs PFF 56 Based on the admissions of the

president and vicepresident of Tober that Tober never charged the rates contained in its

published tariff and the invoices showing what Tober charged the unbonded and untariffed

NVOCCs it is uncontested that Tober violated Section 10b2aof the Shipping Act with

respect to each shipment presented here

EA CIVIL PENALTY SHOULD BE ASSESSED AGAINST RESPONDENTS

Pursuant to section 13 of the Shipping Act 46USC 41107aaparty is subject to a civil

penalty ofnot more than30000 for each violation knowingly and willfully committed Section

13c ofthe Shipping Act requires that in assessing civil penalties the Commission take into

account the nature circumstances extent and gravity ofaviolation as well as the degree of

culpability history ofprior offenses ability to pay and such other matters as justice may require

46USC 41109 In taking the foregoing into account the Commission must make specific

findings with regazd to each factor However the Commission may use its discretion to
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detenine how much weight to place on each factor Merritt v United States 960F2d 15 17

1992

Based on the factors enumerated in Section 13 ofthe Shipping Act a substantial civil

penalty is appropriate Tober knowingly and willfully provided service on more than 250

shipments to fifteen unbonded and untariffed entities from 2004 to 2007 Tobersbehavior

continued even after the initiation of this proceeding Additionally since its licensing as an

NVOCC close to ten years ago Tober never charged the rates contained in its published tariff a

consistent and persistent disregard for its statutory responsibilities The extent ofTobers

violations and Tobers degree of culpability merit asubstantial civil penalty A substantial civil

penalty also serves as adeterrent to other common carriers from behaving in asimilaz manner

Though BOE recognizes that Tober has ceased doing business and its license has been revoked

it remains an active New York corporation BOE therefore also requests that acease and desist

order be issued The order also asked whether in the event violations are found such violations

constitute grounds for the revocation of any RespondenYs OTI license pursuant to 46CFR

51516 Since Tobers licenses have already been revoked such action is unnecessary
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F CONCLUSION

BOE respectfully requests that the Administrative Law Judge 1 issue an initial decision

finding that the Respondent violated Sections 10b11 and Section 10b2aof the Shipping

Act 2 assess an appropriate civil penalty against Respondents and 3 issue a cease and desist

order

Gege QuaoDeputy Director
Eli a P olland Trial Attorney
BuEeau of Enforcement
Federa Maritime Commission
800 N Capitol StreetNW
Washington DC20573

2025235783
202 5235785 faac
Dated May 22 2009
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