DECISIONS OF THE

FEDERAL MARITIME COMMISSION

VOLUME 23

JULY 1980 TO JUNE 1981

U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON, D.C, 1989

For sale by the Superintendent of Documents, U.S. Government Printing Office
Washington, D.C. 20402



FEDERAL MARITIME COMMISSION

WASHINGTON, D.C.
June 30, 1981

Richard J. Daschbach, Chairman
Thomas F. Moakley, Member
James V. Day, Member

Leslie Kanuk, Member

Peter N. Teige, Member

II 23FM.C.



CONTENTS

Table of Cases Reported ..........ccciiinvirinennancenne.
Docket Numbers of Cases Reported ..................

Decisions of the Federal Maritime Commission

1



TABLE OF CASES REPORTED

Page
46 C.F.R. Part 503 - Appeals of Denials of Requests for Information........c...coveewee. 534
46 CF.R. Part 510 - Licensing of Independent Ocean Freight Forwarders -

Publication of Applications........cccconvvmeciiinnne 952
Adel International Development, Inc. v. Puerto Rico Marmme Shlppmg Author-

ity and Star Lines, INC.  wc.oveiiiiiiiencnirinninis s esesesesecnnnens .477, 696
Agreement Nos. 150 DR-7 and 3103 DR-7 243
Agreement No. 161-31, Gulf-United Kingdom Freight Conference........cc.ccovvvnnnee 867
Agreement No, 3103-67 Japan/Korea Atlantic & Gulf Conference Intermodal

AMENAMENT e e s b 941
Agreement No. 5200 DR-4-Extension of Dual Rate Contract to Intermodal

Service, Pacific Coast European Conference................. 104
Agreement No. 5850 DR (W&S) North Atlantic Westbound Freight Assomat:on

Wines and Spirits Dual Rate CONtract.......ccummiiemiiscssssiss 892
Agreement No. 8330, as Amended, and Agreement No. 8330-2 - Pacific Coast

Ocean Freight Forwarders Conference s 783
Agreement No, 8370, Port of New York Ocean Freight Forwarders’ Conference. 116
Agreement No. 10235, Consolidated Forwarders Intermodal Corporation.............. 902
Agreement No. 10267-5, Container Carriers Discussion Agreement.......cccoovveeeenens 1007
Agreement No. 10294 . 246
Agreement Nos. 10386, as Amended, 10388, 10382, as Amended, and 10389 -

Cargo Revenue Pooling/Equal Access Agreements in the United States Ar-

BENHNE TTAAES couvreiiiicrinricnnin e e 611
Agreement Nos. LM-28, et al. .o . 755
Agreement No. T-2336 - New York Shipping Association Cooperative Workmg

ATTANZEINENL ...cv.vvirieiitaisisirsssrn s e sseis s s bR st b s bbb st sa b bR a R 218, 304
Agreement Nos. T-3310 and T-3311 e 590
Air/Compak Inc. - Independent Ocean Frelght Forwarder License Appllcatlon 223
All-Freight Packers & Forwarders, Inc. - Independent Ocean Freight Forwarder

License APPlCation ...t . 131, 417
Allied Chemical, S.A., Allied Chemical International Corp. v Farrell Lines, Inc.,

Pacific America Container EXPress.......cocouireerecrmninrimnmsmmssessimnnnmssssnmrss 375
American President Lines, Ltd.; Forté International Sales Corporation v 27
Atlantic Container Line, Dow Corning Corporation v .vevriinninna 12
Atlantic Container Line, J.T Baker Chemical Co. v 898
Avion Forwarding, Inc. - Independent Qcean Freight Forwarder License Appli-

CAIIOM 1 eveevereerererssresrectisaressrrerrespasssssresesssrsassbesha e s srbsae st abs s e s s b s e ensrn g e nnesnasn bbb id S b S ss 232
Barber Blue Sea Line and Barber Steamship Lines, Inc.; Stop and Shop Compa-

nies, Inc., Bradlees Division v eetbeaeiesireersa e tat s ey e tibaian .. 682, 843
Barber Steamship Lines, Inc. et al; Charleston Warehouse Associates et al. v 806
Behring International Inc. - Independent Ocean Freight Forwarder License No.

10 e e et s e 973
Bekaert Steel Wire Corporanon v Sea-Land Servnce, INCurrrierrerirrenaesaeriessissssreraesenans 969
Belco Petroleum Corp. v Lykes Bros. Steamship Co., Inc. & Peruvian State

Line e 1001



VI FEDERAL MARITIME COMMISSION

Billie Ione Crtalic, Virgo International Corp. and Mercury Intematlonal Corp.;
Possible Violations of Section 44(A)/ Billie Ione Crtalic Independefit Ocean

Freight Forwarder License Application 565
Borden World Trade, Inc. - Petititon for Declaratory Otrder .. o, 248
Bristol Myers Company v, Seatrain International, S.A. v 872
Buitaco International, Ltd. and John Grace - Posslble Vlolaﬂons of Section 16,

Initial Paragraph, Shipping Act, 1916 730
CIA. Sud Americana De Vapores, Latin American/Pacific Coast Steamship

Conference v. 485
Calcutta, East Coast of India and Bangladesh/U.S.A. Conference and Its Mem-

bers, Jute Carpet Backing Council, Inc. and Its Members v, ...ccevceniirssnnnsns - 286
Celanese Corporation, Ete. v. The Prudential Steamship Company ....ovmmmressenss 1
Charleston Warshouse Assooiates et al. v. Barber Steamship Lines, Inc, et al. ....... 806
Connell Bros. Company, Ltd. v. Lykes Bros. Steamship Co., Inc. ...cccceeses 35
Consolidated Forwarders Intermodal Corporation, Agreement No. 10235.............. 502
Container Overseas Service, Inc. and Container Overseas Agency, Inc; Heidel-

berg Eastern, Inc. v. 964
Continental Forwarding, Inc. - Independent Ocean Freight Forwarder Apphca-

tion and Possible Statutory Violationa 623
Coordinated Caribbean Transport, Inc. for the benefit of Universal Transconti-

nental Corp. as agent for Morisaenz, 8.A.C. . 681, 799
Cotton Import and Export Co. v. Sea-Land Service, Inc. 107, 531
Cutter Laboratories Overseas Corporation v. Maersk Lines.....coounimininiiiin. 524
‘Dalichi Chuo Kaisen Kaisha, Toko Kaiun Kaisha, Ltd., and Atlantic Lines and -

Navigation Company, Inc. v. Pacific Maritime Association, et al. ... 755
Dow Corning Corporation v. Atlantic Container Line 12
Dynamic International Freight Forwarder, Inc., Independent Ocean Freight For-

warder License - Application and Possible Violation of Section 44, Sh‘lpping

Act, 1916 537
E.S.B. Incorporated v. South African Marine Corporation ise
Eastern: Forwarding [nternational, Inc. - Independent Ocean Freight Forwarder

Application - Possible. Violations, Section 44, Shipping Act, 1916..cc.ccorvsmiirsenens 206
Ellenville Handle Works, Inc. v. Far Eastern Shipping Company......cucwranine: 707
Emmett I Sindik D/B/A/ Emmett . Sindik, Customs Broker - Independent

Ocean Freight Foriwarder License Application and Possible:Violation of Sec-

tion 44, Shipping Act, 1916, i 731
Evergreen Line, Ideal Toy Corp. v. 1008
Excam, Inc. v. Lykes Lines Agency, Inc, and Costa Lmes 148, 412
Exim, Ltd. v. Kuchne & Nagel 405, 716
Far Bastern Shipping Company, Ellenville Handle Works, InC. V... 707
Farrell Lines, Inc., Pacific America Container Express; Allied Chemlcal, S. A

Allied Chemical International Corp. v, 375
First International Development Corporation v, Ship’s Overseas Services, Inc...... 47, 268
Flomerca Line for the benefit of U.S. Department of Agriculture .........covuvirruase . 17, 512
Florists' Transworld Delivery Assoclation; Seatrain International, 8.A. for the

benefit of ....ccoveerininnnnnn, 435
Flota Mercante Grancolombiana, S A Wa.rner-La.mbert Lo, N — s paese 698, 702
Forté International Sales Corporation v, American President Lines, Ltd. ....... 27

General Foods International, Hapag-Lloyd for the benefit of .........cccovnrneece. Jevne 516



TABLE OF CASES REPORTED

General Order 4, Revised; Part 510 - Licensing of Independent Ocean Freight
Forwarders .......iceeiinsssecossnsoinn
General Order 13, Revised, Amendment No. 6; Part 536 Publishing and Filing
Tariffs by Common Carriers in the Foreign Commerce of the United States......
General Order 13, Amendment No. 7; Part 536 - Filing of Tariffs by Common
Carriers in the Foreign Commerce of the United States rrresen s
General Order 13, Amendment No. 9; Part 536 - Publishing and Flhng Tariffs by
Common Carriers in the Foreign Commerce of the United States...........ccocouenn.
General Order 13, Amendment No. 10; Part 536 - Publishing and Filing Tariffs
by Common Carriers in the Foreign Commerce of the United States  .............
General Order 17, Amendment No. 2; Part 521 - Time for Filing and Comment-
ing on Certain AGTEEMENTS w..ciiviniriunierereeemnrners sttt s sssaies
General Order 23, Revised; Part 524 - Exemption of Certain Agreements from
the Requirements of Section 15, Shipping Act, 1916 .,
General Order 24, Amdt. 1; Part 522 - Filing of Agreements Between Common
Carriers of Freight by Water in the Foreign Commerce of the United States.....
General Order 26; Part 541 - Free Time and Demurrage Charges on Export
CATZO-REVOCALION coovuiresiversiorcrssssnsn s s assssemsen e ribs b bbbt e
General Order 29, Amendment No. 4 Part 549 - Regulations Governing Level
Of MILItATY RALES  covvveeiieniiiniinsimseamessnsssssstss et et essm st n st s s
General Order 38, Amendment No. 3; Part 531 - Publishing, Filing and Posting
of Tariffs in Domestic Offshore Commerce: General Order 13, Amendment
No. 9; Part 536 - Publishing and Filing Tariffs by Common Carriers in the
Foreign Commerce of the United States ...
General Order 44; Part 525 - Exemption of Collective Bargaining Agreements
General Order 46; Part 520 - Exemption of Husbanding Agreements  ...............
Girton Manufacturing Company v Prudential Lines, Inc.
Gladish & Associates v Sea-Land Service, InC........ccoocvccnimmiiinnmiene.
Gulf European Freight Association, et al.; Missouri Pacific Railroad Company v
Gulf-United Kingdon Freight Conference, Agreement No. 161-3 L.
Hapag-Lloyd, Three M v .ottt
Hapag-Lloyd for the benefit of General Foods International
Heidelberg Eastern, Inc. v Container Overseas Service, Inc. and Container
Overseas AgenCy, INC...ceininiereenncnss s
LM.S,, Inc. - Independent Ocean Frelght Forwarder License No. FMC 1728 .......
Ideal Toy Corp. v. Evergreen Line...
In Re: Royal Hawaiian Cruses, Inc
In the Matter of Exemption of Kugkaktlik, L1mned from Tarlff Filing Require-
ments ereeseaseeeteestre sttt er ARt AR R e A RIS SR a b e R e enre e e ba e b0 LS -
In the Matter of Furmshmg Container Chassis.....
Independent Ocean Freight Forwarder License No. FMC 1728 LM.S,, Inc.
Ingersoll-Rand Company v. South African Marine Steamship Corp.
J. L. Case - International Division v. South African Marine Corp........cccc.0ov
J.T Baker Chemical Co. v Atlantic Container Line.....ccoociirinecn.
Japan/Korea Atlantic & Gulf Conference Intermodal Amendment Agreement
No. 3103-67 OO USROS
Japan/Korea-Atlantic and Gulf Freight Conference, New York Termmal Confer-
BIICE V covveeirrerersssosssecemminsetsessesssnensstassiitssarassssseetistsstinine -
Johnson Line; Kelco, Division of Merck & Company v

VIl

812

684

686

1011

1015

745

413

289

15

749

1011
810
123

74

280, 510

521
867

352, 533

516

964
768
1008
729

70
216
768
753
881
898

941

862
955



v FEDERAL MARITIME COMMISSION

Johnson Scanstar; Kelco, Division of Merck & Company V... 849
Jute Carpet Backing Council, Inc. and 1ts Members v. Calcuita, East Coast of

India and Bangladesh/U.S.A. Conference and Its Members......... e 286
Kelco, Division of Merck & Company v. Johnson Line........... 955
Kelco, Division of Merck & Company v. Johnson Scanstar.. 849
Kobrand Corporation v. Sea-Land Service, Inc.......ceccennes 118
Kuehne & Nagel; Bxim, Ltd. v et et e sensasnes 408, 716
Latin American/Pacific Coast Steamship Conference v, CIA. Sud Americana De

VAPOTES ...vrvirsrmissrmsnnmnrsssss s sssssssarsssssmmn s s ssrens . 585
Loresco International, Incorporated v. Yamash:ta-Shmmhon Steamship, Limited.. 56
Luigi Serra, Inc. v, Sea-Land Service, INC....c.ccovmmimmninnminmmimmionn 648
Lykes Bros. Steamship Co., Inc.; Connell Bros. Compn.ny, Ltd. V. v 35
Lykes Bros, Steamship Co., Inc. & Peruvian State Line; Belco Petroleum Corp.

LT OO O ORI O PP PRSP PPN IO T LRI E R 1001
Lykes Bros. Stes.mshxp Co Inc: for the benefit of Texas Turbo Jet, Inc.ovevrs M
Lykes Lines Agency, Inc, and Costa Lines; Excam, Inc. v. .. 148, 412
Maersk Line; Sanrio Company, Ltd. v......oeme e ... 150, 419
Maersk Lines, Cutter Laboratories Overseas Corporation v.... 524
Maryland Port Administration; United States Lines, Inc. et al. v..... 441
Matson Navigation Company; Spada Distributing Company, Inc. v. ... - 868
Missouri Pacific Reilroad Company v. Gulf Buropean Freight Association, et al 521
Mitsui Q.S K. Lines, The Mennen €o. V..vurmmmrsmmemssmmmisii. 127
Morisaenz, S.A.; Coordinated Caribbean Transport, Inc. for the benefit of Uni-

versal Transcontmental Corp. as agent for.....umeren 681, 799
Muiran International Corperation - Possible Violations of Section 16, Initial

Paragraph, Shipping Act, 1916, 308
New York Terminal Conference v. Japa.n/Korea-Atlantic and Gulf Freight Con-

FEPEICR ..vuerrvrevreeenenerisbrsre b SO P11 s pa e o b e e T e B TR S RO SR E B4 S E bR S OO AREFR SRRSO b R nE RS " 862
Newark Truck International v. Prudential Lines, Inc. ; 888
Pacific Coest Buropean Conference, Agreement No. 5200 DR-4-Extension of

Dual Rate Contract to Intermodal SErvice ..., 104
Pacific Coast Ocean Freight Forwarders Conference - Agreement No. 8330, as

Amended, and Agreement N0, 83302 ..o 783
Pacific Maritime Association; Standard Fruit and Steamship Co., Inc. and Umted

Brands, Inc. v. ..o v 758
Pacific Maritime Association; Salen Shipping Agencies, Inc. V.. veressinnas 755
Pacific Maritime Association, et al.; Daiichi Chuo Kaisen Kaisha, Toko Kaiun

Kaisha, Ltd., and Atlantic Lines and Navigation Company, Inc. V. .. 7558
Pacific Maritime Association, et al.; Weyerhaeuser Company V. .. 755
Pier Services, Inc. v. Portside Refrigerated Terminals........... e sy 306
Port of New York Ocean Freight Forwarders’ Conference, Agreement No. 8370. 116
Portside Refrigerated Terminals; Pier Services, Inc. V..o et ers s 306
Prudential Lines, Inc.; Girton Manufacturing Company v... 74
Prudential Lines, Inc.; Newark Truck International V... 888
Puerto Rico Maritime Shipping Authority and Puerto Rico Ports Authority;

Seatrain Gitmo, Inc. and Seatrain International, S.A. V. e 349
Puerto Rico Maritime Shipping Authority and Star Lines, Inc.; Adel Internation-

al Development, Inc. v ....... 471, 696
Quality Food Corporation v. Tropical Shipping Co., INC. ccccvmminsniiimsrisnnrinnin 602



TABLE OF CASES REPORTED IX

Rates of Far Eastern Shipping Company 23
Richmond Transfer and Storage Co., D/B/A Richmond Export Service and
International Cargo Services. Possible Violations of Sections 16, First, and 17,

Shipping Act, and General Order 15, 46 CF.R. 533 i 362
Salen Shipping Agencies, Inc. v. Pacific Maritime Association.......c.coooeevisiiiinnns 755
Sanric Company, Ltd. v Maersk Line ... 150, 419
Schenkers International Forwarders, Inc. v Sea-Land Service.........coceeevveverereniinnnns 270
Sea-Land Service, Inc.; Bekaert Steel Wire Corporation v 969
Sea-Land Service, Inc.; Cotton Import and Export Co. vV  ..oecevirnrennnins 107, 531
Sea-Land Service, Inc.; Gladish & Associates v .......ccvevereninininnns . 280, 510
Sea-Land Service, Inc.; Kobrand Corporation v. =~ i 118
Sea-Land Service, Inc.; Luigi Serra, Inc. v i . 648
Sea-Land Service, Inc.; Schenkers International Forwarders, Inc. v 270
Sea-Land Service, Inc.; Stoody International Co. v 740
Sea-Land Service, Inc.; Wescot International, Inc. v . 111
Sea-Land Service, Inc.; William H. Kopke, Jr,Inc.v. =~ e 39
Sea-Land Service, Inc. for the benefit of Star-Kist Foods, Inc... 255
Sea-Land Service, Inc. for the benefit of Stone and Downer Co...cuvrvreneeeicicanne 678
Sea-Land Service, Inc. for the benefit of United Forwarders Service, Inc. as

Agent for Mirro Aluminum Co. %4
Seatrain Gitmo, Inc. and Seatrain International, S.A. v Puerto Rico Maritime

Shipping Authority and Puerto Rico Ports Authority 349
Seatrain International, S.A.; Bristol Myers Company v i, 872
Seatrain International, S.A. for the benefit of Florists’ Transworld Delivery

ASSOCIALION. v setesiciiitrrirreens e ssiese et seeeus st sass b s sas b e s s s s b s A e e e s e e e SRR O e e h 0020 435

Ship’s Overseas Services, Inc.; First Intemat:ona] Development Corporation v 47, 268

South African Marine Corp.; J L Case - International Division v 881
South African Marine Corporation; E.S.B. Incorporated v ...ciimeciinenns 359
South African Marine Steamship Corp.; Ingersoll-Rand Company v 753
Southern Pacific Marine Transport; Trans Freight Lines, Inc. for the benefit of.... 420
Spada Distributing Company, Inc. v Matson Navigation Company 868
Specific Commodity Rates of Far Eastern Shipping Company in the
Philippines/U.S. Pacific Coast Trade. ... 87, 406
Specific Commodity Rates of Far Eastern Shipping Company in the
Philippines/U.S. Pacific Coast Trade and U.S. Gulf/Australia Trade 292
Standard Fruit and Steamship Co., Inc. and United Brands, Inc. v Pacific
MaAritiNE ASSOCIAION c..vvvivierieeeseeeerern st s s s ssen s saeban s 755
Star-Kist Foods, Inc.; Sea-Land Service, Inc. for the benefit of....cciiiiviriiinnnns 255
Stone and Downer Co.; Sea-Land Service, Inc. for the benefit of ......ccovvvcrsiiniinns 678
Stoody Internationral Co. v Sea-Land Service, INC..oeomiiiinnniicceniiiiinns 740
Stop and Shop Companies, Inc., Bradlees Division v Barber Blue Sea Line and
Barber Steamship Lines, INC. ...t s 682, 843
Stop-Shock, Inc.; Waterman Steamship Corporation for the benefit of 714, 857
Stute International, Inc. - Independent Ocean Freight Forwarder Application....... 654
Tariff FMC 6, Rule 22 of the Continental North Atlantic Westbound Freight
CONTETEICE «.ov.virirrsereseesssivostaersessessssssinssasesesacrssiabsrsssssstat AEAT S serab L LA L LS bR a b s e 0 576, 846

Tariff Rules Concertedly Published Defining Practices of Conferences and Rate
Agreement Members Regarding the Acceptance and Responsibility for Ship-
per-Owned or Shipper-Leased Trailers or CONtAINErS  ..occvvvevniiiicecnsrsiisninninn: 576, 846



X FEDERAL MARITIME COMMISSION

Texas Turbo Jet, Inc.; Lykes Bros. Steamship Co., Inc. for the benefit of.......... 877
The Mennen Co. v, Mitsui O.8.K. Lines vy 127
The Port Authority of New York and New Jersey v. The West Coast.of Italy,

Sicilian and Adriatic Ports North Atlantic Range and Its Individual Members... 241

The Port Authority of New York and New Jersey v, Trans Freight Line, Inc...... 751
The Prudential Steamship Company; Celanese Corporation, Etc. V. ....vevsveneene, 1
The Shipping Corporation of India, Limited; Union Carbide Corporation v........... 580
The West Coast of Italy, Sicilian and Adriatic Ports North Atlantic Range and

Its Individual Members; The Port Authority of New York and New Jersey v... 241
Three M v. Torm Line 10
Three M v. Hapag-Lloyd 382, 533
Torm Line, Three M v. . 10
Trans Freight Line, Inc.; The Port Authority of New York and New Jersey v. ... 751
Trans Freight Lines, Inc. for the benefit of Southern Pacific Marine Transport..... 420
Tropical Shipping Co., Inc.; Quality Food Corporation v. 602
U.S. Cargo Over Canada - Petition for Declaratory Order 476
U.S. Department of Agriculture, Flomerca Line for the benefit of .........ccccerrvrrnen. « 17, 512
U.S. Gulf/North Europe Discussion Agreement No. 10178-1 .......cceurrvenee 30
Union Carbide Corporation v, The Shipping Corporation of India, Limited.......... 580
United Forwarders Service, Inc. as Agent for Mirro Alvminum Co.; Sea-Land

Service, Inc. for the benefit of . 84
United States Lines, Inc. et al. v. Maryland Port Administration .....c.meveeessescensses 441
Warner-Lambert Co, v, Flota Mercante Grancolombiana, S.A........snurseisimenee. 688, 702
Waterman Steaniship Corporation for the benefit of Stop-Shock, INC. .......ceniveenn.. 714, 857
Wescot International; Inc. v. Sea-Land Service, Inc. 111
Weyerhaeuser Company v, Pacific Maritime Association, et al. ........ccomeresssesress 755
William H. Kopke, Jr., Inc. v, Sea-Land Service, Inc. 39

Yamashita-Shinnihon Steamship, Limited; Loresco International, Incorporated v. 36



20(D)

566(I)
621¢1)
681(F)
699(T)
705(T)
716(T)
717(D)
720(T)
724(T)
746(1)
T66(I)
TI4F)
775(I)
798(I)
800(I)
941(T)
942(I)
949(I)
987(I)
998(I)
SD-683
SD-701

SD-704

SD-724
SD-741

SD-744
SD-748

SD-752

SD-757
SD-771

69-57

76-11
76-34

DOCKET NUMBERS OF CASES REPORTED

Page

Stop and Shop Companies, Inc., Bradlees Division v. Barber Blue
Sea Line and Barber Steamship Lines, Inc. ., 682, 843
Excam, Inc. v Lykes Lines Agency, Inc. and Costa Lmes 148, 412
E.S.B. Incorporated v South African Marine Corporation 359
Sanrio Company, Ltd. v. Maersk Line.......... . 150, 419
Gladish & Associates v Sea-Land Service, Inc 280, 510
Three M v, Torm Line.....cc.eccrcnninininnn 10
Warner-Lambert Co. v Flota Mercante Grancolombiana, S.A.......... 698
Warner-Lambert Co. v Flota Mercante Grancolombiana, S.A.......... 702
Three M v Hapag-Lloyd..... 352, 533
Cotton Import and Export Co. v Sea-Land Servxce, Inc. 107, 531
Girton Manufacturing Company v Prudential Lines, Inc......ccovvuee 74
Dow Corning Corporation v Atlantic Container Line 12
Exim, Ltd. v Kuehne & Nagel  .....ccccoee ... 405, 716
William H. Kopke, Jr., Inc. v Sea-Land Service, Inc. 39
Kobrand Corporation v Sea-Land Service, Inc.........coeevveaa 118
Stoody International Co. v. Sea-Land Service, Inc. 740
J.T. Baker Chemical Co. v Atlantic Container Line.....cccccniriiriinnens 898
J.T Baker Chemical Co. v Atlantic Container Line.....ococovvoriccccns 898
Bristol Myers Company v Seatrain International, S.A. .., 872
J. 1. Case - International Division v South African Marine Corp. 881
Ideal Toy Corp. v Evergreen Line................. 1008

Flomerca Line for the benefit of U.S. Department of Agncultute 17, 512
Trans Freight Lines, Inc. for the benefit of Southern Pacific Marine

TIANSPOIE cecrmvreerereresesctisitenstessts st e ssrse s s e sesbbs s ssas s st e e 420
Sea-Land Service, Inc. for the benefit of United Forwarders Serv-

ice, Inc. as Agent for Mirro Aluminum Co.... 84
Sea-Land Service, Inc. for the benefit of Star-Kist Foods, Inc. 255
Seatrain International, S.A. for the benefit of Florists’ Transworld

Delivery Association ..o 435
Sea-Land Service, Inc. for the benefit of Stone a.nd Downer Co ....... 678
Waterman Steamship Corporation for the benefit of Stop-Shock,

Inc..... SOV URPYPOT PP PTPI TP 714, 857
Coordinated Carlbbean Transport, Inc. for the beneﬁt of Universal

Transcontinental Corp. as agent for Morisaenz, S.A.C......coooviune. 681, 799
Hapag-Lloyd for the benefit of General Foods International 516
Lykes Bros. Steamship Co., Inc. for the benefit of Texas Turbo Jet,

IHICntiisursecresreresnariretasess s s e s e sisaasserssbsae b s s s e nnsenn s asneunsrassan bbb b LRSS S TR 877
Agreement No. T- 2336 New York Shlppmg Association Coopera-

tive Working Arrangement........cooccenrnes ..218, 304
Agreement Nos. 150 DR-7 and 3103 DR-7 i 243
Tariff FMC 6, Rule 22 of the Continental North Atlantic West-

bound Freight Conference .o 576, 846

XI



XII

76-36

76-59
77-13

71-19

77-23
78-6

78-14
78.15
78-17
78-18
78-19
78-29
78-35
78-39

78-40
78-42

78-43
78-48
78.55
79-10
79-27
79-30
79-44
79-59
79.62

79-69

FEDERAL MARITIME COMMISSION

Tariff Rules Concertedly Published Defining Practices of Confer-
ences and Rate Agreement Members Regarding the Acceptance
and Responsibility for Shipper-Owned or Shipper-Leased Trail-
€r8 OF COMBINETB 1.vuiusitsissnissssininssesnismrssmsirssscseninssssesriisssasssssrersisesnssres

Agreement Nos. T-3310 and T-331] .................

First International Development Corporation v. Ship’s Overseas
Services, Inc. ........ e e i

Consolidated Forwarders Intermodal Corporation, Agreement No.
10235 ....... s v

Agreement NO, 10294.....ciimmmniersenissnmimessniensssesironsersssss e

Adel International Development, Inc v. Puerto Rico Maritime
Shipping Authority and Star Lines, INC. .....o..cecverervereeseesnrvnssesenns

Celanese Corporation, Etc. v. The Prudential Steamship Company ..

United States Lines, Inc. et al. v. Maryland Port Administration ....

United States Lines, Inc. et al. v. Maryland Port Administration ......

United States Lines, Inc. et al. v. Maryland Port Administration......

United States Lines, Inc. et al. v. Maryland Port Administration ......

Seatrain Gitmo, Inc. and Seatrain International, S,A. v. Puerto
Rico Maritime Shipping Authority and Puerto Rico Ports Au-
EROTILY.ccoveriiciritinsr s e s s ssnrens

Allied Chemical, S.A., Allied Chermcal International Corp. v. Fa.r-
rell Lines, Inc., Pacific America Container EXpress..........ivouvennnee.

Standard Fruit and Steamship Co., Inc. and United Brands, Inc. v.
Pecific Meritime Association

Salen Shipping Agencies, Inc. v. Pacific Maritime Association

Allied Chemical, S.A., Allied Chemical International Corp. v. Far-
rell Lines, Inc., Pacific America Container EXPress. .....o.ciimnieenn.

Allied Chemical, S.A., Allied Chemical International Corp. v. Far-
rell Lines, Inc., Pacific America Container Express............. P

Allied Chemical, 5.A., Allied Chemical International Corp. v. Far-
rell Lines, Inc., Pacific America Container EXpress..........oco.nvcces

Allied Chemical, S.A., Allied Chemical International Corp, v. Far-
rell Lines, Inc., Pacific America Container BXPress.......ueeiiinnes

Rates of Far Eastern Shipping COmpany...........c..vereinessiesecsmmeinnens

Bastern Forwarding International, Inc. - Independent Ocean
Freight Forwarder Application - Possible Violations, Section 44,
Shlpping Act, 1916....c.cirmmrcserninsrerinemserrnsssssisssmnssressmossssssessansens

Independent Ocean Freight Forwarder License No. FMC 1728,
LMLS,, INCu ot sat s ses s s essassssssasssss

Allied Chemical, S.A., Allied Chemlca] International Corp. v. Far-
rell Lines, Inc., Pacific America Container EXpress..........ccnurnnens

Stute International, Inc. - Independent Ocean Freight Forwarder
Application .............. SRS e s e R s R e a e e e e hesee

Allied Chemical, S.A., Allied Chemlcal International Corp. v Far-
rell Lines, Inc., Pacific America Container EXpress.....c.cviveevne.

Richmond Transfer and Storage Co., D/B/A Richmond Export
Service and International Cargo Services. Possible Violations of
Sections 16, First, and 17, Shipping Act, and General Order 15,
46 CF.R, 533.tiniiiiiccsemmonsisesssssenmssssssissessessssissssassssssssrsases

576, 846
590

47, 268

477, 696
1

41

441

441

41

349

375

7535
755

375
375
375
375

23
206
768
375
654

375

362



79-74

79-82
79-88

79-94

79-97
79-98

79-101

79-103
79-104

80-2

80-3

80-5

80-6

80-7

80-8

80-9

80-10
80-13
80-16
80-17
80-18
80-23
80-24

80-25

80-26

80-27
80-28

DOCKET NUMBERS OF CASES REPORTED

Japan/Korea Atlantic & Gulf Conference Intermodal Amendment
Agreement No. 3103-67
Pier Services, Inc. v Portside Refrigerated Terminals.......cc.occinnnns
Pacific Coast Ocean Freight Forwarders Conference - Agreement
No. 8330, as Amended, and Agreement No. 8330-2........ccoenrnnne.
All-Freight Packers & Forwarders, Inc. - Independent Ocean
Freight Forwarder License Application..........ccovveveriiiccrisniinn,
Quality Food Corporation v Tropical Shipping Co., Inc.
Air/Compak Inc. - Independent Ocean Freight Forwarder License
APPHCAHON ittt s s
Loresco International, Incorporated v Yamashita-Shinnihon Steam-
ship, Limited........ococonnrervnercnns e s s
Agreements Nos. LM-28,etal. s
Specific Commodity Rates of Far Eastern Shipping Company in
the Philippines/U.S. Pacific Coast Trade......ccooiircriviniininiinens
Avion Forwarding, Inc. - Independent Ocean Freight Forwarder
License Application et
Continental Forwarding, Inc. - Independent Ocean Frenght For-
warder Application and Possible Statutory Violations
Dynamic International Freight Forwarder, Inc., Independent
Ocean Freight Forwarder License - Application and Possible
Violation of Section 44, Shipping Act, 1916
Specific Commodity Rates of Far Eastern Shipping Company in
the Philippines/U.S. Pacific Coast Trade and U.S. Gulf/Australia

The Mennen Co. v Mitsui O.S.K. Lines.......cccocmeemnrennnresicrcrccrceenns
Schenkers International Forwarders, Inc. v Sea-Land Service
Ellenville Handle Works, Inc. v Far Eastern Shipping Company
Borden World Trade, Inc. - Petititon for Declaratory Order
General Order 4, Revised; Part 510 - Licensing of Independent
Ocean Freight FOorwarders.........oiviennnmnn
Daiichi Chuo Kaisen Kaisha, Toko Kaiun Kaisha, Ltd., and Atlan-
tic Lines and Navigation Company, Inc. v Pacific Maritime
Association, €t @l .
Wescot International, Inc. v Sea-Land Service, Inc ............
Port of New York Ocean Freight Forwarders’ Conference, Agree-
ment NO. 8370 v sninnses e ss s s sssssnsrn s ass st e
General Order 26; Part 541 - Free Time and Demurrage Charges
on Export Cargo-RevoCation. ... .
Forté International Sales Corporation v American President Lines,
Ltd. s -
Emmett I. Sindik D/B/A/ Emmett I. Sindik, Customs Broker -
Independent Ocean Freight Forwarder License Application and
Possible Violation of Section 44, Shipping Act, 1916 e
Jute Carpet Backing Council, Inc. and Its Members v Calcutta,
East Coast of India and Bangladesh/U.S.A. Conference and Its
MEINBELS v vvrescrieeesestiresbbse et ins st sasane et sa s s s e e saonear s ba S s s bsE st san e e
Connell Bros. Company, Ltd. v Lykes Bros. Steamshlp Co., Inc.
In the Matter of Furnishing Container Chassis..........cceinnniiiininnn

87,

XIII

941
306

783

417
602

223

56
755

406

232

623

537

292
127
270
707
248
812
755
111
116

15

27

731

286
35
216



X1V

80-29
80-30

80-31

80-32

80-33

80-34

80-35

80-36

80-37

80-39

80-40

8041

80-44

80-45

80-46

80-47
80-48

80-49

FEDERAL MARITIME COMMISSION

Weyerhaeuser Company v. Paciflc Maritime Association, et al. ........
In the Matter of Exemption of Kugkaktlik, Limited from Tariff
Filing Requirements
Billie Ione Crtalic, Virgo International Corp. and Mercury Interna-
tional Corp. - Possible Violations of Section- 44(A)/Billie lone
Crtalic, Independent Ocean Freight Forwarder Lioense Applica-
tion
General Order 24, Amdt. 1; Part 522 - Filing of Agreements Be-
tween Common Carriers of Frelght by Water in the Foreign
Commerce of the United States
General Order 13, Revised, Amendment No. 6; Part 536 - Publish-
ing and Filing Tariffs by Common Carriers in the Foreign Com-
merce of the United States
QGeneral Order 23, Revised; Part 524 - Exemption of Certaln Agree-
ments from the Requirements of Section 15, Shipping Act, 1916...
Pacific Coast European Conference, Agreament No. 5200 DR-4-
Extension of Dual Rate Contract to Intermodal Service.................
General Order 46; Part 520 - Exemption -of Husbanding Agree-
ments
General Order 38, Amendment No. 3; Part 531 - Publishing, Filing
and Posting of Tariffs in Domestic Offshore Commerce; General
Otder 13, Amendment No. 9; Part 536 - Publishing and Filing
Tariffs by Common Carriers in the Foreign Commerce of the
United States
Unicn Carbide Corporation v. The Shipping Corporation of India,
Limited
General Order 13, Amendment No. 7; Part 536 - Filing of Tariffs
by Common Carriers 'in the Foreign Commerce of the United
States
The Port Authority of New York and New Jersey v. The West
Coast of Italy, Sicilian and Adriatic Ports North Atlantic Range
and Its Individual Members
New York Terminal Conference v. Japan/Korea-Atlantic and Gulf
Freight Conference
Behring Intsrnational Inc. - Independent Ocean Freight Forwarder
License No, 910 b
46 C.F.R, Part 510 - Licensing of Independent Ocean Freight
Forwarders - Publication of Applications
Agreement Nos. 10386, as Amended, 10388, 10382, as Amended,
and 10389 - Cargo Revenue Pooling/Equal Access Agreements
in the United States Argentine Trades
Belco Petroleum Corp, v, Lykes Bros. Steamship Co., Inc & Peru-
vian State Line
Luigi Serra, Inc. v. Sea-Land Service, InG, .ooovurvvevnnns .
46 CFR, Part 503 - Appeals of Denials of Requests for Informa-
BB crvrr b sttt s s s b st seens
Bultaco International, Ltd. and John Grace - Possible Violations of
Section 16, Initial Paragraph, Shipping Act, 1916..........cccccnnrrsvreenne

755

70

565

289

634
413
104

123

1011

580

686

241
862
973

952

611

1001
648

534



80-51
80-53
80-56
80-58
80-39
80-64
80-68
80-71

80-73
80-74

80-76

80-81
80-82

80-86
81-2

81-7
81-9

81-12
81-13

§1-21
81-23
81-29

81-32

DOCKET NUMBERS OF CASES REPORTED

Missouri Pacific Railroad Company v Gulf European Freight As-
sociation, et al.
U.S. Gulf/North Europe Dlscusslon Agreement No 10178- 1
General Order 13, Amendment No. 10; Part 536 - Publishing and
Filing Tariffs by Common Carriers in the Foreign Commerce of
the United States..........c.coeecevevrncnnnen
Latin American/Pacific Coast Steamship Conference v CIA Sud
Americana De Vapores.........curmmnmniereinnn
General Order 17, Amendment No. 2; Part 521 - Time for Filing
and Commenting on Certain Agreements e
Cutter Laboratories Overseas Corporation v Maersk Lmes ...............
U.S. Cargo Over Canada - Petition for Declaratory Order ................
In Re: Royal Hawaiian Cruses, Inc. i
Kelco, Division of Merck & Company v Johnson Scanstar...............
Agreement No. 5850 DR (W&S); North Atlantic Westbound
Freight Association Wines and Spirits Dual Rate Contract............
Heidelberg Eastern, Inc. v Container Overseas Service, Inc. and
Container Overseas Agency, INC........cooiriniiniiin.
Kelco, Division of Merck & Company v. Johnson Lme ............
General Order 44; Part 525 - Exemption of Collective Bargaining
Agreements JEO R "
Newark Truck International v Prudential Lines, Inc..........ccceiiiinns
The Port Authority of New York and New Jersey v Trans Freight
Line, InC...cccveveeerrevrnrrenrinnns
Ingersoll-Rand Company v South African Marine Steamship Corp.
General Order 29, Amendment No. 4; Part 549 - Regulations Gov-
erning Level of Military Rates .......ocvccerinnnrnneisssisnnnessssssnssssnranans
Spada Distributing Company, Inc. v Matson Navigation Company
Charleston Warehouse Associates et al. v Barber Steamship Lines,
INC. €t Al oo
Bekaert Steel Wire Corporatlon v Sea-Land Service, Inc..................
Gulf-United Kingdon Freight Conference, Agreement No. 161-31....
Muran International Corporation - Possible Violations of Section
16, Initial Paragraph, Shipping Act, 1916........ccovvricenmnnminnnnriiins
Agreement No. 10267-5, Container Carriers Discussion Agreement..

Xv

521
303

1015

585

745
524
476
729
849

892

964
955

810
888

751
753

749
868

806
969
867

808
1007



FEDERAL MARITIME COMMISSION

DOCKET NO. 78-14
CELANESE CORPORATION, ETC.

V.

THE PRUDENTIAL STEAMSHIP COMPANY

NOTICE

July 2, 1980
Notice is given that no appeal has been taken to the May 30, 1980
dismissal of the complaint in this proceeding and that the time within
which the Commission could determine to review has expired. No such
determination has been made and, accordingly, the dismissal has
become administratively final.

(S) Francis C. HURNEY
Secretary

23 FM.C. 1



FEDERAL MARITIME COMMISSION

DOCKET NO. 78-14
CELANESE CORPORATION, ETC.

Y.

THE PRUDENTIAL STEAMSHIP COMPANY

SETTLEMENT APPROVED; COMPLAINT DISMISSED

Finalized July 2, 1980

By joint motion, the complainant, Celanese Corporation, a shipper,!
and the respondent, Prudential Steamship Company, a common carrier
by water between United States Atlantic Ports and West Coast Ports of
South America, seek approval of their agreement to settle this proceed-
ing and ask further, that, upon approval, the complaint be dismissed.

In my judgment, the settlement should be approved and the com-
plaint be dismissed, with prejudice.

On April 28, 1978, Celanese filed a complaint against Prudential
alleging that the respondent violated section 18(b)(3) of the Shipping
Act, 1916, 46 U.S.C. 817(b)(3),2 in connection with nine shipments of a
commodity described in the bills of lading for those shipments as
“Kimpac filter material” transported from Charleston, South Carolina,
to Buenaventura, Colombia, during the period from January 23, 1976
through September 7, 1976. The complainant asks for reparation in the
amount of $21,765.80, with interest pursuant to the provisions of section
22 of the Shipping Act, 1916, 46 U.S.C. 821.3

1 The shipper shown on the bills of lading is Celanese Fibers Co., a division of the complainant.

2 Section 18(b)(3) provides as pertinent:
No common carrier by water in foreign commerce or conferences of such carriers ghall
charge or demand or collect or receive a greater or less or different compensation for the
transportation of property or for any service in connection therewith than the rates and
charges which are specified in its tariffs on file with the Commission and duly published and
in effect at the time; nor shall eny such carrier rebate, refund or remit in any manner or by
any device any portion of the ratea or charges so specified, nor extend or deny to any person
any privilege or facility, except in accordance with such tariffs.

8 Section 22 provides, as pertinent:
That any person may file with the board a sworn complaint setting forth any violation of this
Act by a common carrier by water, or other person subject to this Act, and asking reperation
for the injury, if any, caused thereby. The board shall furnish a copy of the complaint to such
carrier or other person, who shall, within a reasonable time specifled by the board satisfy the
complaint or answer it in writing. If the complaint is not satisfied the board shall, except as
otherwise provided in this Act, investigate it in such manner and by such means, and make
such order a8 it deems proper. The board, if the complaint is filed within two years after the
cause of action accrued, may direct the payment, on or before a day named, of full reparation
to the complainant for the injury caused by such violation.

2 23 EM.C.
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BACKGROUND

To place the settlement agreement in perspective it will be helpful to
summarize the matters which led up to the motion for approval as
disclosed in the various pleadings, memoranda and other material fur-
nished either orally or in writing.

During the period from January 23, 1976 through September 7, 1976,
there were nine separate shipments of the filter material. Inadvertently,
Celanese’s freight forwarder described those shipments on the bills of
lading by trade name—Kimpac filter material—rather than by the com-
modity’s generic name “Cellulose Wadding.” Relying on the descrip-
tions shown on the bills of lading and the rules and regulations of its
tariff, Prudential charged the Cargo, N.O.S. rate for the shipments,
instead of the “Wadding, Cellulose” rate.*

The following table provides relevant data concerning each ship-
ment:

Cellu-

Meas- . Amount
i Date of Urement b? ?)rgso* {;’,sa%_ to be Paid
Shipment gy’ of ; Rate  ding “amount at Differenc
Neo. Ladi cubic £ Paid** Cellulose ence
ading feet Per 40  Rate Waddin
CFT  Per 40 4
(CFT) CFT Rate
1. 1/23/16 1344 $93.00 $59.75 $3,124.80 $2,007.60 $1,117.20
2. 2/26/76 1928 93.00 61.75 4,482.60 2,976.35 1,506.25
3. 3/10/76 1874 9600 6175 4,497.60 2,892.98 1,604.62
4. 4/29/76 1811 96.00 6175 4,346.40 2,975.73 1,370.67
5. 4/29/76 1811 96.00 61.75 4,346.40 2,975.73 1,370.67
6. 6/25/76 1862 96.00 61.75 4,468.80 2,874.46 1,594.34
7 7/25/76 3168 101.75  61.75 8,058.60 4,890.60 3,168.00
8. 8/25/76 3050 14475  61.75 11,037.19 4,708.44 6,328.75
9. 9/7/76 3050 144.75 61.75 11,037.19 4,708.44 6,328.75
SUD TOLal .overeeceeeerrencirerinrisrresseresesescereanmressrisseserassenssesaniesainassans $24,389.25

The complaint, when filed, contained a request for reparation in the amount of $24,322.05. Subse-
quently, Celanese recognized that the causes of action concerning two of the nine shipments accrued
more than two years before the complaint was filed and were time barred by section 22’s jurisdictional
statute of limitations. See Carton-Print, Inc. v. Austasia Container Express Steamship Co., 20 FEM.C. 31,
35-38 (1977) (The Commission determined not to review, July 7, 1977); U. S. Borax & Chem. Corp. v.
Pac. Coast European Conf., 11 FM.C. 451, 471-472 (1966); Aleutian Homes, Inc. v. Coastwise Line, 5
E.M.B. 602, 612 (1959). As a result, as set forth in the text, infra, Celanese withdrew its request for
reparation for those two shipments.

The complaint does not explicitly ask for interest, but requests “sach other sums as the Commission
may determine to be proper as an award of reparation.” The quoted language has been construed as &
prayer for interest. See Consolidated International Corporation v. Concordia Line, Boise Griffin Steamship
Company, Inc. as Agents, 18 FM.C. 180, 181, n. 3 (1973).

4 Prudential is a member of Atlantic & Gulf/West Coast of South America Conference. Rule 2(r) of
the Conference's Tariff, FM.C. No. 1, p. 10, provides: “Bills of lading describing articles by trade
name are not acceptable for commodity rating. Shippers are required to describe their merchandise by
its common name, to conform to merchandise description appearing herein. Bills of lading reflecting
only trade names will be automatically subject to application of the rate specified for Cargo, N.O.S. as
minimum.”

23 FM.C.



4 FEDERAL MARITIME COMMISSION

Ceilu-

Do Ui Cumo ler  AROU
Shlglgent Bill of : Rate  ding  ‘pmoult Cellautlose Difference

. cubic - Paid**
Lading feet PérF‘;‘O PI::t:O Wadding
(CFD) CFT

Rate

Less Shipments Nos. 1 & 2 .nunuerenmmmmismimmsioennssnmnn 2,623.45
Total U $21,765.80

*No separate computation has been made for Bunker, Port Congestion or Port
Delivery Charges which would be the same whether the Cargo, N.O.S. rate or the
Cellulose, Wadding rate were applied.

**Payment for Shipment Nos. 1 & 2 was made on or before April 1, 1976. Payment for
the other shipments was made after May 1, 1976.

As the table and accompanying notes disclose, the shipments identi-
fied as Shipments Nos. 1 and 2 were delivered to the carrier and the
freight charges thereon were paid by the shipper more than two years
before the complaint was filed. Section 22 provides that reparation
claims must be filed “within two years after the cause of action
accrue[s].” It is well settled by Commission decisions that “A cause of
action arises under section 18(b)(3) of the Act upon delivery of the
cargo to the carrier or upon payment of the freight charges whichever
is later.” United States of America v. Hellenic Lines Limited, 14 FM.C.
255, 260 (1971); Commercial Solvents Corporation International, Inc. v.
Moore-McCormack Lines; Inc., 19 FM.C. 424, n. 3 (1977); Sun Company
Incorporated v. Lykes Bros. Steamship Company, Incorporated, 20 FM.C.
67, 69 (1977). Cf. U. S. ex rel Louisville Cement Company v. 1.C.C,, 246
U.S. 638, 644 (1918).

In recognition of the fact that the causes of action for Shipment Nos.
1 and 2 were time barred, Celanese later amended its request for
reparation to the shipments identified as Shipment Nos. 3 through 9,
inclusive, in the table. This effectively reduced the claim from
$24,389.25 to $21,765.80.

Prior to the time the complaint was filed, Prudential rejected Celan-
ese’s claims because of the Conference’s tariff.rule barring consideration
of claims requiring verification of cargo description before the cargo
leaves the carrier’s possession.® In apparent awareness that a tariff rule
of this type, which, in effect, infringes on the rights granted by section
22 is invalid insofar as it governs filing of claims before the Commis-
sion, Kraft Foods v. Federal Maritime Commission, 538 F. 2d 445 (D.C.
Cir. 1976), Prudential does not rely on this rule in its defense of the
complaint.

& Atlantic & Gulf/West Coast of South America Conference Tariff F.M.C. No. 1, p. 12, Rule 7(b).

23 FM.C.
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Nevertheless, Prudential vigorously defended against the complaint.
At first, it filed an answer denying any violation of section 18(b)(3) and
a motion for partial summary judgment alleging that the shipments
which were made between January 23, 1976 and April 29, 1976, were
time barred.®

Afterwards, in a reply brief, Prudential made a three pronged defense
against the seven remaining causes of action. It continued to assert that
the shipments, identified in the table as Shipment Nos. 3, 4 and 5, were
time barred.” Reinforcing its trade mark argument based upon Rule 2(r)
of the Conference’s Tariff, Prudential noted that affidavits filed by
Celanese did not show that Kimpac filter material is, in fact, Cellulose
Wadding, and, in effect, suggested that this issue could not properly be
resolved without an evidentiary hearing to test the validity of the
affidavits. Third, Prudential expanded its trade mark argument, urging
that it was obligated to follow the Conference’s tariff rules by applying
the Cargo, N.O.S. rate, for if it did not do so it might be subject to
sanctions imposed by this agency. In other words, Prudential is simply
saying it should not be “faulted”® for relying on the bills of lading
descriptions even if the commodity shipped is later shown to be Cellu-
lose Wadding.

THE SETTLEMENT AGREEMENT
Faced with the uncertainty and expense of further litigation, includ-
ing a potential evidentiary hearing on the commodity description, the
parties agreed to settle the proceeding. Following the conditions laid

& Prudential subsequently opted to withdraw the motion for partial summary judgment in favor of
addressing the issue in a reply brief.

7 The argument made by Prudential is that there was a partial payment of freight charges more than
two years before the complaint was filed. Insofar as Shipment Nos. 4 and 5 are concerned, payment
was made well within two years prior to filing the complaint. With regard to Shipment No. 3, 5% of
the freight charges were paid more than two years before the complaint was filed, but the remaining
95% was paid within the two year period. There is no evidence that Prudential considered payment of
the 5% to be satisfaction of the indebtedness. The law is well settled that “’payment’ means tender by
the debtor with the intention to satisfy the debt coupled with its acceptance as satisfaction by the
creditor [citations omitted].”” United States v. Isthmian S.S. Co., 359 U.S. 314, 318-319 (1959).

8 The Commission has recognized this non-fault approach. In Sun Company, Incorporated v. Lykes
Bros. Steamship Compony, Incorporated, supra, the Commission said, 20 F.M.C. at 10:

In cargo misdescription cases, where the shipment has left the custody of the carrier and the
carrier is thus prevented from personally verifying the complainant shipper’s (new) descrip-
tion the Commission has held that the complainant has a “heavy burden of proof”’ and must
establish, with reasonable certainty and definiteness, the validity of the claim. Western Pub-
lishing Co. v. Hapag Lloyd A.G., 13 S.R.R. 16, 17 (1973); Johnson & Joh Intl v Ve J
Lines, 16 FM.C. 87, 94 (1973); Colgate Palmolive Peet v. United Fruit Co., 11 S.R.R. 979, 981
(1970). It is usually the case, as it is here, that the carrier in classifying and rating a shipment
must look to the information supplied him by the shipper or freight forwarder. Accordingly,
we cannot “fault” the carrier for relying on descriptions set forth on the subject bill of
lading. However, in determining whether reparation should be awarded in a given case, i.e.,
whether section 18(b)(3) has been violated vis-a-vis the filed tariffs, “a tariff is a tarif’ and
the controlling test is finally what the complainant shipper can prove was actually shipped.
[Footnote omitted.]

23 F.M.C.
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down by the Commission for settlement of section 18(b)(3) complaint
proceedings in Organic Chemicals (Glidden-Durkee) Division of SCM
Corporation v, Atlanttrafik Express Service, 18 S.R.R. 1536a (1979) (Or-
ganic Chemicals), the parties submitted a signed settlement agreement
entitled Agreement of Settlement and Mutual Release® and a Joint
Affidavit1? setting forth the reasons-for the settlement and attesting
that the settlement is a bona fide attempt by the parties to terminate
their controversy and not a device to obtain transportation at other
than the applicable rates and charges or otherwise circumvent the
requirements of the Shipping Act, 1916, as amended.

Under the terms of the settlement agreement, Prudential will refund
to Celanese the difference between freight charges based on the Cargo,
N.O.S. rate and the Cellulose Wadding rate for Shipment Nos. 3
through 9, inclusive. This amounts to $21,765.80. In addition Prudential
agrees to pay Celanese the sum of $1,000 as liquidated interest
charges.!! In sum, Prudential agrees to pay $22,765.80, in full satisfac-
tion of the claim, without admitting liability or admitting to any viola-
tion of law.

DISCUSSION

In Organic Chemicals, the Commission reaffirmed the principle that
the law encourages settlements and that every presumption is indulged
in that favors their correctness, fairness and validity. However, in
section 18(b)(3) cases the Commission insisted upon a balancing of the
policy of settlement against the possibility of discriminatory rating
practices which might result if settlements are conditionally approved
in the absence of a finding of violation. Nevertheless the Commission
enunciated a policy that parties should have the opportunity to settle
disputes but emphasized that in order to prevent abuses, certain criteria
had to be met. The Commission put it this way, Organic Chemicals,
supra, 18 S.R.R. at 1539-1540:

The Commission recognizes the well-established principle that
the law encourages settlements [footnote omitted] and that
“every presumption is indulged in that favors their correct-
ness, fairness and validity.” [footnote omitted.] But, in consid-
ering the settlement of claims arising under section 18(b)(3),
the policy favoring the settlement of controversies must be
balanced against the possibility of discriminatory rating prac-
tices which might result therefrom. For this reason, the Com-

® The Agreement of Settlement and Mutual Release is attached as Appendix .

19 The Joint Affidavit is attached as Appendix 11.

11 Op May 8, 1980, the Commission announced its policy to grant interest on awards of reparation
in cases arising under section 18(b}3) of the Shipping Act, 1916, at the rate of 12%, accruing from the
date of payment of freight charges. The Commission authorized exceptions from this general policy on
a case by case basis, See 46 C.F.R. 530.12 Policy Statement - Interest on Awards of Reparation. The
$1,000 in interest agreed to by the parties lies well within the 12% rate.

23 FM.C



CELANESE CORP., ETC. V. THE PRUDENTIAL STEAMSHIP 7
CO.

mission has held in the past that approval of the settlement of
claims under section 18(b)(3) could be made only upon a
finding of a violation of that section. This policy appears to be
unnecessarily restrictive, We believe that, even where section
18(b)(3) claims are involved, parties to the dispute should,
under certain circumstances, have the opportunity to settle
their disputes. To that end, and to insure that the Commis-
sion’s processes are not used to circumvent the requirements
of the statute [footnote omitted] and that settlements and com-
promises do not serve as a means for carriers to disregard
their obligations under the tariff, [footnote omitted] we will
permit the settlement of a claim arising under section 18(b)(3)
of the Act if the following conditions are met:

1. A signed agreement is submitted to the Commission;

2. The parties file with the settlement agreement an affidavit
setting forth the reasons for the settlement and attesting that
the settlement is a bona fide attempt by the parties to termi-
nate their controversy and not a device to obtain transporta-
tion at other than the applicable rates and charges or other-
wise circumvent the requirements of the Shipping Act, 1916,
or of the Intercoastal Shipping Act, 1933, as amended, as the
case may be;

3. The complaint on its face presents a genuine dispute and the
facts critical to the resolution of the dispute are not reasonably
ascertainable.

The signed agreement and affidavit, of course, meet the technical
standards of Organic Chemicals, supra. More importantly, I find that the
agreement reflects a rational, valid and fair solution of the dispute and
obviates the need for further extensive and expensive litigation. The
complaint presents a genuine dispute and the facts critical to the resolu-
tion of the dispute are not reasonably ascertainable without such further
litigation. Moreover, it appears that the settlement is a bona fide at-
tempt by the parties to terminate the controversy and not a device to
obtain transportation at other than the applicable rates or charges or
otherwise circumvent the requirements of the Shipping Act, 1916, as
amended.

Accordingly, it is ordered that the settlement be approved and the
complaint be dismissed with prejudice. It is further ordered that within
ten (10) days after this order becomes final the parties file an affidavit
of compliance with the terms of the settlement.

(S) SEYMOUR GLANZER
Administrative Law Judge

23 FM.C.
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APPENDIX I
AGREEMENT OF SETTLEMENT AND MUTUAL RELEASE

IT IS HEREBY AGREED, by and between the undersigned, Celan-
ese Corporation (Celanese), Complainant in Federal Maritime Commis-
sion Docket No. 78-14 and Prudential Steamship Company (Prudential),
Respondent in said Docket that Docket No. 78-14 shall be terminated
by mutual accord on the terms and conditions hereinafter set forth and
for the reasons set forth in the accompanying Joint Motion for Approv-
al of Agreement of Settlement and Mutual Release and for Dismissal of
Proceeding and Joint Affidavit of the parties:

1. Prudential shall pay to Celanese the sum of Twenty-Two Thou-
sand, Seven Hundred Sixty-Five and-80/100 (822,765.80) Dollars.

2. Celanese shall, in consideration of the action of Prudential as
provided in paragraph 1 above, withdraw its Complaint in Federal
Maritime Commission Docket No. 78-14 and shall refrain from further
pursuing its claim in this proceeding.

3. Neither Celanese nor Prudential, or any successor in interest of
either such party, shall initiate any new claim against the other party
arising in connection with the complaint of this proceeding except for
enforcement of any provision of this Agreement.

4. Tt is understood and agreed that this Agreement of Settlement and
Mutual Release is in full accord and satisfaction of all disputed claims
in the proceeding.

5. This Agreement shall be submitted for any necessary approval to
the appropriate governmental authorities, and shall become effective
and binding upon the parties when such approval is obtained.

6. It is further understood and agreed that this Agreement of Settle-
ment and Mutual Release is in no sense to be understood as constituting
any admission of liability of either party or of any admission of any
violation of law by either party.

7. This Agreement of Settlement and Mutual Release, constitutes the
entire Agreement between the parties.

Dated: New York, New York
October 30, 1979

CELANESE CORPORATION
(S) EDWARD L. KANTER
Assistant Secretary
PRUDENTIAL STEAMSHIP COMPANY
(S) JouN F. McHUGH
Secretary
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APPENDIX II
BEFORE THE FEDERAL MARITIME COMMISSION

CELANESE CORPORATION, ETC,,
Complainant
V. Docket No. 78-14
PRUDENTIAL STEAMSHIP COMPANY,
Respondent.

JOINT AFFIDAVIT

We, the undersigned Edward L. Kanter and John F. McHugh, being
respectively the Assistant Secretary of Celanese Corporation and the
Secretary of Prudential Steamship Company, and being each first sever-
ally sworn, depose and say for and on behalf of our respective corpora-
tions:

We believe the attached Settlement Agreement in FMC Docket No.
78-14 is a reasonable commercial settlement of this case which will
avoid the substantial costs of further litigation.

Said Settlement Agreement is a bona fide attempt by the parties to
terminate this controversy and is not a device to obtain transportation
at other than the applicable rates and charges or otherwise circumvent
the requirements of the Shipping Act, 1916, or of the Intercoastal
Shipping Act, 1933, as amended.

Sworn to before me this
29th day of October 1979.

(S) John J. Purcell (S) NaME: JoHN F. MCHUGH
Notary Public Title: Secretary

Sworn to before me this
30th day of October, 1979.

(S) J. David McCalmont (S) NAME: EDWARD L. KANTER
Notary Public Title: Assistant Secretary
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INFORMAL DOCKET NO. 703(D)
M

Y.

TORM LINE

REPORT AND ORDER
July 2, 1980

BY THE COMMISSION®* (THoMAS F. MOAKLEY, Vice Chairman;
JaMmes V. Day, LesLIE KANUK AND PETER N. TEIGE, Commis-
sioners)

This proceeding is before the Commission upon its determination to
review the decision of Settlement Officer Donald T. Pidgeon, served
April 7, 1980, denying reparation.

Complainant 3M alleges that Torm Line applied an incorrect rate on
a shipment of “Mixed Commodities”! in that the carrier placed the
cargo on deck and applied the rate for “Dangerous or Hazardous
Cargo NOS restricted to on deck stowage only.” 3M argues that there
was no reason for Torm Line to have placed the shipment on deck and
applied the “on deck stowage” rate. Even though the shipment includ-
ed Bthylene Oxide, which carries a “flammable liquid” label, 3M points
out, this item can be stored either on or under deck. 3M. argues that
Ethylene Oxide is a surgical supply and should have been agsessed the
lower “Special Rate” of $55.25 W/M. Accordingly, 3M claims that it
was overcharged $1,205.71, in violation of section 18(b)(3) of the Ship-
ping Act, 1916 (46 U.S.C. 817).

Torm Line did not respond to 3M's overcharge claim nor to the
Settlement Officer’s letter of July 16, 1979 inviting a response to the
informal complaint.

Although the Settlement Officer concluded that $55.25 W/M rate
sought by 3M applied to the shipment, he denied reparation on the
ground that 3M “failed to establish that ‘under deck’ space was avail-
able.”

* Chairman Richard J. Daschbach did not participate.

! The bill of lading describes the shipment as “Mixed Commodities per liem Page 93-B of North
Atlantic Portugal Freight Tariff #2." This tariff lists “Special Rates” of 335.25 W/M, any quantity,
for certain “commodities in carrier’s containers and breakbulk,” including “Surgical Supplies.”

10 23 FM.C.



3M V. TORM LINE 11

DISCUSSION AND CONCLUSION

The Commission is satisfied that the shipment in question should
have been assessed the “Special Rate” rather than the rate for “Danger-
ous Cargo.” Although placement of the cargo on deck may have been
appropriate if there had been no room under deck, the availability of
under deck stowage is a matter particularly within the realm of the
carrier’s knowledge. It is therefore inappropriate to require 3M to
establish this element in meeting its burden of proof, especially where,
as here, the carrier has declined to participate in the proceeding or to
provide any information whatever.

THEREFORE, IT IS ORDERED, That the decision of the Settle-
ment Officer is reversed; and

IT IS FURTHER ORDERED, That Torm Line pay reparations in
the amount of $1,205.71 to 3M, with 12% interest accruing from date
of payment of freight charges; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

(S) Francis C. HURNEY
Secretary

MTFMOC
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INFORMAL DOCKET NO. 766(I)
DOW CORNING CORPORATION

¥

ATLANTIC CONTAINER LINE

PARTIAL ADOPTION OF DECISION
OF SETTLEMENT OFFICER

July 2, 1980

This proceeding is before the Commission upon its determination to
review the decision of Settlement Officer Alan J. Jacobson awarding
reparation without interest to Dow Corning Corporation for violation
by Atlantic Container Line of section 18(b)(3) of the Shipping Act,
1916 (46 U.S.C. 817).

In cases involving the misrating of cargo and arising under section
18(b)(3), the Commission has determined to grant interest on awards of
reparation, calculated at the rate of 12 percent, and accruing from the
date of payment of freight charges. Interpur, A Division of Dart Indus-
tries, Inc. v. Barber Blue Sea Line, 22 F.M.C. 679 (1980). See also, Policy
Statement - Interest on Awards of Reparation, 46 C.F.R. 530.12. This
policy is applicable here.

THEREFORE, IT IS ORDERED, That the decision of the Settle-
ment Officer is adopted except as indicated; and

IT IS FURTHER ORDERED, That Atlantic Container Line pay to
Dow Corning Corporation 12 percent interest on the award of repara-
tion, accruing from date of payment of freight charges; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.*

(S) FrRANCIS C. HURNEY
Secretary

*Chairman Richard J. Daschbach did not participate.
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO. 766(1)
DOW CORNING CORPORATION

V.

ATLANTIC CONTAINER LINE

DECISION OF ALAN J. JACOBSON, SETTLEMENT OFFICER !
Partially Adopted July 2, 1980

REPARATION GRANTED

Dow Corning Corporation (Dow), a company engaged in the manu-
facture and distribution of synthetic resin, silicon rubber compounds
and various chemicals, filed a complaint against Atlantic Container
Line (ACL) seeking reparation in the amount of $3,516.92 for alleged
overcharges on two shipments of Polysiloxane. The complaint states
that the tariff rate for “General Cargo, NES”” was applied to the two
shipments but that the cargo should have been rated as “Resin Synthet-
ic” and assessed the corresponding lower rate. Complainant, Dow,
seeks reparation in the amount of the difference between the assessed
rate and the lower rate which it contends is applicable.

The two shipments moved from New York, New York to Southamp-
ton, England pursuant to ACL bills of lading nos. A63406 and A63404
dated December 16, 1977, aboard the vessel ATLANTIC CHAM-
PAGNE. The descriptions appearing on the bills of lading describe the
cargo as “DRMS: Polysiloxane* Item 5811062 Flammable Liquid Flam-
mable Label 65° F.” Each shipment, according to the bills of lading,
consisted of a house to house container containing 80 drums of Polysi-
loxane weighing 35,840 pounds and measuring 857 cubic feet.

Charges were prepaid by Dow in the amount of $3,652.96 on each
shipment, or a total of $7,305.92. Charges were assessed under Item
931.0001, General Cargo, NES, value $1,000 to $2,000 per ton, under
the North Atlantic United Kingdom Freight Conference Tariff No. 48
FMC 3, and rated at $170.50 per measurement ton,

Claimant contends that charges should have been assessed under Item
581.0001, Resin Synthetic, with minimum weight of 40,320 pounds at a

1 Both parties having consented to the informal procedure of the Commission’s Rules of Practice
and Procedure (46 C.F.R. § § 502.301-304), this decision will be final unless the Commission elects to
review it within 30 days from the date of service thereof.
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14 FEDERAL MARITIME COMMISSION

rate of $105.25 per 2,240 pounds or $1,894.5¢ each shipment, making a
total of $3,789.00. Thus, Dow requests reparations of $7,305,92 (as-
sessed and paid charges) minus $3,789.00 (proper charges) or a total of
$3,516.92.

ACL does not dispute that Polysiloxane is synthetic resin, but first
disputed Dow’s claim by citing tariff rule 4.J.2 dealing with dangerous
and hazardous cargo. Under rule 4.J.2 such cargo shall be assessed the
General Cargo rate, unless otherwise provided. Dow, however, cor-
rectly noted that Item 581.0001, Resin Synthetic, Note (A), allows
labeled cargo to be included in that item, thus taking precedence over
Rule 4.J.2.

ACL conceded that claimant’s reasoning is sound, but rather than
affirmatively respond to Dow’s claim, it declined to honor the claim
under its tariff Rule 20 which requires that all claims for adjustment of
freight charges not presented to the carrier within six months after the
date of shipment be denied.

Dow has submitted sufficient evidence to show that the goods trans-
ported in the two shipments were Polysiloxane which should have been
rated under North Atlantic United Kingdom Freight Conference Tariff
No. 48 (FMC-3), Item No. 581.0001. Dow submitted copies of the bills
of lading, freight statements, packing lists and Intermodal Export
Master Set.

Based on all the evidence-submitted; Dow has sustained its burden of
proof that the goods transported in the two shipments were Polysilox-
ane and should have been rated as “Resin, Synthetic.” Dow is entitled
to reparation from ACL in the amount of $3,516.92.% Upon evidence of
payment of the amount awarded, this record will be complete.

(S) ALAN J. JACOBSON
Settlement Officer

8 ACL’s reference to its tariff rule No. 20 (the six month rule) does not, of course, affect the Com-
mission’s ability to order reparations under section 22 of the Shipping Act, 1916. Krqft Food v. Federal
Maritime Commission, 538 F.2d 45 (D:C. Cir. 1976). It is a shame that time and effort must be ex-
ponded processing claima opposed only becausé of the six month rule.
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TITLE 46 - SHIPPING

CHAPTER 1V - FEDERAL MARITIME COMMISSION
SUBCHAPTER B - REGULATIONS AFFECTING

MARITIME CARRIERS AND RELATED ACTIVITIES
[GENERAL ORDER 26: DOCKET NO. 80-23]

PART 541 - FREE TIME AND DEMURRAGE CHARGES ON
EXPORT CARGO

REVOCATION

July 2, 1980
ACTION: Final Rule

SUMMARY: The Federal Maritime Commission revokes Part 541
of Title 46, Code of Federal Regulations, which pro-
vides for regulation of free time, consolidation time,
and demurrage charges on export cargo at the Ports
of New York and Philadelphia. Improved congestion
conditions at those ports would appear to have elimi-
nated the necessity for these regulations.

DATE: Effective July 9, 1980

SUPPLEMENTARY INFORMATION:

Part 541 of Title 46, Code of Federal Regulations, prescribes regula-
tions governing free time, consolidation time, and demurrage charges at
the Ports of New York and Philadelphia. The rules were established
following hearings in Docket No. 68-9, Free Time and Demurrage
Charges on Export Cargo, 13 FM.C, 207 (1970). Evidence in that
proceeding demonstrated that regulations were necessary because of the
congested conditions of those ports.

The rules generally provide for a maximum free time period of ten
days, with certain cargo being allowed up to 15 days upon request.
Provision is also made for restrictions on the time allowed for consoli-
dation of shipments and the assessment of demurrage charges.

The Port Authority of New York and New Jersey and the New
York Terminal Conference have petitioned the Commission to rescind
Part 541. Petitioners state that the congested conditions giving rise to
the rules no longer exist. In the alternative, petitioners request that the
coverage of the rules be extended to all Atlantic and Gulf Coast ports
because the existence of the rules places them at a competitive disad-

vantage.

23 FM.C. 15



16 FEDERAL MARITIME COMMISSION

The Commission solicited comment on the proposal to revoke Part
541. We have reviewed these comments and found the majority of the
commentators to be in favor of eliminating Part 541. The remaining
comments expressed a neutral position. Two comments favored partial
revocation only to eliminate the ten day maximum free time restriction.
Of these two comments, one felt that the specific ten day prescription
should be replaced by wording that would require free time at New
York and Philadelphia to be compatible with the free time provisions
maintained at other ports in the North Atlantic. The other is concerned
that total revocation of Part 541 may result in free time of less than ten
days and provide no guarantee that other protections to exporters will
be retained. The majority of the comments expressed objection to
Petitioners’ alternative request that the coverage of the rules be ex-
tended to all Atlantic and Gulf Coast ports. The comments contain no
strong objection to the revocation of Part 541. The rule is based on
circumstance not in existence today. The modern technique of contain-
erization which started in the late 1960’s has replaced much of the
traditional bulk-cargo method of delivering small lots of cargo that are
assembled at the pier.

Only one comment expressed concern over the possibility of free
time periods of less than ten days and the removal of other detailed
restrictions, such as, granting an additional five days of free time on
consolidated shipments, assessing demurrage against the vessel when it
fails to meet its sailing date, assessing first-period demurrage against the
vessel in the event of the vessel cancellation, granting of additional free
time when loading of cargo is prevented by any factor immobilizing the
pier and requiring the piers to issue dock receipts. We are not con-
cerned that the revocation of Part 541 will lead to reinstitution of these
practices or-others that gave rise to the rule. Carriers and ports have a
responsibility to operate in a non-discriminatory manner and specifically
to promulgate reasonable regulations and practices for the receipt of
cargo. The Commission will continue to monitor free time and demur-
rage practices to ensure that practices do not offend the requirements
of section 16.and 17 of the Shipping Act, 46 U.S.C, § § 815, 816 (1916).

NOW, THEREFORE, IT IS ORDERED, That, effective upon pub-
lication in the Federal Register, Part 541 of Title 46, Code of Federal
Regulations is rescinded.

By the Commission.

(S) Francis C. HURNEY
Secretary

23FM.C.
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SPECIAL DOCKET NO. 683
APPLICATION OF FLOMERCA LINE TO BENEFIT
U.S. DEPARTMENT OF AGRICULTURE

ORDER OF REMAND

July 3, 1980

The Commission has before it the February 7, 1980 Initial Decision
of Administrative Law Judge Seymour Glanzer in the above-captioned
matter. This decision denied the petition of Flomerca Line to waive
collection of freight charges totalling $25,415.03 for the account of the
United States Department of Agriculture (USDA). Notice of Determi-
nation to Review was served by the Commission on March 10, 1980,

BACKGROUND INFORMATION

Flomerca Line is the trade name of Flota Mercante Gran Centroa-
mericana, S.A., a common carrier controlled by the Government of
Guatemala for purposes of section 18(c) of the Shipping Act, 1916. (46
U.S.C. 817(c)).! The freight charges in question were incurred on two
USDA shipments of bagged corn carried between Galveston, Texas
and Puerto Cortez, Honduras commencing July 2, 1979. A rate of
$42.00 for “Corn (100 1b. bags)y’ was allegedly agreed to on May 25,
1979 when the cargo was booked, but Flomerca neglected to file the
rate with the Commission. On July 10, 1979, Flomerca billed USDA at
its then applicable tariff rate of $58.00 per short ton.2 USDA ques-
tioned the higher rate and on October 19, 1979 a special docket applica-
tion was timely filed pursuant to section 502.92 of the Commission’s
Rules. (46 C.F.R. 502.92). The application, as subsequently supplement-
ed, shows that Flomerca amended its tariff to include a rate for bagged
corn effective Qctober 7, 1979. This tariff amendment left the previous
$58.00 rate for “Corn” in effect and added a new $42.00 rate for “Corn
in Bags, in Minimum Lots of 500 Tons.”

Section 18(b)(3) of the Shipping Act, 1916 (46 U.S.C. 817(b)(3) per-
mits the Commission to allow a waiver of freight charges when there
has been a:

1 By letter dated November 28, 1978 from William Jarrel Smith, Jr., the Commission advised Flo-

merca of its classification as a controlied carrier.

2 The shipments weighed 1,165,039 and 2,012,837 pounds, respectively, for a total of 3,177,876
pounds. A bunker surcharge of $3.50 per short ton and lighthouse dues of $1.35 per metric ton were
also applicable. Flomerca Tariff F.M.C. No. 17, at 4th Rev. 74, 1st Rev. 4-B and 4th Rev. 16.
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18 FEDERAL MARITIME COMMISSION

tariff error of a clerical or administrative nature or an error

due to inadvertence in failing to file a new tariff and that such

waiver would not result in discrimination among shippers.
The error relied upon by Flomerca was the inadvertent failure to file
the necessary tariff amendment prior to July 2, 1979 due to the confu-
sion caused by its change in steamship agents from the Tilston Roberts
agency to Kerr Steamship Company, Inc., on June 1, 1979,

USDA arranged for the transportation on May 25, 1979 by contact-
ing Associated Shipping Agencies, a Washington, D.C. freight broker-
age firm, and did not deal directly with Tilston Roberts. USDA book-
ing confirmation forms were issued for both shipments May 31, 1979
and signed by Associated as Flomerca’s agent. They quote a $42.00 rate
for “Corn (100 Ib, bags),” indicate that a tariff amendment was contem-
plated, and do not specify a 500-ton minimum, Both confirmation forms
plainly show, however, that USDA reserved space for 525 metric tons
for shipment on July 6, 1979 (Form No. 9896) and for 910 metric tons
for shipment on June 22, 1979 (Form No. 9898) — sufficient cargo to
cover the minimum in each instance.3

Associated also advised Tilston Roberts of the bookings by separate
letters dated May 25, 1979, in which Associated requested a 2'/2%
brokerage commission. Between June 1 and June 8, 1979, Associated
wrote to Kerr Steamship concerning the bookings and sent duplicate
copies of the USDA confirmation forms showing the need to amend
Flomerca’s tariff prior to shipment.¢ Neither Tilston Roberts nor Kerr
arranged for the agreed upon $42.00 rate to be included in Flomerca’s
tariff.

The Presiding Officer denied Flomerca’s application on two grounds:

(1) Flomerca's corrective tariff filing did not conform exactly to the
originally negotiated arrangement with USDA because the tariff
contained the 500 ton minimum lot requirement and the booking
confirmation documents did not; the tariff amendment did not
contain the requisite “intended rate.” United States Lines, Inc. to
Benefit Merck & Co., Inc., 19 S.R.R. 788 (1979); Sea-Land Service,
Inc. to Benefit Munoz y Cabero, 20 FM.C. 152 (1977).

(2) Section 18(c) conflicts with section 18(b)}(3) and bars state con-
trolled carriers from obtaining special docket relief.® In order to
prevent predatory price cutting by controlled carriers, section
18(c)(3) prohibits them from reducing their rates on less than 30

& There was originally a period of 28 and 42 days, respectively, between the booking date and the
intended shipment dates, but both shipments ultimately left Galveston on July 2, 1975.

+ The record copy of this letter bears a stamp reading “Received June 8 A.M.” which obliterates
the date the letter was written.

& Section 18(c) took effect on November 17, 1978 pursuant to the “Ocean Shipping Act of 1978,
P.L, 95-483, 92 Stat. 1607.

23F.M.C
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days’ notice without special permission from the Commission. Con-
gress intentionally imposed this 30 day delay to provide the Com-
mission an opportunity to make an initial assessment of the reduced
rate’s reasonableness. In contrast, the relief afforded shippers by
section 18(b)(3) is premised on the theory that, but for the unin-
tended error, the carrier could have implemented the agreed upon
rate reduction immediately. It would therefore defeat the purpose
of section 18(c) if controlled carriers could retroactively implement
rate reductions via the special docket process.

DISCUSSION AND CONCLUSION

The Commission has reviewed the record and concluded that further
evidence is required to evaluate aspects of Flomerca’s application found
deficient by the Presiding Officer. A limited remand is therefore or-
dered in accordance with the following discussion.

This is the second recent proceeding which raised questions concern-
ing the relationship between the Ocean Shipping Act of 1978 (hereafter
“Controlled Carrier Law”) and section 18(b)(3).® Upon review of the
legislative history of both provisions, the Commission concludes that
mere classification as a controlled carrier should not negate the possibil-
ity that such a carrier can correct an inadvertent failure to implement a
good faith undertaking to secure a timely rate reduction for the benefit-
ed shipper.

The present situation is analogous to that in Compagnie Nationale
Algerienne de Navagation to Benefit D. F. Young, Inc., 21 FM.C. 730
(1979), where relief was granted when the carrier employed a confer-
ence tariff, but did not notify the conference of the desired tariff
amendment prior to shipment.” Just as no reduction in a conference
carrier’s rates can occur unless the conference is aware of the desired
change, under normal circumstances no reduction can occur in a con-
trolled carrier’s rates upon less than 30 days’ notice without a grant of
special permission. In both situations the carrier inadvertently neglected
an action prerequisite to the implementation of the specially negotiated
rate which would otherwise have taken effect exactly as the parties
intended.?®

& In Neptune Orient Line to Benefit Stauffer Chemical Company, 19 S.R.R. 451 (1979), waiver of
collection was denied on two legally distinct grounds, one of which was the Presiding Officer’s find-
ing that the controlled carrier did not actually intend to implement the rate reduction stated in the
booking contract because of instructions it had given its agents concerning rate reduction filings.

7 See also, Waterman Steamship Corparation to Benefit Hermann Ludwig, Inc., 20 F.M.C 670 (1978).

8 Because of the possibility that the Controlled Carrier Law's advance notice requirements may be
shortened by a grant of special permission, there is no reason for distinguishing between cases where
the negotiated rate was intended to take effect within 30 days and those where it was not. This does
not mean, however, that the time between the date of the alleged agreement and the date of shipment
may not be relevant in ascertaining whether the carrier actually intended to implement the rate reduc-
tion in question. See Neptune Orient Line, supra.
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The critical question presented by Flomerca’s application is whether
Congress intended to preclude all opportunity for- special docket relief
by shippers using controlled carriers. The Presiding Officer believed
this to be the case,® but review of the Controlled Carrier Law’s legisla-
tive history leads the Commission to a different conclusion. Congress’s
awareness of the Baltic Shipping Company proceeding, supra, the au-
thority given the Commission to shorten the 30-day advance notice
period, and the failure to write an express prohibition against special
docket applications by controlled carriers into the new law, are best
interpreted as evidence of an intention to permit such applications in
appropriate circumstances.!©

This conclusion is further supported by the canon of statutory con-
struction which disfavors repeals by implication. When different provi-
sions of the same statute are construed together, each provision should
be given effect whenever possible. Rawis v. United States, 331 F. 2d 21,
28 (8th Cir. 1964); Maiatico v. United States, 302 F. 2d 880, 886 (D.C.
Cir. 1962). Cf,, United States v. Borden Company, 308 U.5. 188, 198-199
(1939) In the instant case, section 18(b)(3) was added to the Shlppmg
Act in 1968 to provide equitable relief from the application of provi-
sions requiring strict adherence to published tariffs which would other-
wise penalize innocent shippers for a carrier’s errors,!! This objective
can be reconciled with the basic purpose of the 1978 Controlled Carrier
Law, which amended the Shipping Act in order to curtail predatory
rate cutting practices of certain ocean carriers, The Controlled Carrier
Law was directed at a particular type of unfair competition and was
not intended to generally punish or discriminate against controlled
carriers or their shippers.

The Controlled Carrier Law also empowers the Commission to re-
quire a controlled carrier to- justify any of its proposed (filed, but not
yet effective) or existing rates and authorizes the suspension of rates
suspected of being unreasonable. These protective procedures fully
apply to rates filed for special docket purposes and provide the Com-
mission with sufficient tools to deal directly with the problems which

? See discussion of the Senate Commerce Committee’s reference to Special Docket No. 589, Balvlc
Shipping Company to Bengfit AM Genaral Corporation, 19 S.R.R. 1091 (1979) — a proceeding involving
a carrier controlled by the Soviet Union which was pending before the Commission during consider-
ation of the Controlled Carrier Law — at pages 15-16 of the Initial Decision.

10 See Sen. Rep. No, 95-1260 [to accompany H.R. 9998), 95th Cong., 2d Sess. 14, 18-19, 24 (1978).
The pertinent Committes reports indicate that the Commission is expected to waive section 18(c)(3)'s
30-day notice requirement in at least those situations wherae the controlled carrier faces an immediate
reduction by a competitor or a change in_market conditions, H.R. Rep. No. 93-1381 [to accompany
H.R. 9998), 95th Cong., 2d Sess. 9-10 (1978); Sen. Rep., supra, at 23-24.

11 Section 18(b)(3) was enacted on April 29, 1968, P.L. 90-298, 82 Stat, 111. Its purpose is described
in H.R. Rep. No. 920 {to accompany H.R. 9473}, 90th Cong., 1st. Sess. (1967), and Sen. Rep. No. 1078
[to accompany H.R. 9473], 90th Cong., 2d Sess. (1968).
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could result from retroactive rate implementation under section
18(b)(3).

Flomerca’s $42.00 filed rate for bagged corn took effect on October
9, 1979, following the standard 30-day notice period. This rate was not
protested at that time and the Commission has no information that a
$42.00 rate is now unreasonable within the meaning of section 18(c).!2

Because of section 18(b)}(3)’s retroactive effect, however, there is a
possibility that special docket procedures could be employed to imple-
ment rates which would have been unreasonably low at the time of
shipment, but were considered unworthy of challenge when they were
later added to the controlled carrier’s tariff. Assuming the $42.00 rate
for “Corn in Bags” was reasonable at the time it finally appeared in
Flomerca’s tariff, it was not necessarily reasonable on July 2, 1979. This
possibility of unreasonableness during a prior period is an insufficient
basis for a flat ban on special docket relief, but it does necessitate a
showing by Flomerca that its application is not merely a device for
evading the Controlled Carrier Law. Accordingly, the application will
be remanded to provide Flomerca with an opportunity to demonstrate
that conditions existed on or about July 2, 1979 which would have
warranted the grant of a timely filed special permission request to
implement a $42.00 rate.3

Remand is also warranted for another reason. Special docket relief is
unavailable when the tariff amendment finally published does not re-
flect the rate intended by the negotiating parties.!* It is unclear to the
Commission whether Flomerca’s October 9, 1979 tariff filing actually
differed from the intended rate or, alternatively, whether any deviation
between the originally negotiated contract and the tariff page finally
filed was material in light of the fact that USDA would have paid
$42.00 a ton under either arrangement. In order to resolve these ques-
tions, it is necessary to ascertain whether Flomerca handled any other
shipments of bagged corn between July 2, 1979 and October 9, 1979,
and, if so, whether the shipments were more or less than 500 tons.!®

12 In March, 1980 Flomerca amended its tariff to place a $46.25 “Corn in Bags” rate in effect on
April 2, 1980. Tariff FMC No. 17, 6th Rev. 74. This rate has also been unchallenged to date.

13 The burden is upon Flomerca to establish these facts and it is assumed that such proof can be
readily made in affidavit form. It is not the Commission’s intention to turn this or any other special
docket proceeding into an elaborate rate investigation. If prima facie evidence of reasonableness or
extenuating circumstances is not submitted when a controlled carrier’s special docket application is
filed, the application will be denied. Such evidence could be — but is not limited to — a favorable
comparison with the charges of other carriers in the trade, a showing that market conditions were
changing significantly, or a showing that the reduced rate was necessary to move the cargo or to
maintain acceptable service to the affected ports.

14 The “intended rate” is the “rate on which [the] refund would be based,” in the words of section
18(b)(3)’s second proviso clause.

18 Flomerca’s application stated that no other shippers were “affected by” the $42.00 rate. Because
of the minimum tonnage condition, this does not establish that there were no other shippers of bagged
corn during the period covered by the proposed retroactive rate decrease.
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The possible existence of such shipments bears directly upon whether
the 500 ton minimum was originally intended by the parties and wheth-
er retroactive implementation of the $42.00 rate would discriminate
among shippers.

The Presiding Officer previously encountered difficulties in obtaining
complete and verified information from Flomerca. If Flomerca fails to
produce the information requested by this Order in a timely fashion, the
Presiding Officer should issue a brief further decision describing the
procedures followed and denying the application for inadequacy of
proof. If additional evidence is provided, the Presiding Officer should
prepare findings of fact on the issues specified in this Order and refer
the matter to the Commission for final decision.

THEREFORE, IT IS ORDERED, That this proceedmg is remand-
ed to the Presiding Officer to detérmine:

1) Whether there were conditions which existed on or about July 2,
1979 which would have warranted granting Flomerca special per-
mission to file a $42.00 rate on less than 30 days’ notice?

2) Whether any shipments of bagged corn other than the two USDA
shipments were transported by Flomerca from U.S. points specified
in its Tariff FMC No. 17 between July 2, 1979 and October 9,
1979, and, if so, the weight and other transportation characteristics
of each such shipment?

By the Commission.*
(S) FraNcis C. HURNEY
Secretary

* Chairman Richard J. Daschbach concurs only with the determination that a controlled carrier is
not prohibited from obtaining relief under section 18 (b) (3) of the Shipping Act, 1916 (46 U.S.C. 817
®) ().

Commissioner Leslie Kanuk concurs only in that portion of the Order which remands the applica-
tion for purposes of determining the intended rate agreed upon by the carrier and the shipper.
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DOCKET NO. 79-10
RATES OF FAR EASTERN SHIPPING COMPANY

ORDER ON RECONSIDERATION

July 10, 1980

On April 1, 1980, the Commission issued an Order in which it found
certain rates of the Far Eastern Shipping Company (FESCO) to be
unjust and unreasonable and, accordingly, disapproved them. FESCO
has submitted a Petition for Reconsideration of that Order. American
President Lines, Ltd. (APL), Sea-Land Service, Inc., and the Commis-
sion’s Bureau of Hearing Counsel have filed replies to FESCO’s Peti-
tion.

POSITIONS OF THE PARTIES

FESCO contends that the Commission’s Order contains five substan-
tive errors of material fact, in that the Commission disapproved five
rates which were not subject to this proceeding. In addition, FESCO
claims that changes in material fact which have occurred after the
issuance of the Order ie., the lowering of rates by other carriers in the
Philippines/U.S. trade - should result in the recision of the disapproval
of a number of its rates. FESCO identifies several rates which are
allegedly equal to or lower than 19 of the rates disapproved by the
Commission. Finally, FESCO again raises its earlier argument that rate
comparisons under section 18(c)(2)(ii) of the Shipping Act, 1916 should
not be limited to rates in effect on the date of the institution of a
suspension and show cause proceeding, but should employ the most
current information available. FESCO thus lists a number of rates
disapproved by the Commission in this proceeding which it claims are
the same as or similar to rates of other carriers in the same trade which
were effective subsequent to the initiation of this proceeding but prior
to the issuance of the Commission’s decision.

Hearing Counsel agrees with FESCO that three rates were errone-
ously disapproved, but maintains that one was properly disapproved
and that another should have been disapproved. Hearing Counsel fur-
ther argues that the rate changes referred to by FESCO have no
bearing on the reasonableness of FESCO’s disapproved rates - that the
rates in existence at the initiation of a proceeding are those most
appropriate for rate comparison purposes.

APL and Sea-Land raise similar arguments in opposition to FESCO’s
Petition. They both question the validity of FESCOQ’s rate comparisons
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on the ground that several of the non-controlled carriers with which
FESCO compares its rates do not offer a service similar to FESCO’s.
APL and Sea-Land also note certain inaccuracies in FESCO’s presenta-
tion which allegedly result in meaningless rate comparisons. Sea-Land
in particular emphasizes the need for inclusion of actual tariff pages for
any rate comparison so that total transportation charges can be accu-
rately ascertained. In addition, these carriers contend that the Commis-
sion’s ruling concerning the time period to be used for rate comparisons
(i.e, rates in effect on the date of the order instituting a proceeding) is
supported by policy, practicality, and Congressional intent and should
not, therefore, be reversed. Although APL views the Commission’s
Order as not forever forbidding FESCO from instituting a rate the
same as or lower than a disapproved rate, it does contend that FESCO
should not be afforded immediate relief from the Order. It believes that
the lower rates of FESCO’s competitors, which allegedly are in re-
sponse to FESCO's rate cutting, are a temporary aberration and will
return to normal (higher) levels under the force of market conditions.

DISCUSSION
A. Alleged Errors of Material Fact

The Commission’s Order of Suspension and to Show Cause, served
on March 2, 1979, listed 305 freight rates as subject to this proceeding
and, in addition, included any changes or amendments to these rates
which were flled during the 60 days’ notice period (March 2, 1979 -
May 7, 1979). FESCO correctly points out that three of the rates
disapproved by the Commission’s April 1, 1980 Order were not put at
issue in this proceeding. The local $161.25 W rate for “nuts, almond
shelled” (item 1838, FMC-20) and the $106.50 W/M rate for “toys and
parts” (item 3150, FMC-20) were both filed prior to the 60 days’ notice
period, and only became effective during that time. In addition, the
$229 W/M rate for “drugs and medicines, harmless” (item 2540, FMC-
20) was deleted effective February 7, 1979, The Commission’s disap-
proval of these rates will, therefore, be rescinded.

FESCO’s assertions concerning the remaining two rates are incor-
rect. The $95 W/M rate on “glassware, machine made” (item 3100,
FMC-28) was in effect on March 2, 1979 and was-included in Appendix
A to the Order of Suspension and Show Cause. Its disapproval, there-
fore, stands. FESCO's local, per container rate of $2500 for “bocks and
pamphlets” (item 400, FMC-20) was filed during the notice period,
contrary to FESCO’s assertion. However, it was not included in At-
tachment A to the Commisgsion’s April 1, 1980 Order and was not
thereby disapproved. Although filed within the notice period, this rate
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was not clearly intended as a “replacement rate” for a suspended rate?
and its disapproval will also be rescinded.

B. Alleged Changes in Material Fact

In its Order of April 1, 1980 the Commission concluded that *. . . the
rates in existence at the time an Order institutes a proceeding are those
most appropriate for any rate comparison.”? Order at 13. Any rate
changes occurring after the Order to Show Cause, or the Order of
April 1, 1980, are not, therefore, “material” changes in fact for pur-
poses of Rule 261(a)(1). 46 C.F.R. 502.261(a)(1). FESCO’s arguments to
the contrary are nothing more than elaborations on or repetitions of
arguments which have already been fully considered and rejected by
the Commission. Nothing presented here convinces us otherwise.

The Commission notes, moreover, that a continuation of its disap-
proval of most of FESCO’s disapproved rates should not adversely
affect FESCO’s competitive position in these trades. FESCO is permit-
ted to meet competition in the subject trades under the Commission’s
April Order. Indeed, the Commission recognized in that decision that in
certain instances rates replacing disapproved rates may actually be lower
than the rate disapproved. See Order at 17, n.16. Moreover, a rate
replacing a disapproved rate may even be lower than the lowest rate of
a national flag carrier in the trade for the same commodity, if it is . . .
necessary to assure the movement of the commodity or to effectively
compete with some other carrier.” Order at 17.

THEREFORE, IT IS ORDERED, That the Commission’s April 1,
1980 disapproval of the following rates of the Far Eastern Shipping
Company is hereby rescinded:

1. Item 1838, FMC-20, “nuts, almond shelled” - Local $161.25 W;

2. Item 3150, FMC-20, “toys and parts” - $106.50 W/M;

3. Item 2540, FMC-20, “drugs and medicines, harmless” - $229 W/M;

4, Item 400, FMC-20, “books and pamphlets” - per container $2500;
and

1 At the time of the Commission’s Show Cause Order FESCO did not have a container rate for this
commodity, but only a $143 W/M rate. Following the Order, FESCO did file the $2500 PC/20 rate,
so it could arguably be considered a “replacement rate” for this commodity. It could also be consid-
ered a newly filed rate, however, especially because FESCO also filed a $163.50 replacement rate for
the $143 rate and this replacement rate was subsequently disapproved.

2 The Commission has indicated that it will not totally ignore rate changes occurring during the
course of a proceeding. Rather, it has stated that such activity could be another “appropriate factor”
for its consideration, but in so doing, it will closely scrutinize the reasons for any significant decreases
in rates of comparative carriers. See Order at 14, n.11. The record in this proceeding, however, was
not sufficiently developed to permit such a consideration.
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IT IS FURTHER ORDERED, That the Petition for Reconsider-
ation filed by the Far Eastern Shipping Company is granted to the
extent indicated above and denied in all other respects.

By the Commission.” :
(S) Francis C. HURNEY
Secretary

* Commissioner Leslie L. Kanuk concurs only in that portion of the Order which rescinds the Com-
mission’s disapproval of the following rates in the Far Eastern Shipping Company’s Tariff FMC-20:
Ttems 1838, 3150, 2540, and 400.

Commissioner Peter N. Teige did not participate.
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DOCKET NO. 80-24
FORTE INTERNATIONAL SALES CORPORATION

V.

AMERICAN PRESIDENT LINES, LTD.

NOTICE

July 10, 1980

Notice is given that no appeal has been taken to the June 4, 1980
dismissal of the complaint in this proceeding and that the time within
which the Commission could determine to review has expired. No such
determination has been made and, accordingly, the dismissal has
become administratively final.

(S) Francis C. HURNEY
Secretary
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DOCKET NO. 80-24
FORTE INTERNATIONAL SALES CORPORATION

V.

SEATRAIN INTERNATIONAL, S.A.

(1) APPROVAL OF SETTLEMENT AND RELEASE
(2) DISCONTINUANCE OF PROCEEDING

Finalized July 10, 1980

The complaint by Forté International Sales Corporation, a corpora-
tion organized under the laws of the State of Delaware, against Seatrain
International, S.A., alleges the respondent failed to ship a container of
complainant’s goods on the vessel which respondent had advised was
reserved for such containers and the respondent subsequently shut the
container out of two other vessels, giving preference to other shippers
in violation of section 14 of the Shipping Act, 1916. The complaint was
served April 18, 1980.

On May 6, 1980, the parties advised the Presiding Administrative
Law Judge that they had agreed to settle this matter, subject to the
Commission’s acceptance of such settlement. The parties asked and
received an extension of time for the respondent to answer the com-
plaint or for the parties to work out an appropriate settlement agree-
ment. (See grant of request served May 14, 1980.)

On May 23, 1980, the parties submitted the following:

SETTLEMENT AND RELEASE

It is hereby agreed by and between Forté International Sales
Corp. (Forté), Complainant in Federal Maritime Commission
(FMC) Docket 80-24, and Seatrain International, S.A. (“Sea-
train”), Respondent, that Docket No. 80-24 shall be terminated
by mutual agreement subject to the following terms and condi-
tions:

1. Seatrain shall pay Forté the sum of $16,000.00 (but without
admission of liability therefor).

2. Forté and any successor or assign will be barred from
initiating any new claim against Seatrain in connection with
the shipment of mohair pursuant to Seatrain bill of lading
number 09-05550-2, except for the enforcement of any of the
provisions of this Agreement.
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3. It is understcod and agreed that this Settlement and Release
is in full accord and satisfaction of Forté’s complaint against
Seatrain, and is not an admission of liability or violation of law
by Seatrain,

4. This Agreement will become effective and binding on the
parties only upon approval of the Federal Maritime Commis-
sion and the issuance of an order terminating Docket 80-24.
5. This Settlement and Release constitutes the entire Agree-
ment between the parties hereto.

IN WITNESS WHEREOF, the undersigned have executed
this Agreement this 20th day of May, 1980.

FoRTE INTERNATIONAL SALES CORP.
BY s/s JoHN H. ForTE
President

SEATRAIN INTERNATIONAL, S.A.
By s/s HARVEY M. FLETCHER
The parties also submitted the following:

JOINT MEMORANDUM IN SUPPORT OF SETTLEMENT AND
RELEASE

Forté International Sales Corp. (Forté) and Seatrain Interna-
tional, S.A. (Seatrain) have entered into a Settlement and
Release Agreement in an effort to terminate the captioned
proceeding. This Joint Memorandum is submitted by the par-
ties to provide the necessary legal and factual support for such
settlement. The statements set forth herein are made for pur-
poses of the settlement only and are without prejudice to-
either party should the settlement be disallowed by the Com-
mission. In addition, this Joint Memorandum is made expressly
with the understanding that Seatrain does not admit any liabil-
ity to Forté nor does it admit in anyway that it has violated
any law.

THE FACTS

Forté obtained from Seatrain a booking to ship a container
laden with 119 bags of mohair to Genoa, Italy which were to
be consigned to a Swiss company. On or about October 11,
1979, it was given Booking Number 957390 and was advised
that the cargo would have to be received by the railroad in
Houston on or before October 25, 1979, for movement by rail
to Charleston, South Carolina and for carriage on the vessel
SEATRAIN LONDON.
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Forté obtained Seatrain container number 126021 and deliv-
ered the loaded container to the participating railroad on Oc-
tober 25, 1979 and was given Bill of Lading No. 09-05550-2.

As far as Seatrain can determine, a computer entry activating
the container number against the booking was not made. Such
computer entry is necessary to keep track of the container
within the Seatrain system. Since the computer entry was not
made, no notification of arrival of the container was given and
it apparently remained at the rail yard unknown to Seatrain
representatives in Charleston,

In the meanwhile, the scheduled vessel the SEATRAIN
LONDON was redeployed by Seatrain management and the
SEATRAIN PEGASIA was substituted therefore, The SEA-
TRAIN PEGASIA sailed from Charleston on November 6,
1979 without the Forté mohair. At that time the container was
apparently still at the rail yard in Charleston, unbeknownst to
Seatrain.

Seatrain’s next sailing was the SEATRAIN ITALY on No-
vember 25, 1979. Seatrain has been unable to ascertain the
reason why the container did not move on that vessel but
notes that as a result of the redeployment of the SEATRAIN
LONDON and the substitution with the much smaller SEA-
TRAIN PEGASIA, the available vessel slot capacity was
substantially lessened, thereby creating a back-up of containers
generally.

At some time after November 21, 1979 Seatrain became aware
of the fact that the Forté container had been “lost” within the
system, but by the time it so determined, it was apparently too
late to load it on the SEATRAIN ITALY.

On November 29, 1979 the shipper, Forté, orally advised
Seatrain to hold the container at Charleston because its cus-
tomer in Italy had cancelled the order because of the delay in
shipment. Subsequently, the container was returned to Hous-
ton and sold by the shipper to another buyer.

From available records it would appear that from at least
October 25, 1979 to November 21, 1979 the shipper believed
that the container had moved as scheduled and Seatrain
having failed to make the computer entry, was unaware that
the container was waiting movement.

Forté subsequently filed the complaint here involved charging
Seatrain with discrimination under Section 14 Fourth.
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DISCUSSION

Seatrain does not believe that the failure to enter the container
into its computer against the booking number constitutes dis-
crimination under Section 14 Fourth of the Shipping Act,
1916. However, Seatrain recognizes that through no fault of
the shipper the container was delayed in the system and
missed two sailings, and that the shipper has suffered monetary
damages.

Given the relative paucity of precedent under Section 14
Fourth, Seatrain and Forté both acknowledge that if this
matter is not settled as proposed each could possibly be the
loser in a full and complete adjudication. Both parties recog-
nize that in the case of a full adjudication they will incur
substantial costs in legal fees, travel expenses, transcript costs
and the like. Both parties also recognize that an adjudication
will take employees away from their day-to-day functions.
Both parties further recognize that an adjudication will in-
volve substantial efforts by the Administrative Law Judge
whose efforts might be better employed on other matters. In
view of all these factors the parties believe that the Settlement
and Release is the most effective, efficient, cost-saving and
time-saving resolution of this matter.

THE APPLICABLE LAW

In FMC Docket No. 78-13, Oid Ben Coal Co. v. Sealand
Service Inc.,, 21 FM.C. 505 (1978) Administrative Law Judge
Norman D. Kline extensively discussed the applicable law
concerning settlements. The parties believe that the settlement
here proposed fully meets the criteria set forth by Judge
Kline.

First, it is well settled that the law and Commission policy
favor settlements. See, e.g. Merck, Sharp and Dohme v. Atlantic
Lines, 17 FM.C. 244, 247 (1973).

Second, as long as the proffered settlement does not appear to
violate any law or policy and is free of fraud, duress, undue
influence, mistake or other defects, the settlement should be
approved. As Judge Kline noted in Old Ben,

“[A] judicial officer, in reviewing a proffered settlement,
may look to see if the settlement is fair, reasonable and
adequate and may weigh the likelihood of complainant’s
success...against the estimated cost and complexity of con-
tinued litigation”. 8 S.R.R. at 1093.

Third, the issues here do not involve any departure from

tariffs. Thus, unlike settlements which involve tariff departures
which could have an impact on other shippers, (and upon
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which the Commission still allows settlements), ! this case
involves, as far as can be determined a discrete occurrence
which apparently affects no other shippers and requires no
departure from the applicable tariffs.

CONCLUSION
In view of the foregoing facts, discussion and law, Forté and
Seatrain believe that the Settlement and Release Agreement is
a fair, reasonable and aﬂaropriate method of terminating this
litigation and respectfully request the Administrative Law
Judge and the Commission to approve the- Agreement and to
terminate the proceeding.

RESPECTFULLY SUBMITTED,

(S) DoNALD FORTE, JR.
Attorney for Forté International
Sales Corp.

(S) NEAL M. MAYER
Attorney for Seatrain International, S.A.
May 23, 1980

On May 29, 1980, the Presiding Administrative Law Judge tele-
phoned counsel for the respondent who had submitted jjoint memoran-
dum referred to above and who is in the D.C. area, the other counsel
being in Massachusetts, anent substantiation by the complainant of the
latter’s claim for lost profits. Counsel promised to take the matter up
with counsel for complainant. Counsel for complainant apparently was
contacted the same date, because a letter dated May 29, 1980, was
received June 2, 1980, from counsel for complainant, stating as follows:

Mr. Mayer called to say that you had requested background
on market conditions surrounding the sharp decline in mohair
prices between October and December 1979 that contributed
to the loss in the subject case.

The mohair market historically has been a volatile one.
Mohair is a luxury fiber used to impart luster and silky texture
to fine fabrics and knitting yarns. Supply has been relatively
stable in recent years, but demand, and thus prices, have
fluctuated due to changes in fashions, consumer disposable
income and exchange rates. Since February 1979 the price of
adult Texas Mohair at the warehouse has fallen from $6.00 per
pound to $2.90 per pound—52 percent. (See enclosed copies of
Market News prepared by the Colorado Department of Agri-

1 See, e.g. Organle Chemicals v, Atlanatrafik Express Service, 18 8.R.R. 1336 (1979).
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culture in cooperation with the U.S. Department of Agricul-
ture.) A decline from February 1979 prices was expected by
some (see enclosed clipping from the 5/30/79 San Angelo
(Texas) Standard: however, neither a dealer such as my client
or its customers know how long or how far prices will fall,

My client’s sale to Laines et Mohair on Qctober 9, 1979 at
$4.55 per pound was made in the midst of a declining market
to a customer with an immediate need for mohair, hence the
customer’s stipulation that the mohair be shipped on October
28, 1979, the date for which my client had booked cargo space
with Seatrain. At that time, it was paying $4.10 per pound at
the warehouse for adult Texas mohair. By the end of Novem-
ber 1979, when my client’s customer cancelled his purchase
because of my client’s failure to ship as prescribed, my client
was paying $3.50 per pound for mohair and, anticipating fur-
ther price declines, was attempting to reduce its inventory.
Consequently, my client was happy to be able to sell the
mohair originally sold to Laines et Mohair to another custom-
er on December 14, 1979 for $3.75 per pound. (My client’s
current price for adult Texas mohair FOB Texas is $3.20 per
pound.) Copies of the October 9 and December 14 sales con-
tracts are enclosed.

Please let me know if you require further information.

The respondent’s May 29, 1980, letter and attachments have been
filed in this proceeding.

DISCUSSION, REASONS, FINDINGS AND CONCLUSIONS
The complainant alleged in its complaint a net loss of $26,804.95 as
being the amount of complainant’s damage. The amount of loss on sale
of contents of container STLU 126021 is set out as Exhibit 2 to
complaint as follows:

difference in sales price 33,133 Ibs. X (34.55 - $3.75) = $26,506.40
less: 2% Commission to Italian agent (530.13)
shipping from Mertzan to Houston, Texas 10/23/79 700.40
shipping from Houston to San Antonio 12/28/79 414.34

less: difference between shipping from Mertzan to Houston and from San
Antonio to Houston (286.06)
Net Lost Profits $26,804.95

Because as to lost profits the complaining party is required to submit
sufficient proof of them so that the trier of fact can find with reasona-
ble certainty the fact and amount of lost profits, upon having review of
the record herein and finding more information was needed, the Presid-
ing Administrative Law Judge telephoned counsel on May 29, 1980, as
referred to above. The information supplied by the complainant in its
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letter dated May 29, 1980, is found and concluded under the circum-
stances herein to be sufficient proof of the lost profits. If the lost profits
are due to failure of the carrier to perform its duty properly in delivery
of the goods, the claimant is entitled to recover such profits as an
element of his full actual loss, damage or injury. Here, however, settle-
ment has been reached at $16,000. The Commission is aware of and
fully supports the policy which favors the settlement of disputes, but it
is incumbent upon the decision maker to assure that the settlement
proposed by litigants does not violate the law. Pierpoint Management
Co. and Retla Steamship Co. v. Holt Hauling and Warehouse System,
Inc., Docket No, 78-44, 22 F.M.C. 324, 326 (1979).

In their joint memorandum set forth above, the parties discuss that
given the relative paucity of precedent under section 14 Fourth of the
Shlpplng Act, 1916, Seatrain and Forté both acknowledge that if this
matter is not settled as proposed, each could posmbly be the loser in a
full and complete adjudication. Both parties recognize that in the case
of a full adjudication, they will incur substantial costs in legal fees,
travel expenses, transcript costs and the like. Both parties also recog-
nize that an adjudication will take employees away from their day-to-
day functions. The parties believe that the Settlement and Release is the
most effective, efficient, cost-saving and time-saving resolution of this
matter. The Presiding Administrative Law Judge shares this belief.
There is sufficient justification offered for the $16,000 payment by
Seatrain. See Washington Electric Corp. v. Sea-Land Service, Inc., Docket
No. 79-15, 22 F.M.C. 267, 417, (1979).

Upon consideration of the aforesaid, the Presiding Administrative
Law Judge finds and concludes, in addition to the findings and conclu-
sions hereinbefore stated:

(1) Circumstances exist to warrant the grant of relief as indicated
heteinabove, i.c., approval of the Settlement and Release;

(2) Such Settlement and Release is consistent with the Comrmssmn s
support of the policy which favors the settlement of disputes.

Wherefore, it is ordered, subject to review by the Commission, as
provided in the Commission’s Rules of Practice and Procedure, that:

(A) The Settlement and Release jointly executed by Complainant and
Respondent be and hereby is approved.

(B) The parties shall at the proper time advise the Commission as to
how and when the Settlement and Release was executed, submitting
copies of any pertinent documents.

(C) This proceeding is discontinued.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge
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DOCKET NO. 80-27
CONNELL BROS. COMPANY, LTD.

V.

LYKES BROS. STEAMSHIP CO., INC.

NOTICE

July 10, 1980
Notice is given that no exceptions have been filed to the June 6, 1980
nitial decision in this proceeding and the time within which the Com-
nission could determine to review that decision has expired. No such
letermination has been made and, accordingly, that decision has
»ecome administratively final.

(S) FraNcIs C. HURNEY
Secretary
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DOCKET NO. 80-27
CONNELL BROS. COMPANY, LTD.

»

LYKES BROS. STEAMSHIP CO., INC.

Complaint seeking reparations for freight charges based upon oral agreement with carrier
representative which differs from charges assessed under existing tariff and time-
barred under the special docket provisions of section 18(b)(3) cannot succeed when
secking remedy under section 18(b}(5) without Commission disapproval of involved
rate and a showing of continued assessment after such finding. Complaint dismissed.

Edward J. Martin and R. D. Vinick for complainant.
R. J. Finnan for respondent.

INITIAL DECISION! OF PAUL J. FITZPATRICK,
ADMINISTRATIVE LAW JUDGE

Finalized July 10, 1980

Connell Bros. Company, Ltd., of San Francisco, California, by com-
plaint served May 9, 1980, alleges that Lykes Bros. Steamship Co., Inc,,
assessed charges for ocean transportation which are so unreasonably
high as to be detrimental to commerce in violation of section 18(b)(5)
of the Shipping Act of 1916.2

The focus of the complaint involves a booking quotation of an all-
inclusive rate of $78.50 per kilo ton and $5.00 per kilo ton as a bunker
charge to be applied to a shipment of transformer oil for carriage
during May 1979. Although complainant asserts that the respondent
indicated two months earlier that it would take immediate steps to have
the rate published (an allegation denied by the respondent), it was
assessed freight charges at & higher rate. The shipment moved under
respondent’s Bill of Lading No. 019, dated May 13, 1979, aboard its
NANCY LYKES at the tariff rates then in effect on lube oil at $90.00
per kilo ton, including a bunker surcharge plus a $6.50 per kilo ton C/Y
receiving charge.® According to the bill of lading, the involved ship-

1 This decision will become the decision of the Commission in the absence of review thereof by the
Commission (Rule 227, Rules of Practice and Procedure, 46 C.F.R. 502.227).

2 46 U.S.C. section 817(b)(5).

2 Although the tariff was not provided, complainant indicates that the rates are published in “Lykes’
Tariff FMC-12, 5th Revised Page 145, 2nd Revised Page 33 and Original Page 51.”
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ment represents 32 containers which contained 2,400 drums of trans-
former oil having a gross weight of 485.523 KGS and resulting in
reight charges of $46,852.97. According to complainant, these charges
represent $6,311.79 in excess of the quotation agreed upon prior to the
shipment.

Absent any other factual considerations, it would appear at this point
hat respondent’s consideration of utilizing the remedy provided by
Congress in P.L. 90-2984 might be appropriate since it was designed to
orovide recourse where possible inequities may result when shippers
rely upon a carrier’s representation that an agreed-upon reduced freight
rate would he assessed. Indeed, the statute was designed to cover
ituations where there is “an error due to an inadvertence in falling to
ile new tariff”’ -- assuming this to be the case here. However, the
somplainant states that its claim was denied and that the “exchange”
etween the parties extended beyond the 180 days to effectuate any
imely request for refund under that statute. On the other hand, re-
;pondent denies receipt of the claim and points to Rule 20 of its tariff
which restricts the time for filing claims to six months. In any event, an
xamination of the circumstance surrounding the failure to file under
ection 18(b)(3) is not a factor for consideration here. However, assum-
ng that all the requirements of section 18(b}(3) were met, complainant
sould have received the refund sought here. The determination not to
ile for permission to refund a portion of the involved freight charges
n a timely basis effectively foreclosed the remedy provided under the
tatute. Furthermore, the statute does not require a carrier to pursue
uch a remedy.

Recognizing that any requested relief fails under section 18(b)(3),
somplainant views as its only refuge the provisions of section 18(b)(5).5
t seeks relief in three forms: (1) that the Commission disapprove the
vigher rates and charges; (2) that the rates be found unreasonably high
ind the Commission award reparation in the amount of $6,311.79 plus
nterest; and (3) that the relief sought be granted without a public
iearing. Respondent “denies” the first and second but agrees that the
omplaint should be resolved without a public hearing. First, it is
mnecessary to dwell at length about the statutory requirement of
lisapproval of any rate “after hearing” and what constitutes a ‘“hear-
ng,” since the first and second requests for relief must be rejected. As
o these requests, section 18(b)(5) is purely prospective in nature. Wes-
inghouse Electric Corp. v. Sea-Land Service, Inc., 22 FM.C. 267, 268

+ Section 18(b)(3) of the Shipping Act of 1916, 46 U.S.C. 817(b)(3).

& Section 18(b)(5) provides:
The Commission shall disapprove any rate or charge filed by a commoen carrier by water in
the foreign commerce of the United States or conference of carriers which, after hearing, it
finds to be so unreasonably high or low as to be detrimental to the commerce of the United
States.
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(1979). If the rates here were shown to be so unreasonably high as to
be detrimental to commerce, then the proper remedy would be for this
Commission to disapprove those rates. But the considerations here
involve an agreement to provide a reduced rate which ended with
higher charges at the existing tariff rate, hardly the usual ground for a
finding of a violation under this section. Furthermore, only after contin-
ued adherence to the rate which was found to be disapproved by the
Commission could the respondent be considered in violation of section
18(b)(5) and penalties imposed, including the award of reparations.
Federal Maritime Commission v. Caragher, 364 F.2d 709, 717-18 (1966);
Commodity Credit Corp. v. American Export Isbrandtsen, 15 FM.C. 173,
191 ¢1972). In this proceeding, none of these necessary ¢lements are
present, and complainant has failed to support its position and justify an
award of reparations. Accordingly. the complaint is dismissed.

(S) PAUL J. FITZPATRICK
Administrative Law Judge
Washington, D.C.
June 6, 1980
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INFORMAL DOCKET NO. 775(I)
WILLIAM H. KOPKE, JR., INC.

V.

SEA-LAND SERVICE, INC.

ORDER PARTIALLY ADOPTING
SETTLEMENT OFFICER’S DECISION

July 10, 1980

The Commission has undertaken a discretionary review of the April
15, 1980 decision of Settlement Officer Robert M. Skall in the above-
captioned proceeding in order to consider the propriety of awarding a
shipper damages which include the cost of reweighing cargo which had
been erroneously weighed by an ocean carrier.

In this instance, William H. Kopke, Jr., Inc., was the consignee of
'wo freight prepaid containerloads of chestnuts transported from
Naples, Italy, to New York, New York, by Sea-Land Service, Inc.
Upon being notified by Sea-Land that insufficient freight charges had
»een received in Italy for one of the two containers, the consignee was
required to pay an additional $894.11 to secure the release of its cargo.
This amount was based upon Sea-Land’s determination that the contain-
r in question weighed 812 kilos more than the weight stated on the bill
of lading. !

Upon receiving the disputed container, the consignee made arrange-
nents with the United States Department of Agriculture to weigh the
>ontents of both containers and paid a total of $102.15 for this service.
I'he reweighing indicated that the cargo in the disputed container
veighed at least 50 kilos less than the 15,000 kilos at which it was
yriginally rated. The consignee then filed a complaint with the Com-
nission to collect $894.11 in excess tariff charges and $102.15 for
eweighing. Sea-Land did not dispute the allegation that it had misrated
he cargo or the amount requested in damages, and the Settlement
Officer proceeded to award the consignee $894.11 plus $72.15 -- an

! The shipper was charged an additional freight rate of $281.47 plus penalty charges provided for
inder Rule 26 of the West Coast of Italy, Sicilian and Adriatic Ports, North Atlantic Range Confer-
nce Tariff No. FMC-15, in the amount of two times the additional freight (3562.74) plus the cost of
veighing ($50.00). Sea-Land did not unpack the container and weigh its contents, but instead weighed
he entire load and subtracted the “tare weight” of the empty container in accordance with figures
rom a container register.
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amount found to be the cost of weighing the one container upon which
excess tariff charges were collected. Interest was also awarded on these
amounts, calculated from the date each payment was made.

Reparations were awarded for the consignee’s reweighing expense
because of the Settlement Officer's belief that, but for Sea-Land’s Ship-
ping Act violation, no reweighing would have been necessary. Al-
though a chain of causation does exist between the violation and the
reweighing, it is also clear that the consignee would not have incurred
this expense if it had niot pursued its legal claim against Sea-Land. Like
attorneys’ fees, reweighing expenses are considered to be a cost of
litigation primarily within the independent control of the complainant
rather than an economic loss flowing directly and without intervention
from a misrating violation.

The Commission has determined that litigation costs are rarely
praper subjects for an award of reparations, Ace Machinery Company v.
Hapag-Lloyd A.G., 16 SR.R. 1531, 1534 (1976), and should not be
considered by Settlement Officers in the context of nonprecedential
informal docket proceedings. Accordingly, the Settlement Officer’s de-
cision shall be adopted except insofar as it permits the consignee to
collect the costs of reweighing the cargo.

THEREFORE, IT IS ORDERED, That Sea-Land Service, Inc., pay
to William H. Kopke, Jr., Inc., the sum of $894.11, plus interest at the
rate of 12% from October 12, 1979, to the date full reparation is made.

By the Commiission.*
(S) FraNcIs C. HURNEY
Secretary

* Vice Chairman Thomas F. Moakley and Commissioner Leslie L. Kanuk dissent. In the circurm.
stances of this case, they do not consider the consignee’s reweighing expense as a cost of litigation, but
rather as an expenditure necessarily incurred as a direct result of the carrier’s failure to perform its
duty to ascertain the proper weight of the cargo it transports.

23 FM.C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO. 775(I)
WILLIAM H. KOPKE, JR., INC.

14

SEA-LAND SERVICE, INC,
AND
WEST COAST OF ITALY, SICILIAN AND ADRIATIC PORTS,
NORTH ATLANTIC RANGE CONFERENCE (W.I.N.A.C.)

Decision of Robert M. Skall, Settlement Officer?

Partially Adopted July 10, 1980
eparation awarded in part

PARTIES

William H. Kopke, Jr., Inc. (claimant) is 2 New York corporation
ngaged in the business of importing and distributing fresh fruit and
roduce, including chestnuts from Italy. It maintains offices at 676
.ongfellow Avenue, Bronx, New York.

Sea-Land Service, Inc. (Sea-Land) is a common carrier engaging in
ransportation by water and is a member of the West Coast of Italy,
icilian and Adriatic Ports, North Atlantic Range Conference
W.LN.A.C.). As a member of that conference, Sea-Land participates in
¥.I.N.A.C.’s Freight Tariff No. 15 - FMC 3 (tariff) on file with the
“ommission.

CLAIMANT’S CASE

By complaint filed January 14, 1980, claimant states that on Septem-
er 30, 1979, its shipper, Ditta Vito Cioffi, delivered to Sea-Land two
ontainers loaded with fresh chestnuts, in bags, for transportation from
Naples, Italy to the port of New York (i.e.,, Port Elizabeth, New
ersey) under Sea-Land Bill of Lading No. 944-713133.2 The two
ontainers were temperature controlled containers whereby the chest-
uts were to be maintained at a temperature of from 35 to 37 degrees.

1 Claimant and carrier have consented to the informal procedure under Subpart 8 of the Commis-
jon’s Rules of Practice and Procedure (46 C.F.R. 502.301-304). This deciston, therefore, will be final
nless the Commission elects to review it within 30 days from the date of service thereof.

2 A review of a copy of thig bill of lading, supplied by claimant, indicates that the actual number is
48 - 713135, This discrepancy is irrelevant to the decision herein in that the correct number appears
n copies of other documents supplied by claimant, e.g., Sea-Land’s corresponding freight bill.
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On October 11, 1979, two days after it had paid Sea-Land’s freight
and accessorial charges, claimant intended to take delivery of the two
containers of chestnuts at Sea-Land's Port Elizabeth, New Jersey, ter-
minal, At the same time, however, pursuant to rule 26 of W.LN.A.C.’s
tariff, one of the two containers (container No. 22591) underwent a
weight check by Atlantic Cargo Inspection Corporation (ACIC) on
behalf of Sea-Land and W.I.N.A.C. Inadvertently, the second container
(container No. 20781) was released by the terminal without a weight
check by ACIC.

The weight of the chestnuts in container No. 22591 was found by
ACIC to be 15,812 kilos - 812 kilos over the weight of 15,000 kilos
stated on the bill of lading. Since claimant’s earlier payment of freight
and accessorial charges had been based on the weight indicated on the
bill of lading, ACIC notified claimant that container No. 22591 would
be detained until payment of an additional sum in the amount of
$894.11. This amount, computed pursuant to rule 26 of W.LN.A.C.’s
tariff, included (1) the alleged additional freight and accessorial charges
due, (2) the cost of ACIC's weight check, and (3) an amount equal to
double such additional freight and accessorial charges due.®

Claimant states that since chestnuts are a perishable cargo necessitat-
ing immediate delivery, it was forced to make prompt (i.e., October 12,
1979) payment of $894.11 to Sea-Land. Claimant made this payment
under written protest wherein it invited representatives of Sea-Land
and W.ILN.A.C. to attend the October 12 unloading of both containers
at claimant’s premises. This invitation was refused.

On October 12 the contents of each of the two containers was
counted and weighed by a representative of the U.S. Department of
Agriculture (USDA), As indicated on the two USDA inspection certifi-
cates, not only did the chestnuts in container No. 22591 not exceed the
weight stated on the aforesaid bill of lading, the chestnuts in each
container weighed slightly less than stated on the bill of lading.

Accordingly, claimant requests reimbursement from Sea-Land and
W.LN.A.C. of $894.11, plus $102.15 (i.e.,, the expenditure necessary to
have the bags of chestnuts weighed and counted by the USDA), plus
interest from Qctober 12, 1979; a total of $996.26 plus interest. Claimant
states that “the sum of $894.11 is an overcharge and, therefore, a
violation of the...Conference’s tariff and the Shipping Act of 1916, as
amended.” (Act).

In support of its claim, claimant has submitted copies of Sea-Land’s
short form bill of lading (prepared by the shipper), Sea-Land’s corre-

3 Although ACIC’s inspection report indicates that the contents of container No. 22591 weighed
15,812 kilos, for some reason not clear to the Settlement Officer, the additional sum was computed by
ACIC on the basis of 15,820 kilos. Again, however, this seeming discrepancy is irrelevant to the deci-
sion herein.
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onding freight bill, evidence of payment of the freight and accessorial
1arges, ACIC’s bill for $894.11, ACIC’s inspection reports, evidence
" payment of ACIC’s bill for $894.11, the USDA’s inspection certifi-
ites and evidence of payment of the USDA’s inspection charges.

RESPONSE TO CLAIM
By response dated March 20, 1980, Sea-Land states that, while it
ypears that the claimant has met its “heavy burden of proof” in
tablishing the validity of its claim in connection with an overcharge,
Sea-Land cannot unilaterally refund the charges, for to do so would
present a violation of its Conference membership agreement.”
By response dated March 25, 1980, counsel for the W.LLN.A.C. Con-
rence states that:
In light of the pertinent regulations, it is unclear why WINAC
was named as a respondent to the complaint. Nonetheless, we
have reviewed the complaint and Sea-Land’s response to it of
March 20, 1980, The matter appears to be straightforward and
WINAC has nothing to add to Sea-Land’s response. 4

DISCUSSION AND CONCLUSIONS

This matter involves a decision as to whether claimant has shown.
at it should be awarded the whole or any part of its claim for $996.26
894.11 plus $102.15) and, if so, whether interest also should be award-
J. Although 46 C.F.R. 502.301-304 specifically provides for reparation
f only “overcharges” and “damages”, the Commission considers inter-
t to be one form of “damages” as defined in 46 C.F.R. 502.303:
‘damages’...means such violations of the Shipping Act, 1916,...other
an overcharges],] for which reparation may be granted.”

As to its claim for the sum of $894.11 ($281.37 representing the
leged additional freight and accessorial charges due, plus $562.74
presenting a penalty of twice such additional freight and charges, plus
50 representing ACIC’s inspection expense), claimant states and the
ettlement Officer agrees that that amount is an “overcharge.” Section
B(b)X3) of the Act prohibits a common carrier by water in foreign
sommerce or a conference of such carriers from charging a greater
ompensation for the transportation of property than the rates and
harges specified in the applicable tariff. Based upon ACIC’s findings,
1e charge of $894.11 was not an overcharge and thus did not violate
ction 18(b)(3), whereas, based on the USDA’s findings, such charge
yas an overcharge and a violation of section 18(b)(3) has occurred.

¢ Although the Commission’s rules governing informal docket procedure do not apply to confer-
ces specifically, for obvious reasons W.LN.A.C. was named by claimant as a joint party to the com-
aint. Accordingly, when the Settlement Officer served a copy of the complaint on Sea-Land he also
rved a copy on W.LN.A.C. The question of whether or not W.LN.A.C. was properly named as a
spondent does not need resolution in this case; it is enough that Sea-Land is a respondent.

23 FM.C.



44 FEDERAL MARITIME COMMISSION

Should the USDA’s findings be preferred over ACIC's findings?
Without more, the answer is no. In this case, however, there is more.
Specifically, a review of the respective inspection reports indicate that
while ACIC neither weighed nor counted the contents of Sea-Land
container No. 22591, the USDA did. ACIC merely weighed the sealed
container and chassis and subtracted from that gross weight the “regis-
ter” weight of the chassis and the “register” weight of the container.
The remainder (i.e., 15,812 kilos, or 812 kilos more than the 15,000 kilos
stated on the bill of lading) was presumed by ACIC to be the weight of
the contents, The USDA, on the other hand, counted and weighed the
contents of the container and found that the average weight of the bags
of chestnuts was slightly under the stated per-bag-weight. Further, the
USDA found that there were two bags less than indicated on the bill of
lading for container No. 22591.%

In this case, therefore, it is concluded that the USDA’s findings
should be preferred over ACIC’s findings and that claimant is entitled
to a refund of overcharges in the amount of $894.11. Further, since as a
direct result of that overcharge claimant was wrongfully deprived of
the use of its money, it also is concluded that, in accordance with
Commission policy, claimant is entitled to interest at 12 percent. Again
in accordance with Commission policy, and as requested by claimant,
since claimant paid the amount of $894.11 on October 12, 1979, interest
will be awarded from that date until the date of the refund by Sea-
Land.

As to the sum of 8102.15, which represents claimant’s expense in
having the USDA verify the amount and weight of the cargo, claimant
does not use the term “damages™ as the basis for the requested reim-
bursement. The Settlement Officer believes, however, that reimburse-
ment for at least a portion® of such expense can be awarded in the form
of damages, if it can be concluded that (1) such damages were suffered
as a direct result of the above-found violation of the Act, and that (2)
“reparation may be granted” within the meaning of 46 C.F.R. 502.303.

Did the damages (i.e., the cost of the USDA's verification service)
occur as a direct result of the overcharge violation? Obviously so. To
conclude otherwise would be to conclude that no part of the expendi-
ture was necessary to prove claimant's case, and despite the record
herein, that claimant would have requested an impartial weight and
count check in any case. No such conclusion can be reached here.

® The contents of container No. 22591 was said by the shipper to contain 600 bags weighing & total
of 15,000 kilos, with each bag marked as weighing 25 kilos (600 x 25 = 15,000). The USDA, however,
counted only 598 bags, with an average weight fust under 25 kilos. Thus, the chestnuts in container
No. 22591 could not have weighed 15,000 kilos, much less 15,812 kilos.

® The sum of $102.15 represents the USDA’s service charge in connection with both containers --
not just container No. 22591, which is the only container directly involved in this case.

"MEMC



WILLIAM H. KOPKE, JR., INC. V. SEA-LAND & W.LN.A.C. 45

May reparation for damages be granted in this case? The Settlement
ificer is aware of no policy that would negate the literal meaning of
he rules, and equity? certainly favors an affirmative answer. Further,
ea-Land’s response to the claim simply ignored the matter of damages.

Accordingly, it is concluded that 46 C.F.R. 502.303 entitles claimant
o damages for that portion of the $102.15 applicable to container No.
2591.

As to the amount of damages to be awarded, a review of the
JSDA'’s inspection certificate for container No. 22591 clearly indicates
hat its charges, including overtime, amounted to $72.15. A telephonic
iscussion with the USDA inspector who signed the certificate con-
rmed that $72.15 does in fact represent the inspection and overtime
harges® related only to container No. 22591, and that no other charges
or any other services are included in that amount. It is concluded,
herefore, that the amount of $72.15 is the awardable amount of dam-
ges, exclusive of interest, to which claimant is entitled.

Although a viable argument can be made to the contrary, the Settle-
ent Officer does not believe that he can consider the remaining
mount of $30, which represents the USDA’s inspection fee for the
>cond container, as damages directly related to the overcharge viola-
on. While it is true that the USDA’s weight and count check of the
ags of chestnuts in the second container supplied strong evidence to
ipport the findings as to the weight of the bags of chestnuts in
ontainer No. 22591, that supporting evidence was not necessary to
rove claimant’s contention that an overcharge occurred with respect
y container No. 22591.

As to the question of whether interest should be awarded on the
mount of $72.15, it must be recalled that the underlying principal at
ork here is to make the injured party whole -- within the limits of the
ct, the rules and Commission policy.® The injury suffered by claimant
3 the result of its outlay to the USDA is not limited simply to the
nount of the outlay. Rather, just as in the case of the overcharge, this
jury also involves the loss of the use of claimant’s money. It is
oncluded, therefore, that claimant is entitled to interest at 12 percent,

7 This is not to imply that the rules enable the Settlement Officer to completely satisfy equity in this
se. The claimant will still be out-of-pocket for expenses such as attorney’s fees and will receive no
paration for the aggravation suffered as a result of this incident.

8 According to the USDA inspector, overtime begins at 4:30 p.m. The USDA’s weight and count
eck of container No, 22591, as stated on the inspection certificate, began at 4:35 p.m., October 12,
79. In that connection, the Settlement Officer notes that October 12, 1979 fell on a Friday. It was,
er all, ACIC who had detained the container on October 11 and held it until claimant could pay the
ditional charges on October 12. Only then could claimant arrange for delivery of the container to its
irehouse in the Bronx. It is a distinct possibility, therefore, that the only way claimant could have
oided overtime charges was to wait for at least two more days before allowing the USDA inspec-
n to begin.

" 46 C.E“R. 502.301-304 is based on section 22 of the Act. That section authorizes “‘full reparation to
» complainant for the injury caused by such violation”(emphasis supplied).
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but not from the date of October 12, 1979, as requested. The USDA's
invoice to claimant is stamped “Paid” on-a date which, although
blurred, appears to be October 24, 1979. Since telephone discussions
with claimant and its attorney could not elicit a different date, interest
on the amount of $72.15 will be awarded from the date of October 24,
1979.
Based on the foregoing, Sea-Land is hereby ordered to:
1) Refund to claimant the sum of $894.11, together with

interest at 12 percent from October 12, 1979, to the date
refund is made; and

2) Reimburse claimant in the additional amount of $72.15,
to%ether with interest at 12 percent from October 24,
1979, to the date such reparation is made,

Evidence of payment in accordance with this decision should be
submitted by Sea-Land in order to complete this record.

(S) ROBERT M. SkaLL
Settlement Qfficer
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DOCKET NO. 77-13
FIRST INTERNATIONAL DEVELOPMENT CORPORATION

V.

SHIP’S OVERSEAS SERVICES, INC.

reight charges collected by nonvessel operating carrier computed on the basis of the
unfiled rate, found to be unlawful. Reparation awarded.

Michael 4. McManus, Jr., for First International Development Corporation.
W. B. Ewers for Ship’s Overseas Services, Inc.

REPORT

July 17, 1980

Y THE COMMISSION:* (Tnomas F. MOAKLEY, Vice Chairman;
JaMEs V. DAY, Commissioner; PETER N. TEIGE, Commissioner)

This proceeding is before the Commission on Exceptions filed by
irst International Development Corporation (FIDCO) to the Initial
ecision on Remand issued by Administrative Law Judge William
easley Harris on October 30, 1979. Ship’s Overseas Services, Inc.
OS) filed a Reply to the Exceptions.

BACKGROUND
The matter began with the filing of a complaint by FIDCO charging
DS with violations of the Shipping Act, 1916 (46 U.S.C. 801, et seq.)
d seeking reparation from SOS in the amount of $553,484.71 for the
jury caused by such violations. Specifically, the complaint alleged
at whereas SOS had entered into an agreement with FIDCO to
range for the transportation of a shipment of steel pipe from Houston,
xas, to Benghazi, Libya, at the best rate available at the time of
ipment, SOS collected from FIDCO freight charges at the rate of
27.50 per measurement ton (m.t.) while shipping the cargo on a
ssel of the Jan C. Uiterwyk Company at the rate of $125.00 per m.t.1
1e collection of charges at $227.50 per m.t., which rate was never
ed with the Commission, FIDCO contends, was unduly or unreason-
ly prejudicial and disadvantageous, unjustly prejudicial and unreason-

Chairman Daschbach concurs in part and dissents in part. Commissioner Kanuk dissents. Commis-
er Teige did not participate in the previous Commission decisions served in this proceeding.
The rate of the Gulf-Mediterranean Ports Conference of which Uiterwyk was a member.
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able in violation of sections 14 Fourth, 16, 17 and 18 of the Shipping
Act, 1916,

In the Initial Decision served May 2, 1978,% the Presiding Officer
determined that SOS was not a common carrier and dismissed the
complaint for lack of jurisdiction. Because the Presiding Officer noted
in his Initial Decision that Complainant’s closing brief had not been
received, the Commission on exceptions remanded the proceeding to
the Presiding Officer for his- consideration of the Complainant’s brief.

On remand, the Presiding Officer reasserted the findings and conclu-
sions of his earlier decision.

The Commission on review reversed the Presiding Officer’s decision,
finding that in arranging for the transportation of FIDCO’s cargo SOS
had acted as a non-vessel operating common carrier by water and that
SOS’s failure to file with the Commission a tariff covering such trans-
portation violated section 18(b)(1) of the Shipping Act, 1916 (46 U.S.C.
817(b)(1)). The Commission, however, found the record insufficient for
ruling on FIDCO’s claim for reparation and again remanded the pro-
ceeding to the Presiding Officer for a determination of the amount of
reparation, if any, to be awarded FIDCO.,

PRESIDING OFFICER’S DECISION AND POSITIONS OF THE
PARTIES

In his Initlal Decision on Remand now under consideration, the
Presiding Officer dismissed the complaint and discontinued the pro-
ceeding on the ground that FIDCO had failed to introduce any new
evidence on remarnd and had not proven that SOS’s violation of section
18(b)(1) was the cause of any injury to it. Moreover, the Presiding
Officer expressed some doubts as to whether the parties had come in
with clean hands so that the matter could be equitably resolved.

In its Exceptions to the Initial Decision on- Remand FIDCO-contends
that the Presiding Officer failed, either in that decision or in his earlier
Initial Decision, to consider:

(1) FIDCO's arguments at law and equity on the question of
the injury and of damages caused FIDCO by SOS’s violation
of the statute;

(2) whether a rate 75% in excess of the rate paid SOS to the
underlying carrier was unreasonable;

(3) the purpose of section 18(b)(1) which is to prevent unrea-
sonable charges and provide review of rates in order to pro-
tect “unknown members of the public from unscrupulous ship-
pers [sic]”; _

(4) the Commission's decision in J, G. Boswell v, American
Hawgiian 8.8. Co., 2 U.S.M.C. 95 (1939), which requires an

% First International Overseas Corp: v. Ship’s Overseas Services; Inc., 18 S.R.R. 413 (1978).
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analysis of the reasonableness of the charge where there was a
failure to file a tariff.

FIDCO also excepts to the doubt expressed in the Initial Decision on
Remand on the parties” “clean hands” and contends that equity, in this
nstance, weighs heavily in FIDCO’s favor, Finally, it is argued that if
he Initial Decision is allowed to stand, carriers will be encouraged to
violate the statute and avoid the filing requirements of section 18(b)(1).

SOS, in reply, maintains that damages are not presumed but must be
sroven. It submits that because the further hearings to determine the
ymount of damages were held at FIDCO’s request, its failure to intro-
juce any evidence on remand on that question amounts to a fraud on
he Commission and to an abuse of the “judicial” process.

SOS insists that FIDCO has not shown that the rate charged was
injust or unreasonable or that it was in fact damaged. Citing Carion-
Print v. The Austasia Container Express, 20 FM.C. 31 (1977), SOS
sontends that the Commission has rejected claims for damages resulting
rom loss of business® and maintains that Complainant should have, but
1as not, shown that SOS’s failure to file a tariff was the proximate
sause of a specific injury to it, which it allegedly has not done. Finally,
SOS again reasserts its position that it is not a common carrier subject
0 FMC regulation.

DISCUSSION

The Commission has previously found that SOS utilized the services
»f Charles Ragan to procure business and that it shipped FIDCO’s
argo under its own name and assumed liability for the safe water
ransportation and delivery of the cargo at the port of destination.* On
hat basis it was determined that in arranging for the movement of
FIDCO’s cargo to Benghazi, SOS had acted as a non-vessel operating
~ommon carrier and that its failure to file a tariff covering the transpor-
ation was violative of section 18(b)(1).

On exceptions, SOS again denies that it is a common carrier subject
o regulation and refers to arguments made in earlier pleadings. Howev-
:r, the matter of SOS’s status has already been fully considered in an
-arlier opinion and will not be discussed further. SOS’s exception to the
sontrary is therefore rejected. Accordingly, the only remaining issue
sefore the Commission is FIDCO’s claim for reparation and damages.

Section 22(a) of the Shipping Act, 1916, provides, in relevant part:

That any person may file with the board a sworn complaint
setting forth any violation of this Act by a common carrier by

3 That decision turned on the question of the standing of the shipper to claim reparation for freight

yvercharges paid by the consignee.
4 The essential facts are as set forth in the Commission’s decision served March 23, 1979, which is

ncorporated herein.
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water, or other person subject to this Act, and asking repara-

tion for the injury, if any, caused thereby. The board, if the

complaint is filed within two years after the cause of action

accrued, may direct the payment . . . of full reparation to the

complainant for the injury caused by such violation. (Empha-

sis added) 46 U.S.C. 821(a).
As mentioned, the Initial Decision on Remand held that FIDCO had
not proven any injury caused by the violation of the statute. FIDCO,
however, claims that it was indeed injured and seeks reparation in the
amount of $553,484.71, $500,000 of which is claimed for the loss of
business and profits and as punitive damages, while $53,484.71 repre-
sents the 75 percent difference in the amount SOS collected from
FIDCO over the charges SOS paid the underlying ocean carrier.

With regard to the claim of lost business and. profits, the Presiding
Officer correctly found that FIDCO has failed to establish that SOS’s
violation is the proximate cause of any such losses by FIDCO. The
Presiding Officer’s decision is therefore adopted in that respect.

With respect to FIDCO’s claim of injury resulting from the excess in
freight charges paid by FIDCO over the amount SOS paid the underly-
ing ocean carrier, SOS does not deny that it received payment on the
basis of the unfiled rate, but insists that FIDCO was not injured thereby
because it had agreed to the payment of that rate. Upon close examina-
tion, this argument proves itself to be without merit.

The primary purpose of section 18(b) is to prevent discrimination
among shippers and to make the use of an unfiled rate unlawful. The
courts, this Commission, and the Interstate Commerce Commission
(under similar provisions of the Interstate Commerce Act) have long
recognized that although carriers subject to regulation may establish
rates under private contracts with shippers, the rates so agreed upon
may be collected only when set forth in a tariff duly on file and in
effect at the time of the shipment. As the Supreme Court explained in
Armour Packing Co. v. United States, 209 U.S. 56 (1908), in referring to
section 6 of the Interstate Commerce Act:®

There is no provision excepting special contracts from the
operation of the law . . . . There is no provision for the filing
of contracts with shippers and no method of making them
public . . . If the rates are subject to secret alteration by
special agreement then the statute will fail of its purpose to

s P.L. 95-473 recodified the Interstate Commerce Act without substantive change. The pertinent
portions of section 6 now appear at 49 U.S.C. 10761 and 10762. These provisions closely parallel sec-
tion 18(b) of the Shipping Act, 1916, which, among other things: (1) requires that water carriers en-
gaged in foreign commerce file with the Commission tariffs containing all their rates and charges; (2)
sets forth the conditions upon which tariffs of such rates and charges will become effective; (3) prohib-
its carriers from receiving a different compensation than provided in their tariffs; and (4) makes unlaw-
ful the use of a rate whose filing was rejected by the Commission.
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establish a rate duly published, known to all and from which
neither shipper nor carrier may depart. 209 U.S, at 81.¢

he Shipping Act similarly prohibits special arrangements between
lippers and carriers unless their terms are fully disclosed in the tariff.
ariff Filing Practices, Etc. of Containerships, Inc., 9 EM.C. 56 (1965);
wvestigation of Tariff Filing Practice, 7 F.M.C. 305-(1962); Intercoastal
1vestigation, 1 U.8.8.B.B. 400, 416 (1935). Indeed, the tariff adherence
xquirements of the federal common carrier statutes are so strict? that,
hen properly filed, tariffs have the force of law and strict liability is
nposed upon shippers and carriers alike.8

The question presented by the instant case therefore.reduces itself to
hat reparation may a shipper receive when a carrier has unlawfully
llected charges for untariffed services. SOS’s argument that FIDCO
ay receive nothing is based upon the assumption that a carrier with-
nt a tariff may not be penalized for “misrating” freight (or for giving
bates or refunds) despite being in plain violation of section 18(b),
scause there is no “lawful” rate against which the unlawful charges
an be measured.®

o See also Atchison T. & S.F. Ry. Co. v. Robinson, 233 U.S. 173 (1913); Chicago & Alton R.R. Co. v.
rby, 225 U.S. 155 (1912); Texas & Pac. Ry. v. Mugg, 202 U.S. 242 (1906); New York, NH. & H R.R.
. v. JCC, 200 U.S. 361 (1906); Bernstein Bros. Pipe & Machinery Co. v. Denver & R. G. W. R.R. Co.,
3 F. 2d 441 (10th Cir. 1951); Northern Valley Transfer, Inc. v. FCC and USA, 192 F. Supp. 600, 604
.NLJ. 1961); S. L. Sheppard & Co. v. Agwilines, Inc.,, 39 F. Supp. 528, 531 (D.S.C. 1941); American
vadcasting Companies, Inc. v. F.C.C,, No. 78-1968 (D.C. Cir., April 28, 1980).
? Principles of equity which might prevail in other contractual situations are inapplicable to freight
e disputes. Thus, when carriers rate shipments in good faith reliance on cargo descriptions furnished
the shipper, they may nonetheless be held in violation of section 18(b)(3) and ordered t0 pay repa-
ion if the shipper submits evidence showing that the commodity transported was something other
in that described in the shipping documents. E.g., Durite Corp. v. Sea-Land Service, Inc., 20 FEM.C.
4 (1978), aff’d without opinion Sea-Land Service, Inc. v. Federal Maritime Commission, 610 F.2d 1000
.C. Cir. 1979); Sun Co., Inc. v. Lykes Bros. Steamship Co., Inc., 20 F.M.C. 67 (1977); Abbott Laborato-
s v. Alcoe Steamship Co., 18 F.M.C. 376 (1975); Western Publishing Co., Inc. v. Hapag Lloyd A.G,, 13
L.R. 16 (1972).
8 Louisville & N.R.R. Co. v. Maxwell, 237 U.S. 94 (1915);, Pennspivania R.R. Co. v. International Coal
ning Co., 230 U.S. 184 (1913); Chicago, B. & 0. R. Co. v. Ready Mixed Concrete Co., 487 F.2d 1263
h Cir. 1973); U.S. v. Pan American Mail Line, Inc., 359 F. Supp. 728 (S.D.N.Y. 1972). The recent
endment to section 22 of the Shipping Act, 1916 strengthening the Commission’s authority to pros-
ste rebating underscores the Congressional intent that tariff adherence requirements be rigidly en-
ced. P.L. 96-25, 93 Stat. 71, effective June 19, 1979. The need for a tarff on file as a condition
cedent to the collection of freight charges is further illustrated by the requirement under the special
cket procedure established pursvant to section 18(b}(3) that, when the failure to timely file a new
e is inadvertent, or due to error, before applying to the Commission for relief, the carrier must file a
1I'f setting forth the rate sought to be charged. See e.g., Airlex Shipping A/C v. Lykes Bros. 5.5, Co.,
, 19 EM.C. 16 (1975); Oppenh International Corp. v. Moore-McCormack Lines, Inc., 15 FM.C.
(1971)
? FIDCO relies heavily upon domestic commerce decisions. In J. G. Boswell v. American-Hawaiian
. Co., 2 USM.C. 95 (1939), the Commission held that although certain carriers had collected
irges without tariff authority, complainants were not entitled to reparation “unless the sum paid by
mplainants amounted to an unjust and unreasonable exaction for the service performed.” Id. at 105.
e Interstate Commerce Commission has heid that when transportation services are rendered with-
 a tariff on file, the ICC may find reasonable charges therefor and award reparation where the
wrges collected were excessive. Manufacturers Shippers Cooperative Ass'n v. Erie R. Ce., 311 L.C.C.
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Although the Commission has no -authority to prescribe just and
reasonable rates in foreign commerce, !¢ if section 18(b) is to be reason-
ably construed- to fulfill its legislative intent, an ocean carrier should not
be allowed to collect and retain the fruits of its unlawful act.!* Tariff
filing requirements benefit and protect shippers by subjecting rates to
public scrutiny and the pressures of competing market forces, thereby
ensuring not only equal treatment, but also equal: opportunity for all
shippers, especially those less experienced in transportation matters.
The collection of untariffed rates in violation of the statute deprives the
shipper of those benefits and this deprivation causes injury for which
reparation may be granted under the terms of section 22 of the Ship-
ping Act, 1916.

Because an unfiled rate is unlawful per se, the shipper suffers a legally
cognizable injury at the time it pays the unlawful charges.!? The
premise that damages must be proven rather than presumed does not
prevent an award of reparation in circumstances where, as here, the
disputed charges were unlawful in their entirety. Similar arguments
were rejected by the Supreme Court 65 years ago when it held that
proof of particular pecuniary loss to the shipper was unnecessary in
overcharge cases and that damages could be awarded upon mere proof
that a higher rate was paid. Lehigh Valley R. Co. v. Meeker, 236 U.S.
412 (1915).13

Even though a carrier may not collect charges based on an untariffed
rate, the Commission may, in the exercise of the discretion granted by
section 22 and as determined by the circumstances of each particular

637, 641 (1960); Southwastern Petroleum Co., Inc. v. S. W. R. Co,, 310 LC.C. 431 (1960); Hackney Bros.
Body Co. v. N.Y. Central R. Co., 266 L.C.C. 795, 798 (1946); Ciries Service Ol Co. v. Erie R. Co., 237
1.C.C. 387 (1944); International Paper Sales Co. v. Georgia R & B: Ca., 213 1.C.C. 67, 68 (1933); Bannon
v. Southern Express Co., 13 L.C.C. 516 (1908).

10 Section 18(a) of the Shipping Act, 1916 (46 U.S.C. 817(s)) and sections 3 and 4 of the Intercoas-
tal Shipping Act, 1933 (46 U.S.C. 845 and 845(a)) provide for ratemaking suthority in. domestic off-
shore trades only. The unflled rate is.not being challenged under section 18(b)(3) which forbids rates
which are 80 unreasonably high or low as to be detrimental to United States foreign commerce.

11 The duty to file rates and charges and to-strictly adhere to tariffs is the same for both foreign and
domestic commerce catriers. If carriers which flle no tariffs were permitted to benefit from the reten-
tion of revenues from negotiated rates, the result would be that carriers which do obey the law would
be held to more stringent standards than those which do not.

18 ddams v, Mills, 286.U.S. 397, 407 (1932); News Syndicate Co. v. N.Y. Central R, Co,, 275 US. 179
(1927); Loulsville & Nashville R.R. Co. v. Sloss-Sheffleid-Steel & Iron Co., 269 U.8, 217 (192%). See alto
Southern Pacific Co. v Darnell-Taenzer Lumber Co., 245 U.S. 531, 534 (1918), where the Court noted
that: . -

The-tendency of the law, in regard to damages, ls not to go beyond the first step. It holds the
carrler liable if proximately the plaintiff has suffered a loss. The plaintiffs suffered a loss to
the amount of the verdict when they paid. Their claim accrued at once in the theory of the
llw [ N 3
The carrier cught not to be allowed to retain his illegal profits and the only one who can
take it from him is the one that alone waa in relation with him, and from -whom the carrier
took the sum. 243 U.S. at 533-534.

18 See also qases cited in n. 12, supra.
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case, consider whether to permit the carrier to retain out of pocket
expenditures made for the benefit of the shipper.* In this instance, the
record shows that of the $123,101.38 it collected from FIDCO, SOS
paid $69,616.67 in freight charges for the water movement of the cargo,
which is the amount FIDCO would have paid for the ocean transporta-
tion had it dealt directly with the ocean carrier.1® FIDCO claims as
reparation only the balance of $53,484.71, which amount reflects the
difference between the amount collected by SOS and the cost of the
transportation service which FIDCO received and from which FIDCO
benefitted. In view of the Commission’s authority to make equitable
adjustments in the amount of reparation awarded, Consolo v. Federal
Maritime Commission, 383 U.S. 607 (1966), FIDCQ will only be grant-
ed reparation for the balance of $53,484.71, with interest calculated
from the date of payment.

Other contentions and arguments not specifically discussed have nev-
ertheless been considered and found to be without merit.

THEREFORE, IT IS OQRDERED, That the Presiding Officer’s Ini-
tial Decision on Remand is adopted to the extent it denies FIDCO’s
claim for damages for loss of business or profits and is vacated in all
other respects; and

IT IS FURTHER ORDERED, That FIDCO is hereby awarded
reparation in the amount of $53,484.71 with interest of 12 percent per
annum from the date of payment of the freight charges found unlawful
herein; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

(S) Francis C. HURNEY
Secretary

14 Soe United States v. Columbia Steamship Company, 17 FM.C. 8 (1973).
18 Jt is apparent from the record that FIDCO lacked experience in matters concerning ocean trans-

portation.
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Chairman Richard J. Daschbach, concurring in part, dissenting in part.

1 do not agree with the majority in its conclusion as to the amount of
reparation to be granted to the shipper. ' '

Ship’s Overseas Services, Inc. (SOS), has acted as a regulated non-
vessel operating common carrier -with - respect’ to the  subject cargo
shipment and failed to file a tariff covering that shipment in violation of
section 18(b). The majority correctly notes that rates established under
private contracts between shippers and carriers “may be collected only
when set forth in a tarlff duly on file and in effect at the time of
shipment.”(p.50) (emphasis added) The majority also recognizes:that an
unfiled rate is unlawful per se, and- that legally cognizable injury imme-
diately arises upon the payment of such a rate. It further states that:

The premise that damages must be proven rather than pre-
sumed does not prevent an award of reparation in circum-
stances where, as here, the disputed charges were unlawful in
their entirety. (p.52)

Despite this analysis, the majority invokes the aegis of the Commis-
sion’s discretionary power to establish reparations awards under section
22 of the Act, and denies the shipper the return of its fu/l payment,
thereby partially sanctioning SOS' violation of the law.

The foundation of regulated liner shipping is the filed tariff. The
Shipping Act, 1916, requires strict adherence to these tariffs in order to
maintain stability and regularity in the U.S. liner trades and to protect
shippers from discriminatory, capricious or unscrupulous deviations
from published rates. Any effort by the Commission to substitute ‘dis-
cretionary’ ratemaking for enforcement of strict tariff adherence erodes
the foundation of the tariff filing system. Consequently, I would require
the return to the shipper of all monies collected by SOS for the
shipment of the cargo involved in this proceeding.
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Commissioner Leslie Kanuk, dissenting.

The majority’s opinion is based on the best of intentions and my
sympathies are with them. Unfortunately, the law is not. Section 22
permits the award of reparations for injuries resulting from violations of
the Shipping Act. The only violation here is a failure to file a tariff for
the negotiated rate. This violates section 18(b}(1) of the Shipping Act.
Had SOS properly filed the rate resulting in the $123,101.38 charge,
there would be absolutely no cognizable action which this agency
could entertain. However, the section 18(b)(1) violation by SOS has not
in my opinion, been properly linked to an injury suffered by FIDCO.
Even if injury is presumed, I can find no rationale for awarding repara-
tions in the amount of $53,484.71 as a direct result of failure to file a
tariff.

It is unfortunate that the law sometimes does not permit us to act in
complete accordance with our good intentions. However, I view
FIDCO’s situation to be one best remedied in a forum with equity
powers.

This regulatory agency cannot properly honor FIDCO’s request for
reparations.
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DOCKET NO. 79-101
LORESCO INTERNATIONAL, INCORPORATED
V.

YAMASHITA-SHINNIHON STEAMSHIP COMPANY, LIMITED

NOTICE

July 17, 1980

Notice is given that no exceptions have been filed to the June 16,
1980 initial decision in this proceeding and the time within which the
Commission could determine to review that decision has expired. No
such determination has been made and, accordmgly, that decision has

become administratively final,

(S) Francis C. HURNEY
Secretary
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DOCKET NO. 79-101
LORESCO INTERNATIONAL, INCORPORATED

v

YAMASHITA-SHINNIHON STEAMSHIP COMPANY, LIMITED

Complainant, an exporter of a backfill product known as “Loresco Type DW2,” made
ten shipments of this product via respondent carrier during December 1977 through
February 1978. Complainant contends that the product should have been rated as
“calcined petroleum coke” instead of “artificial graphite.” Respondent rated the
shipments under the latter tariff item, as a result, deriving an aggregate amount of
$15,634.67, in additional freight. It is held that:

(1) The preponderance of the evidence shows with reasonable certainty and definite-
ness that the product was in fact “calcined petroleum coke” since the raw petroleum
coke from which it was made was never heated to the level necessary to convert
“calcined petroleum coke” to *“artificial graphite.” Moreover, respondent has in
effect acknowledged this fact by paying a later claim on the same product, after
being informed of the true nature of the product.

(2) Complainant is entitled to show what actually moved notwithstanding erroneous
descriptions inserted into bills of lading, or export declarations, especially in such a
case as this in which the shipper was apparently inexperienced in exporting its
product and unfamiliar with respondent’s tariff structure.

(3) Reparation in the aggregate amount of $15,634.67 is awarded plus interest on each
individual overcharge from date of payment at the rate of 12 percent, as prescribed
by current Commission policy.

Joseph F. Tatum, Jr., for complainant Loresco International, Inc.

Thomas E. Kimball and Charles L. Coleman, for respondent Yamashita-Shinnihon
Steamship Co., Ltd,

INITIAL DECISION! OF NORMAN D. KLINE,
ADMINISTRATIVE LAW JUDGE

Finalized July 17, 1980

This case commenced with the filing of a complaint on December 13,
1979. Complainant, Loresco International, Incorporated, is in the busi-
1ess of selling carbon products overseas. Complainant alleges that re-
jpondent, Yamashita-Shinnihon Steamship Company, Limited, a
ommon carrier by water engaged In the foreign commerce of the
United States, overcharged it on 10 shipments of a product known as

1 This decision will become the decision of the Commission in the absence of review thereof by the
“ommission (Rule 227, Rutes of Practice and Procedure, 46 C.F.R. 502.227).
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“Loresco Type DW2 Backfill” which respondent carried during the
period December 1977 through February 1978 from New Orleans to
Japan under services and rates published in respondent’s intermodal
tariff (the Pacific Westbound Conference Westbound Intermodal Tariff
No. 8). Loresco alleges that respondent misclassified the products in
question as “artificial graphite” whereas, according to Loresco, the
products are actually “calcinated” or “calcined petroleum coke.”
Loresco claims that this misclassification constitutes a violation of sec-
tion 18(b)(3) of the Shipping Act, 1916, and that, as a result, Loresco
paid additional freight in the amount of $15,634.67, which it now seeks
as reparation.

Following the filing and serving of the complaint, respondent,
through its general agent, requested additional time to file its answer so
that it could retain Conference counsel under the Conference’s rules. A
further reason for this request was to enable respondent to file a full
and'complete answer which would deal more thoroughly with the
issues than would a perfunctory general-denial answer. In granting
permission to respondent, I also advised complainant, who was not
represented by an attorney or by a registered Commission practitioner,
that it was incumbent upon complainant to furnish adequate evidence
showing the nature of its product known as “Loresco Type DW2
Backfill” since complainant had submitted nothing but bills of lading,
tariff pages, copies of Commission regulations, a corrected invoice, case
citations relating to the two-year statute of limitations, and a one-page
chemical analysis, none of which appeared to show that the product
was in fact “calcinated” or “calcined petroleum coke” rather than
“grtificial graphite.” Thereafter, on January 25, 1980, and April 30,
1980, complainant supplemented its evidentiary submissions with sales
literature, export shipping instructions, packing lists, a chemical analy-
sis, and a letter and affidavits from Loresco’s president explaining that
the product was “calcined petroleum coke.” Finally, in response to my
further instructions, complainant, on May 12 and 20, 1980, through its
freight forwarder, W.R. Zanes & Co. of La., Inc., furnished canceled
checks and other evidence relating to the date of payment on two
shipments for which the bills of lading appeared to be dated more than
two years prior to the filing of the complaint, Since the Commission
has held that date of payment may be used to calculate the two-year
period of limitation under section 22 of the Act, the furnishing of this
evidence was essential to enable me to consider claims of overcharges
on these two shipments on the merits. See Sun Co. v. Lykes Bros., 20
FM.C. 67, 69 (1977); TDK Electronics Co., Ltd. v. Japan Lines, Ltd.,
F.M.C. Docket No. 79-87, May 20, 1980, p. 3. Complainant also fur-
nished a legible copy of one bill of lading which had originally been
furnished in an illegible form.
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DISCUSSION AND CONCLUSIONS

THE EVIDENTIARY SUBMISSIONS OF THE PARTIES

The issue for determination in this case is simply whether the prod-
uct shipped by respondent known as “Loresco Type DW2 Backfill” is
“calcinated” or “calcined petroleum coke” rather than “artificial graph-
ite.” If it is the former, then respondent has overcharged Loresco in
violation of section 18(b)(3) of the Act because respondent applied the
higher rate for “artificial graphite” published in its tariff at the time of
the shipments in question.? In determining this issue, I must also deter-
mine the subsidiary issue of whether the evidence submitted by Loresco
is sufficient to sustain its contention that the product was in fact
“calcined petroleum coke.”

As mentioned above, Loresco submitted its evidence at several differ-
ent times and in different forms. At the time of filing the complaint
(December 13, 1979), complainant submitted various documents consist-
ing of the pertinent bills of lading, tariff pages, Commission regulations,
a corrected invoice, chemical analysis, and case citations. These docu-
ments, while useful in providing background information, did not dem-
onstrate whether the product “Loresco Type DW2 Backfill” was “cal-
cined petroleum coke” or “artificial graphite.” For example, the various
bills of lading for the ten shipments involved merely showed that the
commodity had been described as “Loresco Type DW2 Backfill.”
After I advised complainant that its evidence required supplementation
if complainant wished to pursue its claims, Loresco furnished additional
evidence in the form of sales literature, export shipping instructions,
packing lists, chemical analyses, affidavits of Loresco’s president, Mr.
Joseph F. Tatum, Jr., excerpts from a chemical reference book, and
evidence showing dates of payment for all ten shipments.

Respondent replied several times in response to the various allega-
tions and to the evidence submitted by Loresco. Initially, on January
28, 1980, respondent filed its answer and brief in support thereof.
Respondent denied that it had misrated the shipments in question,
although generally acknowledging the veracity of the bills of lading
and the fact that respondent had denied the claims when they had been
submitted under the Conference’s rules because they had not been
submitted within the time period required by Conference Rule 20. (See

2 Complainant is claiming that a rate of $94 per kt should have been applied. This was the rate
published in respondent’s tariff for “Petrolenm Coke N.O.S. packed” with an Item No., at that time, of
332 9000 40. .(See tariff, 9th rev. page 403, attached to complaint.) According to the rated bills of
lading for the ten shipments and the table of calculations attached to the complaint, respondent rated
nine of the shipments at $117 per cubic meter and one shipment at $117 per kt. Respondent admitted
that it assessed the $117 per cubic meter rate on the nine shipments but couldn’t read the rated bill of
lading showing $117 per kt. Complainant later furnished a legible copy of that bill of lading, dated 12/
17/71, showing the rate as $117 per kt. The $117 WM rate which respondent charged was that for
“artificial or colloidal graphite” with an Item No., at the time of the shipments, of 599 7200 00. (See
the two tariff pages 524 attached to respondent’s Brief in Support of Answer to Complaint.)
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letter from respondent’s agent, Lilly, dated September 19, 1979, at-
tached to the complaint) Respondent also acknowledged that it had
rated the shipments as “artificial graphite.” However, respondent
argued that the shipments had moved in sealed containers, leaving
respondent with minimal opportunity to verify the contents of -the
container, that Loresco submitted evidence which was insufficient to
carry complainant’s “heavy burden of proof,” and that the evidence
submitted was consistent with respondent’s rating the shipments as
“artificial graphite.” Respondent also commented on the fact that some
of the evidence submitted was illegible and that at least two of the
shipments moved on bills of lading which were stamped “freight pre-
paid” and were dated December 8, 1977, a date beyond the two-year
period of limitation prescribed by section 22 of the Act since the
complaint was filed on December 13, 1979. Finally, respondent con-
tended that the export declarations which it located and furnished for
the record relating to six of the shipments in question show that the
commodity classification number selected for export purposes (the
“Schedule B” number)® was the number for “artificial graphite.”
Therefore, argued respondent, both the bills of lading and the export
declarations indicate that the product shipped was “artificial graphite”
rather than “calcined petroleum coke.” Respondent also furnished addi-
tional evidentiary materials for the record, including tariff pages show-
ing how its tariff had been conformed to the “Schedule B” numbers,
and excerpts from a chemical dictionary explaining the physical differ-
ences between “calcined petroleum coke” and “artificial graphite.”
Because respondent had not had an opportunity to analyze and com-
ment upon some of the evidence which was submitted by Loresco on
January 25, 1980, consisting of sales literature, packing lists, a letter
from Loresco’s president, and a chemical analysis, I granted respondent
permission to file additional responses. (See Notice of Instructions to
Supplement the Record, March 31, 1980.) Respondent did so and
argued that the additional evidence still did not show that the product
in question was “calcinated petroleum coke.” Respondent contended
furthermore that the chemical analysis- was not shown to be that for
“calcinated petroleum coke,” that the packing lists continued to show
“Loresco Type DW2 Backfill” as did the sales literature, and that the
literature suggested that some of the component parts of this product
might have been graphite. In short, respondent again argued that
Loresco had not carried its burden of proof and that respondent had
relied upon the information presented to it in the bills of lading and

8 This so-called “Schedule B” number-entered on export declarations refers to a list of numbers
printed in the Schedule B Statistical Classification of Documents and Foreign: Commodities Exported
from the United States, published by the U.S. Department of Commerce,
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export declarations which indicated that the product shipped was *“arti-
ficial graphite.”

After the filing of respondent’s supplemental arguments described
above, complainant filed its last evidence and arguments as permitted
under my ruling of March 31, 1980, cited above.* In this last submis-
sion, dated April 30 and May 1, 1980, Loresco furnished product
literature, excerpts from a book entitled Carbon and Graphite Handbook,
and affidavits explaining how the product was manufactured so that it
became “calcined petroleum coke” rather than “artificial graphite.”
Except for a few later documents relating to dates of payment and one
illeglble bill of lading, the above materials completed Loresco’s eviden-
tiary case. Because the record seemed sufficient for me to issue an
initial decision without the need for oral hearing and cross-examination,
I instructed the parties to advise me if they consented to my following
such procedure. (See Final Instructions to Furnish Additional Evidence
and Advise Regarding Desired Procedure, May 6, 1980.) In the interest
of avoiding unnecessary expense and delay which a trial-type hearing
would have caused, both parties consented. To its credit, respondent
not only agreed that a trial-type hearing was unnecessary but acknowl-
edged that such formal hearing “would be wasteful of the resources of
all parties and the Commission.”5

ANALYSIS OF THE EVIDENCE AND ARGUMENTS

Analysis of the evidence and arguments submitted by both parties
reveals that there is essentially only one factual issue to be resolved in
this case, namely, whether the product known as “Loresco Type DW2
Backfill” was heated to the level necessary to convert “calcined petro-
leum coke” into *“artificial graphite.” The evidence, especially the prod-
uct literature, shows that the product in question is a “backfill,” i.e., a
substance intended to be used to fill in a trench or excavation surround-
ing a foundation.® Furthermore, there appears to be no dispute regard-
ing the fact that the backfill is a carbon product and that it originated.
as raw petroleum coke, i.e., a residue of petroleum distillation.” There-

4 1n that ruling 1 noted that in cases of this type it is customary for complainant, who has the
burden of proof to file the last pleading. For example, under the Commission s shortened procedures
(Rules 181 through 187, 46 C.F.R. 502.181-187), when both parties wish the case to be decided upon
written pleadings and evidence, complainant has the right to file its memorandum in reply to respond-
ent within 15 days after respondent’s answering memorandum. (See Rule 184, 46 C.F.R. 502.184.) As I
note later, both parties in this case have consented to the use of the shortened procedure.

& Although respondent consented to my issuing a decision without needless oral hearings and cross-
examination, respondent did prepare and file cogent pleadings together with useful evidence which
served to narrow the issues in this case considerably, thereby helping to move the case along to
prompt disposition.

8 According to Webster’s Third New International Dictionary (p. 158), a “backfill” is “the material
used in backfilling” or “the refilling of a trench or other excavation or of the space around a founda-
tion.”

7 “Petroleum coke” is defined as a residue “obtained as the final still preduct in the distillation of
crude petroleum.” Webster’s Third New International Dictionary (p. 1691).
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fore, the only question is whether this raw petroleum coke was heated
to the level necessary to convert it into artificial graphite.

Respondent itself argued and furnished evidence showing that al-
though “raw petroleum coke,” “calcined petroleum coke,” and “artifi-
cial graphite” are related products of carbon, the critical distinction
between the latter two is the degree to which the raw coke was heated
in the manufacturing process. Thus, as respondent states:

Raw coke becomes “calcined” after being heated to 1200-1300
degrees C. Coke changes into artificial graphite when it is
heated above 2400 degrees C. (Brief in Support of Answer t0
Complaint, p. 4 n. 7.)

The excerpts which respondent has furnished from a reference book
entitled Kirk-Othmer Encyclopedia of Chemical Terminology (1968 and
1978 editions) fully support the above quotation and describe the proc-
ess of “calcination” and manufacture of artificial graphite in some
detail. Another reference work furnished by complainant, entitled
Carbon and Graphite Handbook, written by Charles L. Mantell (Library
of Congress No. 67-29457) appears to agree substantially with respond-
ent’s authority., This author states that “graphitization can be described
in a series of steps which occur as the temperature is raised to 2500-
3000 degrees Centigrade.” (See book cited, p. 9, quoted in complain-
ant’s pleading received May 3, 1980, and attached to letter from com-
plainant, dated May 1, 1980.)

Both complainant’s and respondent’s textbook authorities appear to
agree substantially as well as to the nature of the “calcination process.”
Thus, complainant’s authority (Carbon and Graphite Handbook) indi-
cates that “calcination” is merely a heating process and that incipient
graphitization does not commence until the heating or “calcining” ex-
ceeds 1300 degrees Centigrade. (See book cited, p. 9.) Full graphitiza-
tion does not occur, according to complainant’s authority, until the
temperature is raised to 2500-3000 degrees Centigrade, as I mentioned
above. As noted, respondent’s authority stated that raw coke became
“calcined” after being heated to temperatures of 1200-1800 degrees
Centigrade and further stated that “artificial graphite” is not created
until the carbon product is heated above 2400 degrees Centigrade.

Accordingly, it is obvious that Loresco’s backfill could not have been
converted into “artificial graphite” unless it had been heated to a
temperature of at least 2400 or 2500 degrees Centigrade depending
upon which authority one relies. Furthermore, it is obvious that the
raw petroleum coke should be considered to have become “calcined”
petroleum coke if it has been heated either between 1200 to 1800
degrees Centigrade according to the respondent’s authority or between
1000 to 1300 degrees Centigrade according to complainant’s authority.
(See Carbon and Graphite Handbook, p. 9, cited above.)
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The determination of the nature of “Loresco Type DW2 Backfill,”
therefore, in large measure boils down to the manufacturing process,
i.., to what temperature was the raw petroleum coke heated. Respond-
ent contends that complainant is in a much better position to provide
evidence regarding the composition of its product. (See respondent’s
supplemental reply, received April 14, 1980, p. 1.} But complainant has
furnished the evidence. According to the unrefuted affidavit of Lores-
co’s president, Mr. Joseph F. Tatum, Jr., the product in question could
not possibly have become “artificial graphite” because the temperature
to which it was raised in the kiln never exceeded 1315 degrees Centi-
grade. Indeed, the average temperature in the center of the kiln is only
in the range of 1200 degrees Centigrade and the product is heated to
about 1300 degrees Centigrade only for a short period of time. Because
this affidavit is so critical to my finding that the product in question is
in fact “calcined petroleum coke,” I quote the affidavit in full as
follows:

The calcination of “Loresco Type DW2 Backfill” is per-
formed in a rotary kiln lined with fire brick. The kiln is
approximately 11" in diameter, and approximately 80’ long. As
the calcined fluid petroleum coke enters the kiln, in what we
call the front of the kiln, it has a temperature of about 871
degrees Centigrade. As it reaches the center of the kiln, and
only for a short period of time, it reaches a momentary tem-
perature in the range of about 1300 degrees Centigrade. The
maximum which has ever been recorded was 1315 degrees
Centigrade, and the average temperature of the center burned
of the kiln is in the range of 1200 degrees Centigrade, When
the kiln is running in the range of 1300 degrees Centigrade, we
experience brick problems and hence do not often approach
the temperature of 1300 degrees Centigrade. At the tail of the
kiln, the temperature has decreased and the average outfall of
the material is approximately 870 degrees Centigrade. To the
best of my knowledge, the above is true and factual.

Although the above evidence is sufficient to show that the product in
question is in fact “calcined petroleum coke” as complainant has al-
leged, this evidence does not stand alone. Complainant alleges and
respondent admits that several months after the ten shipments in ques-
tion, Loresco filed a claim with respondent on another shipment of its
product, which claim respondent honored. This later shipment, which
sailed from Oakland on August 14, 1978, moved under a bill of lading
which, unlike the bills of lading relating to the shipments in question,
showed a “Schedule B” number (517.5120) for “petroleum coke, cal-
cined.” (See Brief in Support of Answer to Complaint, p. 5.) The bill of
lading for this claim which respondent paid is attached to the com-
plaint. It is dated August 5, 1978, and describes the product as “Backfill
DW2.” Respondent, as noted, admits that it honored this claim. The
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only distinction which respondent offers between this honored claim
and the claims for the 10 shipments in question which it contests is that
the bill of lading on the honored claim listed the correct “Schedule B”
number. Therefore, respondent did not deny that the “Type DW2
Backfill” shipped by Loresco was “calcined petroleum coke” apparent-
ly because it relied upon the fact that the correct “Schedule B” number
was shown on the bill of lading. However, respondent is denying the
present claims on the grounds that the bills of lading and export
declarations showed the wrong “Schedule B” numbers and that none of
the documents shown to respondent at least prior to the final affidavit
which I have quoted showed that the product was “calcined petroleum
coke” rather than “artificial graphite.” Furthermore, since the bills of
lading and export declarations showed the “Schedule B” number for
“artificial graphite,” respondent feels it was justified in rating the prod-
uct as “artificial graphite.”

GOVERNING PRINCIPLES OF LAW

The Commission has held for some time that a shipper is entitled to
reparation for overcharges if the shipper can show what actually
moved notwithstanding an incorrect description which the shipper or
its forwarder may have placed on the bill of lading. The leading case is
recognized to be Western Publishing Co. v. Hapag-Lloyd A.G., 13 S.R.R.
16 (1972), but this was the Commission’s view even before that case.
See, e.g., Union Carbide Inter-America v. Norton Line, 14 F.M.C. 262,
264 (1971), and the case cited therein.® Although the basic doctrine
holding that the shipper can recover for an overcharge if it can show
what actually moved is still the law, the Commission has refined it in
various ways. Thus the Commission has adopted language explaining
the Western Publishing doctrine to mean that the shipper “must set forth
sufficient facts to indicate with reasonable certainty and definiteness the
validity of the claim.” See Merck Sharp & Dokme v. Atlantic Lines, 17
F.M.C. 244, 245 (1973), and the cases cited therein; Sun Co. v. Lykes
Bros., 20 FM.C. 68, 70 (1977). A decision to award reparation is issued,
furthermore, after consideratlon of “ail the evidence of record with no
single document or piece of evidence necessarily being controlling,”
Kraft Foods v. Maore McCormack Lines, Inc., 19 FM.C. 407, 410 (1976).

Although some Commission decisions reiterate the statement that a
shipper has a “heavy burden of proof” when the goods have left the

8 It is also established law in numerous Commission decisions that the shipper may recover for over-
charges even if the shipper inserted a trade name on the bill of lading in vialation of .a carrier’s tariff
rule or falled to comply with some other tarlff rule regarding cargo description. See, e.g., Pan Ameri-
can Heaith Qrganization v. Prudential Lines, Inc.; 13 F.M.C. 412 (1976); Durite Corporation, Ltd. v. Sea-
Land Service, Inc., 20 F.M.C. 674, 675 (1978); Order on Reconsideration, November 8, 1978 (unreport-
ed), affirmed without opinion, Sea-Land Service, Ine, v. Federal Maritime Commission, 610. F.2d 1000
(D.C. Cir. 1979); see also cases collected In Sanrio Company, Ltd. v. Maersk Line, 19 S.R.R. 1627, 1652
(LD. April 21, 1980).
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custody of the carrier, these words have been explained by the Com-
mission to mean that the shipper will have “difficulty in obtaining the
necessary evidence rather than to the weight to be given to such
evidence.” Informal Docket No. 387(I), Pan American Health Organiza-
tion v. Moore McCormack Lines, Inc., Report on Remand, September 12,
1979, p. 5 n. 9. The Commission reaffirmed this explanation of the so-
called “heavy burden of proof” in Pacific Freight Audit, Inc. v. American
President Lines et al., 22 F.M.C. 207, 209 (1979). The Commission has
furthermore confirmed that the standard of proof in overcharge cases is
the normal standard observed in administrative proceedings, i.e., a “pre-
ponderance of the evidence.” Thus, in replying to a court’s inquiries
regarding what standard of proof the Commission was following in
overcharge cases, the Commission replied:

. . . a complainant seeking reparation under section 22 of the
Shipping Act, 1916 for freight overcharges caused by such
error, must set forth sufficient facts to prove with reasonable
certainty and definiteness the validity of its claim by a prepon-
derance of the evidence. Pan American Health Organization v.
Moore McCormack Lines, Inc., Report on Remand, cited
above, pp. 4, 5.

As discussed above, complainant’s evidence showing that the product
shipped was in fact “calcined petroleum coke” which was entitled to a
lower rate than that for “artificial graphite,” which latter rate had been
charged, consists of a variety of shipping documents and excerpts from
chemical dictionaries, chemical analyses, and affidavits, as well as the
fact that respondent had honored a claim for the product in question at
a later date. The critical evidence, however, appears to be the affidavit
of complainant’s president describing how the backfill product was
manufactured so that raw petroleum coke was heated to become “cal-
cined petroleum coke” rather than “artificial graphite.” This evidence
considered together with the chemical authorities cited shows with
reasonable definiteness and certainty that Loresco’s claim is wvalid.
Added to this evidence is the fact that respondent itself paid a claim for
a later shipment of the backfill product without contesting that it was
in fact “calcined petroleum coke,” apparently only because the bill of
lading showed the “Schedule B number applicable to “calcined petro-
leum coke.” Had the bills of lading for the 10 shipments at issue in this
proceeding shown the correct “Schedule B” number for “calcined
petrolenm coke” or had respondent not been required to reject the
claim under Rule 20 of its tariff because the claim was filed after the
goods left the carrier’s custody, perhaps this present case might not
have been brought before the Commission. ?

9 Rules in tariffs which do not allow carriers to consider claims for overcharges filed more than six
months after date of shipment are not iltegal. See Proposed Rule Covering Time Limits on the Filing of
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MISCELLANEOUS ARGUMENTS OF RESPONDENT

To rebut the evidence presented by complainant, respondent has
furnished its own evidence and arguments. Mainly respondent argues
that complainant has not sustained its “heavy burden of proof,” that the
shipping documents and chemical analyses submitted by complainant do
not show that the product-was “calcined petroleum coke,” and that
respondent relied upon the bill of lading and export declaration descrip-
tions and “Schedule B” numbers which, if anything, indicated -that the
product was “artificial graphite.” Moreover, some of the sales litera-
ture, according to respondent, indicates that some graphite may have
been included in the backfill.’® None of respondent’s arguments or
evidence, in my opinion, is sufficient to outweigh the evidence showing
that the product was heated only to the level necessary to convert raw
petroleum coke to “calcined petroleum coke”or to the fact that re-
spondent itself- paid a later claim on the Loresco backfill without
contesting the fact that the product was “calcined petroleum coke.”

As I have explained, the so-called “heavy burden of proof,” which
respondent recites, refers merely to the shipper’s difficulty in obtaining
evidence, The normal standard of “preponderance of the evidence” is
the standard that governs. In this case, Loresco’s affidavit showing that
its product was not heated above the level necessary to convert the
coke to “artificial graphite” coupled with respondent’s own payment of
a -similar claim on this product at a later date when the claim was
apparently not barred by the Conference’s claims rule, in my opinion,
outweigh the fact that Loresco’s forwarder used a “Schedule B”
number for “artificial graphite” when completing the export declaration
or that some particles of graphite are found in the product, Although
the Commission has held that export declarations are entitled to great
weight, in the very case cited by respondent the Commission indicated
that -it considered export declarations only as one part of the entire
body of evidence since it was the Commission’s “well established policy

Overcharge Claims, 10 FM.C. 1 (1966). However, they and other tariff time limitation rules such as
Rule 20 here have been held to be no bar agalnst the filing of complaints with the Corrnlssion within
the two-year period prescribed by Section 22 of the Act. See Krqft Foods v, Federal Maritime Commis-
sion, 538 F.2d 445 (D.C. Cir. 1976); Union Carbide Inter-America, Inc. v. Venezuelan Line, 19 EM.C.
97, 99 (1976). The Commission’s regulations require carrlers to advise shippers of their rights to file
complaints with the Comrmission within two years. See Docket No. 78-30, Fling of Rates and Charges,
21 PM.C. 984 (1979). Respondent did 50 advise complainant of its rights. (See letter dated September
19, 1979, from respondent’s general agent to complainant’s forwarder, Mr. Corcoran of the Zanes Co.,
attached to the complnint.) Nevertheless, but for thia tariff rule, respondent would have besn able to
consider the claims on' their merits'and it is possible that Loresco would have béen spared the trouble
of filing a formal complaint with the Commission.

i0 In all fairness to respondent, 1 should mention the fact that these arguments and comments were
directed to the evidence which had been submitted by Loresco prior to Aprll 30 when Loresco sub-
mitted its fina] affidavit explaining that the backfill was heated only to the level necessary to create
“calcined petroleum coke.” However, after this later evidence was submitied, respondent, as noted,
consented to {ssuance of an initial decision without undergoing the expensc and delay of oral hearings
and cross-examination. (See Consent to Shortened Procedure, May 13, 1980)
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of considering any type of evidence by which a shipper may show the
true nature of his cargo.” Chevron Chemical Co. v. Mitsui O.S.K., 20
FM.C. 216, 218 (1977), affirming the Commission’s earlier decision
reported in 17 S.R.R. 1269, 1270 (1977). Furthermore, an export decla-
ration, like the corresponding inbound document, the consumption
entry, is generally prepared by someone other than the shipper, i.e., the
forwarder or the customhouse broker, for purposes other than ocean
carrier tariff classification or rating. Therefore, as the Commission has
observed, these documents may not be based upon knowledge of the
actual contents of the shipments and in the case of the consumption
entry, the Commission has determined what the commodity shipped
was notwithstanding a contrary description in the entry, See Equality
Plastics, Inc. et al,, 17 FM.C. 217, 227-228 (1973).

Similarly, respondent argues that Loresco’s product literature sug-
gests that some of the particles in the product may consist of graphite
which was added as a lubricant because it is well known that graphite
is used as a lubricant. Loresco’s product literature submitted with its
letter of January 25, 1980, -does indeed show that “carbon lubricants”
have been added to the backfill. Even more, as part of the chemical
analysis of the product, Loresco states that “conductive and lubricating
graphite particles have been added in the range of three percent to one
percent by weight per unit of calcine (sic) fluid petroleum coke.” The
adding of such a minuscule portion of graphite, (which, incidentally is
apparently natural, not artificial graphite), does not change the essential
nature of the product, which is 99 or more percent calcined petroleum
coke.l! The ultimate question remains what is the essential nature of
the product and whether complainant has shown that the product “may
reasonably be included in the tariff item” for “calcined petroleum
coke.” See United States of America v. Farrell Lines, Inc., 16 EM.C. 41,
46 (1972); Crestline Supply Corp. v. Concordia Line, 19 F.M.C. 207, 211
(1976) (. . . “applicable freight rate should depend upon the intrinsic
nature and market value of the goods themselves, rather than a ship-
per’s representation as to the intended use of the goods . . .”); Europe-
an Trade Specialists v. Prudential-Grace Lines, 21 F.M.C. 888, 890 (1979)
(“true nature of the commodity™).

Ultimately, respondent claims that it relied upon both the bills of
lading and export declarations which used “Schedule B” numbers for
artificial graphite and contends that neither these documents nor the

'* In his last pleading dated April 30, 1980, Loresco’s president, Mr. Tatum, states that the minus-
cule portion of graphite added to the backfill is a “naturally mined natural graphite,” and that, accord-
ingly, “Loresco Type DW2 Backfill” is “over 99 percent pure calcined fluid petroleum coke.”(See
pleading cited, pp. 3, 4) Mr. Tatum also states that graphite, as even respondent’s dictionary definition
states, is a “soft” substance whereas Loresco’s backfill “has long been known for its rigidity and hard-
ness . . " (fd,, p. 4.) Also, he states that due to its excessively high cost per pound, graphite is not
commonly used as a backfill. fd.
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fact that respondent later honored a claim on this product (which was
not time-barred under the Conference’s claims rule) permit the infer-
ence to be drawn that the product was “calcined petroleum coke.”
However, as I have discussed, Loresco has prévided the: critical evi-
dence showing how the product was heated and respondent nowhere
explains how it could pay a later claim on the product, apparently
acknowledging that it was in fact “calcined petroleum coke” in August
1978, while contesting similar claims on the same product in this case.
Respondent merely states that the bills of lading for the later claim
showed the proper “Schedule B” number for “calcined petroleum
coke.”12 As has been made clear by the Commission, however, in
many cases, an-erroneous descrijtion in a bill of lading does not
determine the nature of the commodity: It is- the total evidence which
the shipper now presents which is considered in determining what
actually moved. The preponderance of this evidence shows, in my
opinion, that the product could not possibly have been “artificial graph-
ite” and that it was indeed “calcined petroleum coke.”

Accordingly, I find that complainant has shown the validity of its
claim for reparation for overcharges on 10 shipments carried under bills
of lading dated at various times between December 8, 1977, and Febru-
ary 28, 1978. I find furthermore that the aggregate amount of repara-
tion for the financial injury incurred as a result of the overcharges is
$15,634.67, as shown in the table of computations on page 2 of the
complaint: 18

The Commission has a policy of awarding interest in overcharge
cases calculated at the rate of 12 percent, accruing from the date of
payment of freight charges. See Policy Statement, dated May 8, 1980,

19 Purthermore, in-his last pleading, Mr. Tatum, president of Loresco, states that the product
shipped in August 1978, as to which respondent paid the claim, was the same product as that shipped
in the present case, yot respondent contests the present claims, Morecover, Mr. Tatum states that
Laresco was inexperionced in exporting and that the “Schedule B” number for “artificial graphite”
and rate was selected by respondent, not by Loresco, which did not understand how respondent’s
tariff was constructed. Mr. Tatum states that when Loresco became famillar with exporting, they ad-
vised respondent of the true nature of the product and respondent agreed with Loresco, assigning the
lower rate and “Schedule B” number for “calcined petroleum coke.” (See Loresco’s pleading, April
30, 1980, p. 5.)

% Respondent did not dispute this table of computations generally but raised some specific prob-
lems which have been corrected. For example, the table contained typographical erroms for three of
the bills of lading in areas not pertinent to the calculation of the overcharges. One bill of lading, dated
12/17/71, furnished with the table, was not legible. A legible copy of that bill of lading has been fur-
nished confirming complainant’s calculation in the table, as noted earlier. The only substantive objec-
tion raised by respondent related to the fact that two of the bills of lading were dated December 8,
1977, more than two years prior to the fling of the complaint: However, in response to my instruc-
tions, complainant, through its forwarder, submitted cheoks and other evidence showing date of pay-
ment of the freight, indicating that payment for the shipments shown on the two bills of lading oc-
curred by check dated January 5, 1978; within the two-year period prescribed by section 22 of the
Act. The Commission has held that date of payment of freight may be used to calculate the two-year
period. See Sun Co. v. Lykes Bros.,20 FM.C. 67, 69 (1977); United States of America v. Hellenic Lines
Limited, 14 F.M.C. 253, 260 (1971), -
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46 C.F.R. 530.12; Interpur, A Division of Dart Industries, Inc. v. Barber
Blue Sea Line, 22 FM.C. 679 (1980). Accordingly, interest is awarded
at the rate of 12 percent for each of the 10 overcharges accruing from
date of payment of each shipment, in addition to the aggregate award
of $15,634.67.1%

(S) NorMAN D. KLINE
Administrative Law Judge
Washington, D.C.
June 16, 1980

14 Although it is current Commission policy to award interest at the rate of 12 percent dating from
date of payment of freight, the Commission stated in its policy statement that it would consider wheth-
er to depart from its policy on a case-by-case basis. In the present case, complainant did not ask for
interest but merely for the aggregate overcharge in the amount of $15,634.67. Furthermore, applying
interest at 12 percent dating back more than two years or so an the individual shipments means that a
12 percent rate is applied although at the time of the overcharge payments the rate of interest was
probably substantially lower, and total interest to time of judgment may approximate $4,000. (Cf. the
different rate of interest established for payments of refunds under section 4 of the Intercoastal Ship-
ping Act, 1933 (average prime rate during the applicable time period).) Of course, but for respondent’s
tariff Rule 20, it might have been possible for the parties to settle this case when Loresco first submit-
ted its claim to respondent. The Commission may wish to consider these factors in determining wheth-
er to follow its current policy in this particular case.
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DOCKET NO. 80-30

IN THE MATTER OF EXEMPTION OF KUGKAKTLIK,
LIMITED FROM TARIFF FILING REQUIREMENTS

REPORT AND ORDER

July 30, 1980

BY THE COMMISSION: (RICHARD J. DASCHBACH, Chairman;
THOMAS F. MOAKLEY, Vice Chairman, JAMES V. DAY, LESLIE
KANUK AND PETER N. TEIGE, Commissioners)

Kugkaktlik, Limited (Petitioner), an Alaskan corporation organized
pursuant to the Alaska Native Claims Settlement Act (43 U.S.C. 1601,
et seq.), has petitioned the Commission for an order declaring that a tug
and barge operation to be established during 1980 is exempt from the
tariff filing requirements of the Intercoastal Shipping Act, 1933 (46
U.S.C. B44) by virtue of the small vessel exemption contained in 46
C.F.R. 531.1(c).? Alternatively, Petitioner seeks an exemption of its
operations pursuant to section 35 of the Shipping Act, 1916 (46 U.S.C.
833).

Petitioner is a village corporation based in the village of Kipnuk,
Alaska, population approximately 400. Its shareholders consist solely of
the Alaskan native population of the village. According to its latest
financial statement, the total assets of Kugkaktlik, Limited are
$2,273,917.

In 1979, Petitioner purchased two vessels for purposes of establishing
a common carrier service between Bethel, Alaska and eight smaller
villages, including Kipnuk. The primary cargo would be liquid fuels of
Grade (B) and below, the majority of which would be fuel oil; howev-
er, general commodities would also be transported.

Petitioner’s vessels consist of a sixty-foot all steel tugboat with ton-
nage 73 gross and 49 net and two 500 horsepower diesel engines; and a
steel combination deck cargo and oil barge with dimensions of 120’ x
30 x 7 and a cargo fuel capacity of approximately 3,000 barrels.

1 46 C.F.R. 531.1(c) provides an exemption for:

(c) Transportation by vessels with a cargo carrying capacity of 100 tons or less, or with an
indicated horsepower of 100 or less; Provided, That such vessels: (1) are not employed by
or under the common control or management of a domestic offshore carrier which oper-
ates vessels in excess of these limits; (2) are not operated as part of a throngh route with
another domestic offshore carrier; and (3) are not performing lighterage services in con-
nection with or on behalf of another domestic offshore carrier; . . .
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The tug and barge service will transport liquid fuels and general
commodities from the vicinity of Bethel, Alaska, on the Kuskokwim
River, downstream to the village of Tuntutuliak, also on the Kuskok-
wim River, thence out to the western coastal waters of Alaska, to the
villages of Kongiganak, Kwigillingok, Kipnuk, Chefornak, Tooksook
Bay, Nightmute, and Tununak.? The freight service will be conducted
only six months of the year, commencing in May and terminating in
October. The primary customers of this service will be the village
corporations of the villages served, each of which owns large liquid
fuel storage tanks. These corporations act essentially as wholesalers,
retailing liquid fuels to individuals and companies. Furthermore, many
of the general commodities will also be ordered by these corporations,
most of which conduct retail businesses within their respective villages.

Other than serving the three villages listed in note 2, supra, Petitioner
has no current plans for expansion of the tug and barge service de-
scribed above, either in terms of number of vessels or geographical
scope of operation.

Petitioner alleges that each of its vessels qualifies for a section
531.1(c) exemption since the tug has less than 100 tons cargo carrying
capacity and the barge has less than 100 horsepower. The Commission
disagrees. Petitioner’s proposed service contemplates tandem use of the
tug and barge at all times. The barge clearly could not operate without
benefit of the tug and vessels which are operated as a unit must be
considered to be a single vessel for purposes of determining whether
the exemption applies. As such, the exemption does not apply to Peti-
tioner’s two vessels because the tug and barge combined have a cargo
carrying capacity in excess of 100 tons and an indicated horsepower in
excess of 100.

Petitioner alternatively requests that it be exempted from the tariff
filing requirements pursuant to section 35 of the Shipping Act because
imposition of such requirements would serve no regulatory purpose.?

The Commission has determined to grant the requested section 35
exemption. Petitioner has shown that its activities are both small and
geographically remote and that the support of its customers for the

2 Petitioner may also extend service to Quinhagak, Eck, and Goodnews Bay, all south of the mouth
of the Kuskokwim River.
2 Section 35 provides:
The Federal Maritime Compmission, upon application or on its own motion, may order or rule
exempt for the future any class of agreements between persons subject to this chapter or any
specified activity of such persons from any requirements of this chapter, or the Intercoastal

Shipping Act, 1933, where it finds that such exempti will not sub. ially impair effective reg-
ulation by the Federal Maritime Commission, be unjustly discriminatory, or be detrimental to
commerce.

The Commission may attach conditions to any such exemptions and may, by order, revoke

any such exemption.
No order or rule of exemption or revocation of exemption shall be issued unless opportuni-
ty for a hearing has been afforded interested persons. (Emphasis added).
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proposed operation has been uniformly enthusiastic. The expense of
complying with the Commission's tariff regulations would be relatively
large for a business of Petitioner’s size. Moreover, the unique relation-
ship between the customers and the operators of Petitioner’s proposed
water carrier service indicates that the commercial impact of the serv-
ice may be small. In this region of Alaska ongoing communications
between operator and customers are more likely to effectively establish
and maintain fair and equitable rates than would Federal regulation
based upon technical tariff filing requirements. For these reasons the
exemption granted here should not substantially impair effective regula-
tion,

Neither does it appesr that the exemption would be unjustly discrimi-
natory or detrimental to commerce. The instant petition was served on
the only known competitor of the proposed service, United Transporta-
tion, Inc. (United), and noticed in the Federal Register on May 21, 1980
(45 F.R. 34065). No response to the petition has been received. Peti-
tioner has demonstrated that the scope of United’s service is much
larger and includes more and larger vessels than does Petitioner’s serv-
iice. It has also been suggested that United has been unable to serve
some of the villages adequately. Considering that no objection has been
lodged to the requested exemption, the operations of Petitioner’s only
known competitor are not comparable, and Petitioner would fill a need
not served by the existing carrier in this trade, the Commission con-
cludes that grant of the exemption will neither be unjustly discriminato-
ry nor detrimental to commerce.

The exemption is from tariff filing requirements only and will be
limited to those service points north of the Kuskokwim River which
Petitioner proposes to serve this year. At such time as Petitioner is
ready to expand ‘its operation it may petition the Commission for an
extension of this exemption.

Therefore, pursuant to section 35 of the Shipping Act, 1916 (46
U.S.C. 833(a)) the following exemption is adopted.

Transportation by Kugkaktlik, Limited, a village corporation orga-
nized under the Alaskan Native Claim Settlement Act, limited to the
following description, is exempt from the tariff filing requirements of
the Shipping Act, 1916, the Intercoastal Shipping Act, 1933 and Part
531 of Title 46 C.F.R.

(1) Transportation on vessels consisting of a sixty-foot all steel tug-
boat with tonnage 73 gross and 49 net and two 500 horsepower diesel
engines; and a steel combination deck cargo and oil barge with dimen-
sions of 120’ x 30’ x 7' and a cargo fuel capacity of approximately 3,000
barrels.
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(2) Transportation between Bethel, Alaska and the villages of Tuntu-
tuliak, Kongiganak, Kwigillingok, Kipnuk, Chefornak, Tooksook Bay,
Nightmute, and Tununak.

(S) FraNcIS C. HURNEY
Secretary
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INFORMAL DOCKET NO. 746(I)
GIRTON MANUFACTURING COMPANY

Y.

PRUDENTIAL LINES, INC.

ORDER ADOPTING DECISION

July 30, 1980

The Commission has determined to review the March 14, 1980 deci-
sion of Settlement Officer Donald F. Norris in the above-captioned
matter. This decision awarded Girton Manufacturing Company repara-
tions based upon a finding that Prudential Lines, Inc., collected $525.78
in excess ocean freight charges, but denied any recovery for interest
expenses because Girton (or the independent ocean freight forwarder
retained by Girton) was found to have exercised insufficient care in
preparing the bill of lading upon which the ocean carrier relied.! The
Settlement Officer also stated that the Commission’s Rules prevented
him from reducing the amount awarded to the shipper so as to compen-
sate the carrier for the brokerage and freight forwarder compensation
paid on the $525.78 in excess freight.?

The Settlement Officer’s calculation of the excess freight charges was
carefully and accurately accomplished. Review was warranted only
because of the need to articulate a standard approach to interest awards
and the deduction of offsetting carrier expenses in informal docket
cases.

On May 8, 1980, the Commission announced its intention to apply a
uniform policy in awarding interest in overcharge situations. 46 C.F.R.

1 Girton shipped milk storage equipment from Philadelphia, Pennsylvania to Valparaiso, Chile on
October 30, 1977 under a single bill of lading. This bill listed three items: (1) “milk cooling tanks,” (2)
“accegsories,” and (3) “condensing units,” and noted that freight and ancillary charges totaling $8,907
were prepaid. The controlling tariff was Atlantic & Gulf/West Coast of South America Conference
Tariff No. FMC-1. The instant dispute concerns only the “condensing units” which were designed for
attachment to the cooling tanks. These units were rated by Prudential as “steam condensers,” but were
entitled to the lower rate for “milk coolers” shown on 11th Rev. Page 137 because they were in fact
parts for such coolers. The Settlement Officer also discovered and corrected an arithmetic error in the
calculation of the shipment’s cubic footage which favored the carrier.

% The Settlement Officer apparently perceived a significant distinction between the terms “over-
charges” and “damages” as used in the Commission’s informal docket regulations (46 C.F.R. 502.301 -
502.303). The Shipping Act, 1916, permits the award of “reparations” for “any injury” suffered as a
result of statutory violations (46 U.S.C. 821). Overcharges are simply a particular type of injury. In
adjudicating an informal claim, a Settlement Officer may properly consider a counterclaim against the
complainant which arises from the same incident and is also under $5,000 in amount.
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530.12, 45 Fed Reg. 31722.% An ocean catrier’s duty to rate cargo in
strict accordance with its tariff is a nondelegable one. Section 18(b)(3)
of the Shipping Act, 1916 (46 U.S.C. 817(b)(3)), is violated regardless of
- whether the carrier relies upon documentation furnished by the shipper.
Although exceptional cases of shipper deception or misconduc¢t could
result in a refusal to allow full recovery of overcharge expenses, such
determinations should be made in a procedural context other than that
of a pro forma, nonprecedential informal docket dispute. Settlement
officers shall therefore consistently award interest from the date the
excess freight charges were paid.

Similar considerations of administrative efficiency and uniform statu-
tory compliance apply to Prudential’s claim for reimbursement of the
excess freight broker and freight forwarding expenses it paid on Gir-
ton’s shipment. Items of carrier expense are not ordinarily deducted
from an overcharge claim,* and this is particularly so in the case of
payments to freight forwarders subject to the FMC regulation under
the Shipping Act, 1916. Such persons are required to adjust their
brokerage receipts when a carrier submits appropriate documentation of
an overpayment, and in recent special docket proceedings the Commis-
sion has specifically ordered carriers to collect excess payments from
licensed forwarders. Sea-Land Service, Inc. to Benefit New Era Shipping,
22 F.M.C. 270 (1979); Sea-Land Service, Inc. to Benefit BDP Internation-
al, Inc., 22 FM.C. 226 (1979). To the extent freight brokerage pay-
ments are made to persons not subject to the Shipping Act, carriers can
readily modify their contractual arrangements with such persons to
account for overcharge possibilities.®

A final matter which concerns the Commission is the presence of
evidence which indicates that Girton’s sale was made “C.LF., Valpar-
aiso” and that Girton has probably been reimbursed for the entire
amount it paid Prudential, including the $525.78 overcharge. This fact
does not defeat Girton’s standing to file a Shipping Act complaint and
receive full reparations.® In the interest of fairness, however, a copy of
the Commission’s decision will also be mailed to the consignee.

THEREFORE, IT IS ORDERED, That, except to the extent indi-
cated above, the decision of the Settlement Officer is affirmed; and

2 See also Interpur v. Barber Blue Sea Line, 22 F.M.C. 679 (1980).

1 Although the Commission possesses anthority to adjust reparations awards based upon equitable
considerations, see Consolo v. Federal Maritime Commission, 383 U.S. 607 (1966), it is highly unlikely
that a situation would arise wherein a shipper would be awarded overcharge damages less a deduction
for carrier expenses. When the shipper's conduct is particularly culpable, the more appropriate remedy
would be to deny relief entirely.

5 Carriers could commit themselves to pay no more than a percentage of the lawful rate specified in
their tariff, subject to adjustments in the event of error.

8 See Adams v. Miils, 286 U.S. 397, 407 (1932).
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IT IS FURTHER ORDERED, That Prudential Lines, Inc., pay to
Girton Manufacturing Company, Inc., the amount of $325.78, plus
interest at the rate of 12%, accruing from the date freight charges were
paid; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.*

(S) FrANCIS C. HURNEY
Secretary

*Commissioner Leslie Kanuk dissenting. Chairman Richard J. Daschbach not participating.
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Commissioner Leslie Kanuk, dissenting. The award of interest in infor-
mal dockets is a matter which involves an exercise of discretion on the
part of the Commission. As a general rule, I support the award of
interest as a means of compensating shippers for the deprivation of the
use of their money during the period in which overcharge claims are
litigated. However, I would not award interest in situations where the
misrating was caused by or contributed to by documentary errors made
by the shipper. This appears to have been the case in this proceeding.

Chairman Richard J. Daschbach, not participating. I am not participat-
ing because I do not believe that the Commission should review the
decisions of Settlement Officers in informal docket proceedings. Under
Subpart S of the Commission’s Rules of Practice and Procedure (46
C.F.R. 502.301), parties consent to waive the rights and obligations
associated with normal adjudicatory proceedings for the express pur-
pose of receiving prompt consideration of a small claim. Commission
review precludes the inexpensive and expeditious handling of small
claims which is the foundation of the informal docket process. The
settlement officer’s decisions in informal dockets do not have preceden-
tial value, Commission review therefore imposes unnecessary expense
and delay in an arbitration process designed to settle minor commercial
disputes in a prompt and responsive manner.
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INFORMAL DOCKET NO. 746(I)
GIRTON MANUFACTURING COMPANY

\J
" PRUDENTIAL LINES, INC.

Decision of Donald F, Norris, Settlement Officer?

Adopted July 30, 1 980

Reparation awarded; claim for interest denied; off-serting claim denied,

By its complaint filed with the Commission on October 22, 1979, the
Girton Manufacturing Company (Girton), through its agent, claims
$224.76 plus 6% interest of the Prudential Lines, Inc. (Prudential), this
amount representing an alleged overcharge arising out of a Girton
shipment transported by Prudential in one of its vessels from Philadel-
phia, Pa. to Valparaiso, Chile pursuant to a bill of lading dated October
30, 1977. The shipment comprised the following: (a) 17 crates of “milk
cooling tanks” measuring 2,153 cubic feet (hereafter feet); (b) one crate
of ‘“‘accessories” measuring 22 feet; and (c) 17 crates of “condensing
units” measuring 379 feet. Girton prepaid freight and ancillary charges
amounting to $8,907.60 assessed it by Prudential pursuant to the latter’s
interpretation of the controlling tariff, i.e., the United States Atlantic
and Gulf /West Coast of South America Conference’s Tariff No. S.B.
SA-12, FMC-1 (the Tariff). While no violation of section 18(b)(3) of the
Shipping Act, 1916 is alleged such is presumed in that the res of the
complaint is that Prudential did not assess and collect rates of freight in
accordance with the commodity descriptions and classifications then
applicable.

By way of reply, Prudential has submitted a general denial along
with three “complete affirmative” defenses which are quoted in their
entirety:

(First defense):
V. Carrier relied upon the description of the articles carried pro-
vided by the shipper and acted in reliance upon those repre-

sentations in stowing and securing the cargo and in paying
commissions to brokers and charges of freight forwarders.

1 Both parties having consented to the informal procedure under Subpart S of the Commission’s
Rules of Practice and Procedure (46 C.P.R. § 502.301-304), this decision will be final uniess the Com-
mission elects to review it within 30 days from the date of service thereof.
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VI. Carrier having acted in reliance upon shippers description, and
having made payments which cannot be recovered based
thereon, claimants complaint should be dismissed.

(Second defense):

VII. Claimant supports this claim only with shippers records and
advertising materials.

VIIIClaimant asserts that shippers records previously resulted in a
misdescription of the freight, resulting in a higher freight
charge. .

IX. Claimant having impeached the shippers records cannot rely
solely on those records to support this claim.

X. The freight shipped having been delivered and not being avail-
able to either party the claimant has not met its heavy burden
of proof in this case as no creditable evidence has been provid-
ed to support its allegation that the freight was other than that
previously described by the shipper in documents of equal
weight to those now relied upon by claimant.

(Third defense):

XI. The higher assessment of freight charges alleged was done by
shipper and/or shippers agent and not by the carrier.

XII. Any award of refund here should be without interest and
should be reduced by the amount of brokers and freight for-
warders fees paid by carrier.

Each defense will be dealt with in turn. As to the firsi, the Seitle-
ment Officer (S.0.) considers it irrelevant to the issue. As the S.0.
views it, the issue here is how should the shipment, any of its compo-
nents, and all else accompanying the shipment have been classified and
rated.2 The issue established, it seems to the S.0. that the holding in
Union Carbide Inter-America v. Norton Line, 14 FM.C. 263 (1971)
applies. Briefly summarized, that case stands for the proposition that it
is what was actually shipped in any instance, not necessarily what
appears upon the bill of lading as shipped, as controlling for classifica-
tion and rating purposes.

The second defense runs to what the S.0. conceives to be Pruden-
tial’s evaluation of the “evidence” submitted in support of Girton’s
claim, and the “weight” which should be accorded it. Prudential is
correct in its assertion, that the cargo‘having left its possession, that the
burden of proof lies upon Girton.® A corollary flowing from Union

2 To be distinguished from claims for damages to cargo where reliance upon shippers’ assertions ag
to the nature or description of cargoes may well be relevant.

3 Often described as “heavy.” However, the adjectival “heavy” *. .. relates to the shipper’s difficul-
ty in obtaining the necessary evidence rather than the weight to be given such evidence.” Informal
Docket No. 387(I), Pan American Health Organization v. Moore-McCormack Lines, Inc., 22 FM.C. 98
(1979).
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Carbide, supra, however, is that any claimant is entitled to submit any
materials of reasonably probative value seeking to establish the true
identity of any merchandise shipped, his knowledge of the cargo being
considered intimate if not unique.® Advertising matter or sales literature
are acceptable, European Trade Specialists, Inc. and Kunzle & Tasin v.
Prudential-Grace Lines, Inc., and the Hipago Co., Inc., 19 FM.C. 148,
183 (1976).

The relevant materials submitted here consist of (a) a copy of the
original bill of lading; (b) a Girton invoice addressed to the “notify”
party appearing upon the bill of lading; (c) a certificate of insurance
involving the notified party appearing upon (a) and (b); and (d) sales
literature. All, except (d), make reference to the same “import permit”
or “license” number. Exhibits (a) and (c) describe the cargo in identical
terms, In particular, (a), the bill of lading, was sufficiently clear so as to
enable a part of the shipment to have been rated correctly in any event.
The invoice, (b), describes the cargo in more detail and, by referral to
the sales literature, (d), assists in determining what the S.O. conceives
to be the crucial issue here -- whether the 17 crates of “condensing
units”are to be considered “parts” of the milk cooling tanks as contem-
plated by the Tariff’'s Rule No. 2(g).

As to the third defense, no determination can be made from the bill
of lading as to who “rated” it -- Girton, Girton’s forwarder, or Pruden-
tial's staff, Whoever did made something of a hash of things. Whatever,
this is really not material to the statutory obligation imposed upon
Prudential by the terms of section 18(b)(3) of the Shipping Act, 1916
(46 USC 817), i.e., and to wit: that Prudential is to ensure that it shall
not “. . . charge or demand or collect or receive a greater or less or
different compensation [for services] than the rates and charges which
are specified in its tariffs. . . .” The claim for offsets, set forth in XII., is
dealt with below.

As stated previously, the critical issue here is to determine whether
the condensing units are *“parts” of the milk cooling tanks so as.to fall
within the Tariff’s Rule No, 2(g). That Rule. provides:

Whenever rates or ratings are provided for on articles named
herein, the same basis will also be applicable on named parts
of such articles, when so described on the ocean bills of
lading, except where specific rates or ratings are provided for
such parts.®

4 To be distinguished from shippers’ arguments aa to the proper Interpretation of tarlffs’ rates, terms,
and conditions.

5 The phrase “sante basis” appearing in the second line can create confusion if not read in the con-
text of the entire rule, In the Tariff proper, the basis of rating is whether any rate. assessed is to be
based upon a “weight” ton of 2,000 pounds or a “measurement” ton of 40 cubic foet. Read in the
contexi of the entire rule, however, the S.0. is convinced that “same besis” refers to the “rates or
ratings” as sppear in the fourth and fifth lines, Bven if this were not 8o, any alternative construction
would result in tarifs ambiguities which require resolution in any shipper’s favor.
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Despite the fact that they were shipped and transported in separate
crates, Girton’s invoice describes the cargo shipped as being “bulk milk
cooler(s)” of various models with (emphasis added) *“condensing unit(s)”
of varying horsepowers. A diagram in the sales literature indicates that
the condensers are in someway attached, or connected, to each coolers’
divided “cold plates” although each condenser lies outside of the cooler
proper. However, each seems to be critical to the coolers’ milk cooling
function. This conception is reinforced by the standard order form
incorporated in the sales literature. In essence, the standard order form
calls for the purchase of a milk cooling unit of a recommended capabil-
ity with (again, emphasis added) a condenser or condensers of various
makes or varying power. The sales literature makes clear the point that
no condensers need be ordered if any serviceable condensers are in the
purchasers’ possession still. Further, condensers are distinguished from
various, listed, “milkhouse accessories™ -e.g., stainless steel wash sinks,
sani spray, valve brushes, brush racks, etc. -- whose purchase is optional
with the buyer but which -- as with the one crate of “accessories” --
someone thought clearly fell within the application of Rule No. 2(g).
Upon the evidence submitted, the S.0O. considers the condensers to be
“parts” of the milk cooling tanks, if not vital components. Accordingly,
Girton is entitled to a reparation, '

In structuring the claim, Girton’s agent, the Traffic Service Bureau,
Inc., seems to have overlooked several things. First, and in apparent
reliance upon, although without mention of, Rule No. 2(g), it claims
that the entire shipment should have been rated as per Tariff Item 735,
Refrigerators, NOS. at a rate of $130.50 per 40 cubic feet. On October
17, 1977, the Conference amended its Tariff to reflect that shipments of
“milk storage tanks,” also “coolers, milk” to Group 3 Chilean ports
(including Valparaiso) were to be assessed a Class 17 rate, and as
applies here, of $126.20 per measurement ton of 40 cubic feet.® Second-
ly, Girton was “overcubed” by some 20 cubic feet through an errone-
ous addition as it appears in the rating box in the lower left hand corner
of the bill of lading copy, and as mirrored in much of the Service
Bureau’s correspondence concerning the matter. Thirdly, the Service
Bureau did not make compensating adjustments in the various ancillary
charges assessed.

According to the 5.0.’s calculations, based upon the bill of lading
figures as recited in the first paragraph of this decision, the shipment
amounted to 2,554 feet (rather than 2,574 feet) working out to 63.85
measurement tons of 40 feet each. The applicable rate of freight was
$126.20 per 40 feet for the tanks and its parts, including the condensers

¢ Bleventh revised page 137, effective October 17, 1977. This rate was actually applied to the milk
cooling tanks and their accessories. The condensing units were rated as “steam condensers” at a rate
of $173. per 40 feet.

23 FM.C.



82 FEDERAL MARITIME COMMISSION

as per Rule No. 2(g). The proper freight amounted to $8,057.88. In
addition, the Tariff required the agsessment of a terminal surcharge of
$1.25 per measurement ton, ($79.81), and a Chilean governmental im-
portation tax of 3% of the “total transportation charges” ($244.13). The
total due and payable to Prudential then amounted to $8,381.82. As
recited in the first paragraph, and as reflected in the submitted docu-
ments, Girton paid a total of $8,907.60. Accordingly, Girton is entitled
to a reparation to the amount of $525.78. So ordered.”

Girton claims interest. The award of interest is left to the Commis-
sion’s discretion. Flota Mercante Grancolombiana v. Federal Maritime
Commission, 373 F. 2d 674 (D.C. Circuit, 1967.) The claim arose from
Girton’s lack of care in adequately describing the condensers upon the
bill of lading. A description reading “milk cooling tanks’ condensing
units” would have brought the item involved squarely within the ambit
of Rule No. 2(g). Further, a claim was lodged with Prudential only
about a month before the complaint here was filed with the Commis-
gion. In the circumstances;, the S.0. can see no reason why interest
should be awarded. The claim for interest is denied. So ordered.

Prudential contends that any reparation be reduced by the amount of
brokers’ and freight forwarders’ fees paid by Prudential. There are
several reasons for denying this. The most important, however, is that
the S.0. does not believe that he has the authority to do so. Subpart S -
Informal Procedure for Adjudication of Small Claims (46 C.F.R.
502.301 et seq.) of the Commission's Rules of Practice and Procedure is
directed to “Claims against common carriers subject to-the Shipping
Act, 1916 . . . for the recovery of damages (not including -claims for
loss or damage to property), or for the recovery of overcharges. . . .”
Section 502.303 defines “overcharges” as “‘charges in excess-of those
applicable under tariffs lawfully- on file with the Commission. . . .
Damages “. . . means such violations (by common carriers) of the
Shipping Act, 1916, as amended . . . other than overcharges for which
reparation may be granted.” As the S.0. views it, under section 22 of
the Act Prudential must demonstrate (a) that-Girton is an “other person
subject” to the Shipping Act, 1916 (e.g. section 16 initial paragraph,
and as no “tariff”” is involved, (b) demonstrate that it has in someway
violated the Act for it to have a chance of prevailing. This is clearly
beyond the scope of the authority delegated to the S.0. Lastly, the-
claim is really directed to a party not present here given the peculiar
relationships of freight forwarders to common carriers whereby the
latter, and not the forwarders’ principals, are the primary source of

T The result here is in accord with that reached in Informal Docket No. 568(1), Girton Manufactur-
ing Company v. Prudential Lines, Ine., served February 29, 1979, The same commodities were invalved,
as well as the application of the same Tariff Rule. Only the defenses differed. There, Prudential relied
upon the Conference’s so called “six months rule” as precluding its consideration of the matter.
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i[orwarders’ compensation for services rendered. The S.O. suggests that
Prudential’s proper recourse is to re-bill the forwarder involved using
this decision as the basis of adjustment. Accordingly, the claim for
offset is denied. So ordered.

(S) DoNALD F. NORRIS
Settlement Officer

March 14, 1980

23 FM.C.



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO. 704
APPLICATION OF SEA-LAND SERVICE, INC.
FOR THE BENEFIT OF UNITED FORWARDERS
SERVICE, INC., AS AGENT FOR MIRRO ALUMINUM CO.

Application for permission to refund a portion of freight charges in the amount of
$2,992.50 granted.

Errors made by applicant in filing the $47.00M rate found to be of a clerical or
administrative nature within the purview of the remedial provisions of section
18(b)(3) of the Shipping Act, 1916.

REPORT AND ORDER

July 31, 1980

BY THE COMMISSION: (RICHARD J. DASCHBACH, Chairman;
TuoMAS F. MOAKLEY, Vice Chairman; JAMES V. DAY, LESLIE
KANUK AND PETER N. TEIGE, Commissioners)

The proceeding is before the Commission on Exceptions filed by Sea-
Land Service, Inc., to the Initial Decision of Administrative Law Judge
Joseph N. Ingolia denying Sea-Land permission to refund a portion of
the freight charges collected from United Forwarders Service, Inc., as
agents for the shipper, the Mirro Aluminum Company, on a shipment
of aluminum kitchen utensils carried from Elizabeth, New Jersey, to
Puerto Limon, Costa Rica. Sea-Land asks permission to refund
$2,992.50 of the $5,363.50 collected.

Pursuant to negotiations with the shipper’s agent and the consignee,
Sea-Land had agreed to publish a rate of $47.00M trailerload (TL)
minimum 1800 cu. ft. for Mirro’s shipment. Due admittedly to a clerical
error, the revision to the tariff filed prior to the sailing of the vessel did
not reflect the rate agreed upon and, as a result, freight charges were
collected at the rate of $113.50M per 40 cu. ft., the rate in effect at the
time of shipment. Because of further errors made in filing the $47.00
rate, Sea-Land revised its tariff several more times before applying for a
refund,

The Presiding Officer denied the application on the ground that Sea-
Land’s many revisions failed to properly set forth the proposed rate but
rather rendered the tariff ambiguous.
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Sea-Land on exceptions maintains that as ultimately filed the tariff
properly reflects the intended rate.?

DISCUSSION

The Presiding Officer correctly found that the application was timely
filed and that the errors made in the tariff were of the type contemplat-
ed by the statute.? Therefore, the only question before the Commission
is whether, prior to applying for authority to refund a portion of the
freight charges, Sea-Land filed a new tariff setting forth the rate on
which the refund can be based.

As mentioned, the Presiding Officer held that Sea-Land had not filed
such a tariff. The Initial Decision, however, is somewhat ambivalent on
that point. The conclusion that the record does not justify a finding
that a new, corrected tariff was filed prior to the application, appears to
rest not so much on the failure to file the $47.00 rate, but rather on a
finding of ambiguity in the tariff.

After a sequence of revisions and corrections, the tariff which was to
serve as the basis for the refund provided at the same time both a class
and a commodity item number as well as two different rates for the
same commodity, and, on its face, at least, could appear to be ambigu-
ous, Tariff ambiguity alone, however, is not a ground for denying
relief.

Here, notwithstanding Sea-Land’s careless filing practices, the
$47.00M rate upon which the refund would be based appears in the
tariff. Following the principle of long standing that any ambiguity in
the tariff must be construed against the carrier, the Commission finds
that the filing satisfies the requirements of section 18(b)(3).

The cases cited in the Initial Decision as precedents are not control-
ling here. In Munoz y Cabrera v. Sea-Land Service, Inc., 20 FM.C. 152
(1977), permission to waive collection of a portion of freight charges
was denied because the tariff Sea-Land filed before the application set
forth a rate other than the negotiated rate agreed upon before the date
of the shipment; and in Louis Furth, Inc. v. Sea-Land Service, Inc., 20

1 Sea-Land addresses the various ways available for amending a tariff and submits that the technical
aspects of how to revise a tariff are best left to the carrier’s discretion.

2 Section 18(b)(3) of the Shipping Act, 1916, provides in part:
That the Federal Maritime Commission may in its discretion and for good cause shown
permit a common carrier by water in foreign commerce or conference of such carriers to
refund a portion of freight charges collected from a shipper or waive the collection of a por-
tion of the charges from a shipper where it appears that there is an error in a tariff of a
clerical or administrative nature or an error due to inadvertence in failing to file a new tariff
and that such refund or waiver will not result in discrimination among shippers: Provided fur-
ther, That the common carrier by water in foreign commerce . . . has, prior to applying for
authority to make refund, filed a new tariff with the Federal Maritime Commission which
sets forth the rate on which such refund or waiver would be based, . . . . And provided fur-
ther, That application for refund or waiver must be filed with the Commission within one
hundred and eighty days from the date of shipment. 46 U.S.C. 817(b)}(3).
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F.M.C. 186 (1978), and in A. G Staley Mfg. Co. v. Mamenic Lines, Inc.,
20 F.M.C. 385, 642 (1978), the carriers had failed altogether to file a
new tariff prior to their applications.

Accordingly, the Initial Decision of the Administrative Law Judge
issued in this proceeding is hereby reversed and Sea-Land is granted
permission to refund the amount of $2,992.50 of the $5,363.50 collected
from Mirro for freight charges.

THEREFORE, IT IS ORDERED, That applicant is granted permis-
sion to refund $2,992.50 of the charges collected from Mirro Aluminum
Company; and

IT IS FURTHER ORDERED, That applicant shall publish prompt-
ly in its appropriate tariff the following notice:

Notice is hereby given, as required by the decision of the
Federal Maritime Commission in Special Docket No. 704, that
effective August 18, 1979, and continuing through January 23,
1980, inclusive, the rate on file on aluminum utensils, cooking,
kitchen, hospital or toilet, N.0.S electric or non-electric (not
forks, knives or spoons), TL minimum 1800 cu.ft. is $47.00M
subject to all applicable rules, regulations, terms and condi-
tions in this tariff.
and

IT IS FURTHER ORDERED, That refund of the charges will be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission of the date and
manner of effectuating the refund.

(S) FranNcis C. HURNEY
Secretary
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DOCKET NO. 79-104
SPECIFIC COMMODITY RATES OF FAR EASTERN
SHIPPING COMPANY IN THE PHILIPPINES/U.S.
PACIFIC COAST TRADE

Controlled carrier’s rates on “Buri Furniture” and “Woven Articles” found to be unjust
and unreasonable and are, therefore, disapproved.

Steven B. Chameides and John F. Dorsey for Far Eastern Shipping Company.

Edward M. Shea and Francis W, Fraser for Sea-Land Service, Inc.

Charles F. Warren and George A. Quadrino for Philippines North America Confer-
ence.

Polly Haight Frawley, Alan J. Jacobson, and Paul J. Kaller for Bureau of Hearing
Counsel.

REPORT AND ORDER

August 5, 1980

BY THE COMMISSION: (RICHARD J. DASCHBACH, Chairman,
THoMAS F. MoAKLEY, Vice Chairman, JAMES V. DAY, PETER N.
TEIGE, Commissioners) *

This proceeding was initiated on December 28, 1979, by Order of
Suspension and to Show Cause directed to the Far Eastern Shipping
Company (FESCO).! In that Order, the Commission: (1) found that
eight FESCO rates on five commodities in the Philippines/U.S. trade
may be unjust and unreasonable,? and ordered FESCO to show cause
why they should not be disapproved; and (2) suspended those rates for
180 days pursuant to section 18(c)(4) of the Shipping Act, 1916 (46
U.S.C. 817(c)(4)), pending the Commission’s determination in this pro-
ceeding. Sea-Land Service, Inc., and the Philippines North America
Conference (PNAC) intervened.

The proceeding was assigned to Administrative Law Judge Norman
D. Kline for the expedited development of an evidentiary record, with
the record to be certified to the Commission for decision. On April 18,

* Commissioner Leslie Kanuk dissents in part. A separate opinion will follow.

1 FESCO is a "controlled carrier” subject to regulation under the Ocean Shipping Act of 1978, P.L.
95-483, 92 Stat. 1607, which amended sections 1 and 18 of the Shipping Act, 1916 (46 U.S.C. 801,
817). FBSCO is directly or indirectly owned and controlled by the government of the U.S.S.R. under
whose flag its vessels operate.

2 See Attachment A.
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88 FEDERAL MARITIME COMMISSION

1980, the Presiding Officer certified a record consisting of 20 docu-
ments admitted as Exhibits 1 through 19 (including Exhibits 16A and
16B). Three late-filed exhibits were subsequently received (20, 21, and
22) and made part of the record. FESCO, Sea-Land, PNAC, and the
Commission’s Bureau of Hearing Counsel filed simultaneous opening
briefs. Reply briefs were filed by all. parties_except PNAC. FESCO’s
request for oral argument was denied by the Commission.

POSITIONS OF THE PARTIES

FESCO contends that the eight rates at issue are similar to rates of
other carriers in the same trade. It compares its suspended rates both
with other carriers’ rates in existence at the time this proceeding began
and at the time the record closed. Its rates for four out of five of the
commodities are allegedly the same as or similar to other carrier rates
as of the commencement of the proceeding, while at the close of the
record, every rate is allegedly the same or higher. FESCO maintains
that the Commission’s earlier determination that rate comparisons
employ rates in existence at the time of the issuance of an investigative
order was incorrect, that the effect of a finding of unreasonableness is
prospective only, and that the Commission’s decision should be based
on the most current information available.

FESCO also states that its service is different than that of the Confer-
ence carriers, ie., less frequent. and slower, and that this results in
greater costs to shippers .(primarily the buyer’s cost of financing the
goods as part of its inventory and insurance costs). FESCO contends,
therefore, that its rates should be lower than the Conference carriers’
rates by the amount of these added costs: Finally, in am attempt to
show that its rates are required to assure the movement of particular
oargo, FESCO offers affidavits from one Philippine exporter and one
U.S. importer endorsing FESCO's rate levels on furniture and woven
articles.

PNAC and Sea-Land offer similar arguments in response to FESCO.
They initially note that the Commission previousty ‘concluded that
Military Sealift Command (MSC) rates of competing carriers are inap-
propriate for rate comparison purposes. They also contend that a com-
parison of suspended rates with current rates is inappropriate. Sea-Land
claims that the Ocean Shipping Act of 1978 was not intended to be
prospective only and that by the time the Comimiission commences a
proceeding by suspending controlled cartier rates, the damage which
the Act was designed to prevent may already have occurred -- ie, a
controlled carrier may already have gained an unjust and unreasonable
market penetration. If rates in effect at the time of the Commission’s
Order to Show Cause are used, PNAC and Sea-Land conclude that
FESCO’s rate for each of the subject commodities is the lowest in the
trade and should, therefore, be disapproved.
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RATES OF FAR EASTERN SHIPPING COMPANY 89

PNAC also points out that one independent carrier used by FESCO
for comparison purposes, Scindia Steam Navigation Co., Ltd., has not
offered service in the eastbound Philippines/U.S, trade since 1976. In
addition, PNAC notes that for “Woven Articles,” FESCO has convert-
ed its individual measurement rate to a per container rate and then
compared this rate with per container rates of other carriers, even
though some carriers provide a measurement rate for this commodity.
Sea-Land further maintains that certain FESCO comparisons contain
inaccuracies and that the only way to ensure meaningful rate compari-
sons is by reference to actual tariff pages, something FESCO has failed
to provide.

PNAC and Sea-Land contend that nothing in the record supports
FESCO’s argument that its rates are necessary to assure the movement
of particular cargo, especially since one of FESCO’s shipper witnesses
remains a PNAC dual rate contract signatory and the Conference
members and Sea-Land continue to carry the particular commodities.
They further maintain that FESCO’s argument that its “inferior serv-
ice” requires lower rates: (1) is based on unsupported inventory and
insurance costs; (2) understates FESCO’s sailing frequencies; and (3)
ignores the majority of Conference carriers with service frequencies
less than its own. Moreover, Sea-Land points out that differences in
total transportation times and vessel itineraries are transient in nature
and are, therefore, of questionable value. In fact, Sea-Land asserts that
it offers a slower service in the trade than does FESCO.

Hearing Counsel also agrees that the Commission should use rates of
non-controlled carriers on file at the time of a suspension in assessing
rate similarity. It argues that a Commission determination of unlawful-
ness is based on certain conditions in the trade and that such a determi-
nation would not necessarily apply if conditions changed. Hearing
Counsel further states that consideration of rate changes after a suspen-
sion would be procedurally unworkable and could restrict a controlled
carrier’s competitors from responding to its rates or other competitive
pressures in the trade during the pendency of a proceeding.

Hearing Counsel maintains that FESCQ’s rates on “Buri Furniture”
and “Woven Articles” are not similar to those of its competitors and
should, therefore, be disapproved. Hearing Counsel explains that while
FESCO’s total transportation charges for all five commodities are
lower than comparable competitors’ charges, it does not believe there is
sufficient evidence from which to conclude that other carriers suffered
“injury” from the rates on the remaining three commodities, particular-
ly where, in 1979, FESCO did not carry any commodities under these
tariff descriptions -- “Glass Manufactures, N.O.S.”; “Reefer Cargo,
other” and “Fruit Juice Concentrates.”
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90 FEDERAL MARITIME COMMISSION

DISCUSSION

For the purposes of determining whether rates of a controlled carrier
are just and reasonable, the Commission is permitted to take into ac-
count appropriate factors, four of which are set forth in.section
18(c)(2).? In an attempt to meet its statutory burden, FESCO has
presented evidence relating to the second and third factors. Other
parties take issue with this presentation. The Commission has reviewed
the entire record, and has found that rates on two of the commodities
at issue are unjust and unreasonable.

FESCOQ’s attempt to-justify some of its rates as necessary to assure
the movement of particular cargo relies on affidavits of one exporter
and one importer. These affidavits relate, at best, to only two of the
five commodities at issue -- “Buri Furniture” and “Woven Articles.”
One of the affiants is a dual rate contract signatory with PNAC and
ships some of its .goods via PNAC member carriers. (Exhibit 6, at 14).
In addition, the. record reveals that even though FESCQ's share of
these commodities is growing, the Conference still carries substantial
amounts of these items. (Bxhibit 6, at 9). It appears, therefore, that
consistent with recently established principles, FESCO’s rates on these
two commodities are not necessary to assure their movement. See Rates
of Far Eastern Shipping Company, 22 F.M.C. 651, 656 (1980).

In Rates of FESCO, supra, the Commission determined that rate
comparisons made pursuant to section 18(c)(2)(ii) should generally
employ rates of other carriers in effect on the date of the order
instituting the proceeding. The Commission reaffirms this position. In
proceedings under the Ocean Shipping Act of 1978, the Commission is
not empowered to set rate levels for a controlled carrier to adhere to in
the future. The Commission is simply determining the justness and
reasonableness of a rate based upon circumstances existing at a particu-
lar point in time -- when the rate is initially questioned. Such an
approach is the only rational way of administering our regulatory
duties under this Act. If a later date certain (e.g., the close of the
record) or a sliding reference point were employed, it would become
very difficult to resolve controlled carrier rate cases within the 180-day

5

9 Section 18(c)(2) states in part:

- .. the Commission may take into account appropriate factors, including, but not limited to,

whether:

(i) the rates . .. which have been filed . . . are below a lovel which is fully compensatory to
the controlled carrier based upon that carrier’s -actual costs or upon its constructive
costs, which are hereby defined as the costs of another carrier, other than a controlled
oarrier, operating similar vessels and equipment in the same or a similar trede;

(ii) the rates ... are the same as or.similar to those filed or assessed by other carriers in the
same (rade;

(iii) the rates . . . are required to assure movement of particular cargo in the trade; or

{iv} the rates. . . are required to maintain acceptable continuity, level, or quality of common
carrier service to or from affected ports.
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suspension period, and potentially unjust or unreasonable rates could be
reinstituted pending resolution of the proceeding. Moreover, without a
predetermined reference point for rate comparison purposes, the parties
could find it extremely difficult to marshall their facts, conduct discov-
ery, and prepare their briefs. In addition, the impacts of subsequent rate
changes on a trade or their duration, could not be ascertained for some
time following their effective dates. The Commission will, therefore,
rely upon rate comparisons using rates of other carriers in effect on
December 28, 1979.

Section 18(c)(2) provides the Commission with the option of consid-
ering other “appropriate factors” when determining the justness or
reasonableness of a controlled carrier’s rates. 46 U.S.C. 817(c)(2). The
Commission is not, therefore, relegated to merely reviewing naked rates
presented to it for comparison purposes. The Commission can and will
look behind these rates to the service characteristics of the carriers
themselves, when appropriate to do so. In this case for instance, some
carriers whose rates are compared with FESCQ’s offer only feeder
service rather than direct service (Zim Israel Navigation Company and
Bvergreen Line). Others operate much larger vessels than FESCO
(Zim) or different types of vessels (Knutsen Line -semicontainer). In
addition, at least one compared carrier is a non-exempt, state-owned or
controlled carrier (Neptune Orient Line).% Absent any proof that these
differences have no relevance to the level of rates set by these carriers,
the Commission will give greatest weight to comparisons between
FESCO and those carriers most operationally similar to it. At the very
least, the rates of any carrier not presently operating in the trade will
be disregarded.®

FESCO has claimed that because the frequency and speed of its
service are less than those of Sea-Land and American President Lines
(APL), its rates must necessarily be lower to remain competitive. This
theory is based upon the assumption that slower service results in
increased inventory and insurance costs to shippers. Certain parties
have questioned FESCO’s exclusive reliance on the sailing frequencies
of Sea-Land and APL. The itineraries presented by FESCO have also
been disputed. Sea-Land, for instance, provides a service from Cebu

4 Listing of Controlled Carriers, (45 Fed. Reg. 5397, January 23, 1980). Zim Israel Navigation Com-
pany is also state-owned or controlled. It is exempt from the requirements of the Ocean Shipping Act
of 1978 by virtue of its status as a carrier of a state whose vessels are entitled by treaty to receive
most-favored-nation treatment. See 46 U.S.C. 817(c)(6)(i).

5 Scindia Steam Navigation Co., Ltd., has had rates on file for this trade since 1976, but has never
amended these rates or apparently offered any service in the trade during that time. (See Exhibit 6, at
3, 4). This is supported by a recent advertisement in the Paciffc Shipper which indicates that Scindia
does not presently offer inbound service from the Philippines (Exhibit 20). Although not a matter at
issue here, Scindia’s failure to serve the trade could result in the cancellation of its inbound Philippine
tariff under the principles developed in Docket No. 77-35, Publication of Inactive Tarifft by Carriers in
Foreign Commerce, 20 FM.C. 433 (1978).
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(the port from which 86% of FESCO’s Philippine cargo originates)
which is actually slower than FESCO’s (31 days vs. 29 days). In any
event, FESCO’s contentions concerning the level of insurance and
inventory costs are unsupported by any evidence.

FESCO has converted its measurement rates on “Woven Articles” to
per container rates and then compared these rates with per container
rates of other carriers; However, many carriers in this trade offer
measurement rates for this commodity, including some of the carriers
with which FESCO has compared per container rates, Measurement
rates are intended to apply -to shipments which are not eligible for full
container rates because of their volume. If other carriers also publish
measurement rates, such rates are the best basis for comparison.® For
comparison purposes, the Commission will, therefore, give greatest
consideration to measurement rates which have been filed for woven
articles.

The Commission has established certain principles for deciding con-
trolled carrier rate cases. Rate comparisons should include any differ-
ences which affect the total transportation charge to a shipper.” Rates
of FESCO, 19 SR.R. at 1541. However, rate similarity between a
controlled carrier and another carrier in a trade is not conclusive proof
that a controlled carrier’s rate is just and reasonable. If there is evi-
dence that differences in rates, no matter how slight, have caused trade
disruption, such rates could be found unlawful. Rates of FESCO, 19
S.R.R. at 1543. We will now examine the particular rates at issue in
light of these principles.

FESCO’s suspended rate for “Glass Manufactures, N.O.S.” is the
only 20 foot container rate offered in the trade. As a result, it is
necessary to convert this rate to a weight basis. (See Exhibit 9, at 3).
Once converted, a comparison of FESCO's rate with that of the Con-
ference indicates that FESCO’s total charges on a weight basis are
actually higher than PNAC’s.® Even though this rate was deleted
subsequent to its suspension, it will not be disapproved.®

¢ Conversions of measurement or weight rates to per container rates, or vice versa, introduce a
variable which lessens their value as indicators - the atowage factor for the particular commodity.
7 The Commission hes previously indicated that a controlled carrier relying upon a rate comparison
should provide:
(1) applicable tacl{f pages, (2) an explanation of any adjustmenta made to effect a comparison,
(3) all relevant charges which affect the total transportation charge, and (4) if converting a
per container rate to a weight/menasure rate or vice versa, representative bills of lading. Rates
of FESCO, 19 SRR, at 1541, fn. 9.
Though FESCO has failed to comply with this requirement, there does appear to be general agree-
ment as to all applicable rates and charges.
® The various rate comparisons in the record employ contract rates offered by PNAC and other
carriers, These rates are generally 15 percent below the ordinary rates for any given commodity and
are available to any shipper which signs a contrect giving all, or a fixed portion, of its business to the
Conference or cagrrier. See 46 U.S.C. 813a.
? The impact of this rate or its predecessors sppears minimal given the fact that FESCO carried
none of the commodity covered by the rate in 1979, Exhibit 15.
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FESCO has attempted to justify its reefer rates -- “Reefer Cargo,
other” and “Fruit Juice Concentrates” -- solely by reference to rates
filed by Scindia. Such a comparison is of no value because Scindia has
not and does not operate in the trade. However, Hearing Counsel has
also provided comparisons for these items, using carriers which do
operate in the trade (Attachments G and H). These comparisons indi-
cate that FESCO’s charges are significantly less than those of PNAC
and Seatrain. However, these rates have also had a minimal impact on
the trade because of FESCO’s failure to carry any cargo under them in
1979 (See Exhibit 15). They will not, therefore, be found unjust and
unreasonable.

FESCO’s total charges for “Buri Furniture” and “Woven Articles”
are significantly lower than the Conference’s charges for these com-
modities. They are also lower than the charges assessed by the relevant
independent carriers in the trade. See Attachments B and C. Furni-
turel® and woven articles are two of the seven major moving commod-
ities in the trade. (Exhibit 6, at 9). Exports of these commodities have
increased steadily from 1977 to 1979. (Exhibit 14, at 4, 5). However,
during this period, the Conference and Sea-Land experienced a de-
crease in their carriage of these commodities. See Attachment D.

Furniture and woven articles were the principal commodities
FESCO carried from the Philippines in 1979, accounting for 80 percent
of its total carriage. (Exhibit 15).11 From 1978 to 1979, FESCO in-
creased its share of furniture and woven articles by 75 percent. (Exhibit
16A, at 2). By the end of 1979, FESCO was carrying over one-third of
this cargo.1? This increasing market penetration has been accompanied
by the consistent maintenance of significant differentials in total charges
between FESCO and PNAC and Seatrain. See Attachments E and F.
These facts indicate that, for “Buri Furniture” and “Woven Articles,”
FESCO’s rates have had a significant impact on the trade. Because
FESCO has failed to meet its burden of proving that these rates are just
and reasonable, they will be disapproved.

THEREFORE, IT IS ORDERED, That the rates of Far Eastern
Shipping Company for “Buri Furniture” and “Woven Articles,” as

10 The record data does not distinguish between furniture and “Buri Furniture,” though the latter is
abviously subsumed in the former. The commodity description of the rate under consideration is “Buri
Furniture Only, From All Ports Except Cebu.” Though its extent cannot be precisely determined, it is
clear that the subject rate contributes to FESCO’s overall penetration of the market for the carriage of
furniture.

1t FESCO is the only independent carrier to carry a significant amount of furniture and woven
articles. (Exhibit 11).

12 FESCO carried 79 percent as much furniture as the entire 17 carrier conference, and 49 percent
as much woven articles. (See Attachment D).
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listed in Attachment A, are hereby disapproved as unjust and unreason-

able; and
IT IS FURTHER ORDERED, That this proceeding is discontinued.

(S) FrRANCIS C. HURNEY
Secretary

LYR -2 Y Fal
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ATTACHMENT A

Far Eastern Shipping Company Freight Tariff - FMC-23

From: Ports in the Philippines

To: U.S. Pacific ports and Overland Common points

DESCRIPTION

Glass Manufactures, N.O.S.

Furniture made of:
Buri Furniture Only

Woven Articles, Viz: Bags-Market-
ing/Shopping of Woven Fiber; Bas-
kets, Bamboo/Buri Rib; Braids;
Buri; Brooms; Cloth, Abaca/
Burlap/Raffia/Saguran; Mats-Mat-
tings, Bamboo/Bankman/Buri/
Grass/Hemp/Door/Woven Fiber;
Nipa  Strips; Petutes  Rakes;
Bamboo; Rugs, Balangot/Hemp;
Sawali and Screen; Woven Fiber,
N.OS.

Reefer Cargo
Other

Fruit Juice Concentrates

TAR-
IFF RATE SUSPENDED
ITEM

510  Local $1,200.00 P/C 20

480  Local $40.50M
0.C.P. $36.00M

1070  Local $54.00M
O.C.P. $54.50M

890 Local §52.00W or $46.50M

890  Local $113.40M

T FMC.

95

EFFEC-
TIVE
DATE

12/30/79

1/05/80

1/06/80

1/15/80

1/15/80
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CARRIER

FESCO
PNAC
SEATRAIN

EVER-
GREEN

FEDERAL MARITIME COMMISSION

LOC 40.50M
OCP 36.00M
LOC 45.00M
OCP 39.00M
LOC 41.00M
OCP 35.00M

LOC 43.00M
OCP 39.00M

ATTACHMENT B
BURI FURNITURE
BUNKER TOTAL

SURCHARGE  CHARGE
4,00 LOC 44.50M
4.00 OCP 40.00M
9.50 LOC 54.50M
9.50 OCP 48.50M
8.00 LOC 49.00M
8.00 OCP 43.00M
8.00 LOC 51.00M
8.00 QCP 47.00M

MEMC

PERCENT BY
WHICH
FESCO'S
TOTAL
CHARGE
DIFFERS
FROM
COMPETI-
TOR’'S TOTAL
CHARGE

18.3%
17.52
9.18
6.98

12.74
14.89
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CARRIER RATE
FESCO LOC 54.00M
OCP 54.50M
PNAC LOC 60.00M
OCP 58.50M
SEATRAIN LOC 54.00M
OCP 52.50M

ATTACHMENT C
WOVEN ARTICLES*
BUNKER TOTAL
SURCHARGE CHARGE

4.00 LOC 58.00M
4.00 OCP 58.50M
9.50 LOC 69.50M
9.50 OCP 68.00M
8.00 LOC 62.00M
8.00 QOCP 60.50M

PERCENT BY
WHICH
FESCO’S
TOTAL
CHARGE
DIFFERS
FROM
COMPETI-
TOR’S TOTAL
CHARGE

16.55
13.97
6.45
3.30

* Per container rates of Zim and Knutsen which were converted to measurement rates
have been disregarded because the conference and Seatrain offer rates on a measurement

basis.

23 FM.C.
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Commodity

1979 Furniture

Woven Articles

1978 Purniture

Woven Articles

1977 Furniture
Woven Articles

1 Exhibit 6, at 9.

ATTACHMENT D
CARGO MOVEMENTS (REVENUE TONS) IN THE
PHILIPPINES-U.S. PACIFIC COAST TRADE

PNAC!

64,486

40,239

66,782

41,173

66,939
41,627

Sea-
Land

6,288°2

9,821

7,530
11,489¢

12,1838
15,2043

FESCO#?
50,847
{1994 TEU's x 25.5 cm stow)

19,660
(77t TEUs x 25.5 mwt stow)

—_

2 Exhibit 7, Attachment D, and Exhibit 16B, at 3.

3 Exhibit 15 provides data in TEU’s. Stowage factors are available from Exhibit 2, at 2.

No data was provided for other years.

4 No data available.
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ATTACHMENT E
BURI FURNITURE - LOCAL*
(TOTAL CHARGES)
FESCO PNAC SEATRAIN
5/6/79 59.50
5/1/19 47.00
6/11/79 63.00
8/15/79 61.25
8/28/79 59.50°
9/27/79 63.50
10/1/79 51.00 62.75
10/15/79 58.50
10/24/79 60.75
11/18/79 54.50
11/27/79 56.00
11/29/79 49.00
1/1/80 50.50

1/5/80 **44.50
*(Exhibit 5, Schedule 3)
#*(Suspended)

BURI FURNITURE-OCP*
(TOTAL CHARGES)

FESCO PNAC SEATRAIN
6/20/76 37.75
2715771 43.25
4/1/78 51.25
5/31/78 49.00
3/1/79 39.00
5/6/79 53.00
5/1/79 41.00
6/11/79 57.00
8/15/79 56.75
8/28/79 53.00
9/27/79 57.00
10/1/79 45.00 58.25
10/15/79 54.00
10/24/79 56.25
11/18/79 48.50
11727719 52.00
11/29/79 43.00
1/1/80 44.50

1/5/80 **40.00

*(Exhibit 5, Schedule 4)
**(Suspended)

23 FM.C.
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ATTACHMENTF
WOVEN ARTICLES - LOCAL*
(TOTAL CHARGES)
FESCO PNAC SEATRAIN

6/20/76 46,75

2/18/71 55,00

£1/19/77 60.00

4/1/78 66.75

kYA Vald 59.00
3/15/79 53.50
5/6/719 70.75
5/1/79 59.25
5/25/79 64.00
6/11/79 68.00
8/28/79 64.00
9/27/79 68,00
10/1/79 63.25 69.50
10/15/79 62.00
11/1/79 63.50
1/1/80 63.50
1/6/80  **58.00
*(Exhibit 5, Schedule 1) **(Suspended)

WOVEN ARTICLES -- OCP*

(TOTAL CHARGES)
FESCO PNAC SEATRAIN
6/20/76 42.25
2/15/17 49.75
11719777 54.75
6/14/78 61.50

3/1/79 54.00
3/15/19 49.50
5/6/19 65.50
5/1/19 54.25
5/25/79 62.50
6/11/79 66.50
8/28/79 62.50
9/27/19 66.50
10/1/79 58.25 68,00
10/15/79 60.50
11/1/79 58.50
1/1/80 62.00
1/6/80  **58.00
*(Exhibit 5, Schedule 2) **(Suspended)

23 FE.M.C.
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ATTACHMENT G
REEFER CARGO OTHER
PERCENT BY
WHICH
UNKER FESCO’S
BUNKE TOTAL
CARRIER RATE SUR- s CHARGE
CHARGE DIFFERS FROM
COMPETITOR’S
TOTAL
CHARGE
FESCO LOC 52.00W 4,00 LOC 56.00W
LOC 46.50M 400 LOC 50.50M
PNAC* LOC 58.00W 9.50 LOC 67.50W 17.04
LOC 51.75M 9.50 LOC 61.25M 17.55
SEATRAIN* LOC 52.00W 8.00 LOC 60.00W 6.66
LOC 47.00M 8.00 LOC 55.00M 8.18
* Exhibit 5.

23 FM.C.
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ATTACHMENT H
REEFER CARGO - FRUIT JUICE CONCENTRATES
PERCENT BY
WHICH
FESCO'S
BUNKER TOTAL TOTAL
CARRIER RATE SUR- CHARGE CHARGE
CHARG DIFFERS FROM
COMPETITOR'S
TOTAL
CHARGE
FESCO LOC 113.40M* 4.00 LOC 117.40M
PNAC LOC 142.00W 9.50 LOC 151.50W 22.5
SEATRAIN** LOC 128.00W 8.00 LOC 136.00W 13.68

» FESCO filed a measurement rate, The appropriate conversion rate is one metric ton
per measurement ton of cargo. (Exhibit 1 at 6).
** Bxhibit 3.

MEMC
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Commissioner Lesiie Kanuk, concurring and dissenting in part. With
this decision, the Commission has made some progress towards achiev-
ing a rational approach to cases arising under section 18(c) of the
Shipping Act, 1916. I concur in the disapproval of FESCO rates on
 Buri Furniture. However, I do have difficulties with the majority’s
approach to other issues in this proceeding.

The majority states that “[i}f there is evidence that differences in
rates, no matter how slight, have caused trade disruption, such rates
could be found unlawful.” (Slip Opinion at p. 11). This statement begs
the question of what constitutes trade disruption. In the context of this
particular proceeding, the majority seems to supply a working defini-
tion of trade disruption when it observes that:

{FESCOQ’s] increasing market penetration has been accompa-
nied by the consistent maintenance of significant differentials
in total charges between FESCO and PNAC and Seatrain.
Slip Opinicn at p. 13.

If disruption is defined as increasing market share, I fear the Commis-
sion has foreclosed the possibility of a controlled carrier exerting bene-
ficial competitive influences on a trade. This fear is accentuated by the
Commission’s requirement in an earlier proceeding that a controlled
carrier’s replacement rates must meet the level of the national-flag
carriers serving the trade.* This requirement presumes that the nation-
al-flag rates are set at a level which is, indeed, just and reasonable. For
the sake of the shippers in any affected trades, I earnestly hope this is
true.

In other proceedings involving section 18(c) of the Shipping Act, I
have expressed my reservations about the rigidity which the Commis-
sion has imposed on proceedings involving controlled carriers. (See
FMC Docket No. 79-10, Rates of Far Eastern Shipping Company, sepa-
rate opinions of November 28, 1979, and June 9, 1980). Though I will
not treat those issues in detail in this particular opinion, they are
incorporated herein. However, I reiterate my general concern that in its
zeal to disapprove rates filed by Soviet-flag carriers, the Commission
has created a precedential monster which will make it nearly impossible
for any non-conference controlled carrier to have a pro-competitive
impact in the United States ocean trades. I continue to consider the
dangers of predatory rate practices of controlled carriers to be a serious
threat. Nonetheless, I consider it unwise for the Commission to create
case law which will make it virtually impossible for a non-predatory,
non-conference controlled carrier to offer an alternative service to the
shipping public at competitive rates.

* FMC Docket No. 79-10, Rates of Far Eastern Shipping Company, Report and Order of April 1,
1980, Slip Opinion at p. 17.
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FEDERAL MARITIME COMMISSION

DOCKET NO. 80-35
PACIFIC COAST EUROPEAN CONFERENCE
(AGREEMENT NO. 5200 DR-4--EXTENSION OF
DUAL RATE CONTRACT TO INTERMODAL SERVICE)

NOTICE

August 7, 1980

Notice is given that no exceptions were filed to the July 3, 1980
order discontinuing this proceeding and the time within which the
Commission could determine to review has expired. No such determi-
nation has been made and, accordingly, the order has become adminis-
tratively final.

(S) FraNncis C. HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

DOCKET NO. 80-35
PACIFIC COAST EUROPEAN CONFERENCE
(AGREEMENT NO. 5200 DR-4--EXTENSION OF
DUAL RATE CONTRACT TO INTERMODAL SERVICE)

ORDER DISCONTINUING PROCEEDING

Finalized August 7, 1980

Proponents of Agreement No. 5200 DR-4, who are the member lines
of the Pacific Coast European Conference, have moved to dismiss this
proceeding on the basis of “mootness” since the Agreement has been
formally withdrawn by its letter of June 17, 1980.1

The Agreement, which is a modification to the Conference’s existing
Dual Rate Contract, was filed in mid-1976 and had been held in abey-
ance at the request of the Conference until the institution of this
proceeding by Order of Investigation and Hearing served May 28,
1980. Basically the modification includes cargo of contract shippers
described as moving “overland from a Pacific Coast area port via
connecting water movements from U. S. Atlantic, Great Lakes and
Gulf ports, to a destination port” within the scope of the conference
agreement. According to the order, the apparent purpose of the modifi-
cation is to include under the contract “mini-bridge” traffic which may
be moved under the authority of the conference agreement.

The stated basis for withdrawing the application is that the issue of
this Commission’s jurisdiction to approve an extension of an exclusive
patronage agreement to “mini-bridge” traffic moved by members of a
conference under their approved conference agreement is presently
before the United States Court of Appeals for the District of Columbia
Circuit.2 The proponents indicate that depending on the outcome of the
litigation or, perhaps, clarifying legislation in the interim, the Confer-
ence may wish to file a similar application at some future time.

1 The undersigned did not receive either a copy of the Motion to Dismiss on Grounds of Mootness
served June 17, 1980, or a copy of the letter in support thereof. Apparently Hearing Counsel were not
served as well since those documents, which were eventually received in this office, were made avail-
able to Hearing Counsel for duplication and appropriate response. Since the motion included a certifi-
cate of service, 1 trust that all other parties were more fortunate and actually were served.

2 See U.SA v FEM.C., No. 79-1299; Seatrain Pacific Services, S.A. v. FM.C., No, 80-1248 and U S A.
v. EM.C., No. 80-1251.
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Hearing Counsel by their reply to the motion served June 26, 1980,
indicate they have no objection to the motion, and the designated

protestants have not objected.
The above actions dispose of the issues to be decided herein. Accord-

ingly, this proceeding is discontinued.

(S) PAUL J. FITZPATRICK
Administrative Law Judge

July 3, 1980
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO. 724(I)
COTTON IMPORT AND EXPORT CO.

¥

SEA-LAND SERVICE, INC,

REPORT AND ORDER

August 11, 1980

BY THE COMMISSION:* (THOMAS F. MoOAKLEY, Vice Chairman;
JaMes V. Day, LesLIE KANUK AND PETER N. TEIGE, Commis-
sioners)

This proceeding is before the Commission upon its determination to
review the decision of Settlement Officer Donald F. Norris, served
March 14, 1980, awarding reparation. The Settlement Officer found
that Sea-Land Service, Inc. violated section 17 of the Shipping Act,
1916 (46 U.S.C. 816) in billing Cotton Import and Export Co. (Com-
plainant) for deficit weight charges resuiting from Sea-Land’s substitu-
tion of 40-foot containers for 35-foot containers without notifying Com-
plainant.

Complainant alleges that it had ordered 35-foot containers on ship-
ments of cotton, and that Sea-Land substituted for its own convenience
40-foot containers, without the knowledge or consent of Complainant.
Consequently, the shipments did not meet the minimum weight require-
ments for 40-foot containers. Complainant alleges that it was billed for
and paid deficit weight charges as a result of Sea-Land’s action, and
requests reparation in the amount of $2,327.87.1

Sea-Land, by letter to the Settlement Officer dated October 17, 1979,
admitted error in its action, stating in part:

It is our understanding that Sea-Land did not notify the ship-
per that larger equipment would be substituted for the ordered
equipment. Had the shipper been made aware of the substitu-
tion of equipment, the shipper’s loading pattern could have
been changed to accommodate the larger box, thereby pre-
cluding the billing of deficit charges.

* Chairman Daschbach filed a separate opinion,
1 This figure is allegedly the sum of $683.93, $415.35, and $1,273.59, supposedly the deficit weight
charges on each of three trailers. The figures add up 1o $2,372.87, however.
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The issue, therefore, is a carrier (Sea-Land) substituting equip-
ment for its own convenience and the shipper being penalized
for the carrier’s actions.

Sea-Land urges the Settlement Officer to award reparation in
the amount of $2,327,87 as claimed.®

By letter dated September 18, 1979, the Settlement Officer requested
additional information from Complainant, including, inter alia:

. - . evidence that your Company was billed and subsequently
paid the additional charges “for deficit weights” in the amount
claimed, $2,327.87.
Complainant’s response, dated November 20, 1979, addressed this query
merely by stating:
We enclose photo-copy of our check in the amount of
$2,338.87, which is the amount under claim.
Attached was a copy of the front of a check dated April 18, 1979,
made out to Sea-Land Service, Inc. Complainant did not respond to the
Settlement Officer’s request for proof of billing. Nor was the new
figure of $2,338.87 explained. The Settlement Officer, however, award-
ed reparation in that amount,

Upon its review of the Initial Decision, the Commission was troubled
by several aspects of Complainant’s case: there remained, despite the
Settlement Officer’s request, no evidence that Sea-Land sent a bill for
the deficit weight; the copy of the check did not indicate endarsement;
and the variance in amounts claimed was unexplained. Pursuant to the
Commission’s instructions, a letter from the Commission’s Secretary
was sent to Complainant on May 19, 1980, requesting clarification on
these matters by June 15, 1980.8

Complainant’s response was received July 8, 1980. Despite the tardi-
ness of the submission, the Commission accepts the submission for
consideration. Complainant enclosed three copies of billings from Sea-
Land for the three trailers in question, but again failed to produce a bill
for deficit weight charges. Complainant resubmitted the copy of the
front of its check to Sea-Land, but the July 8, 1980 submission contains
calculations not on the copy of the check submitted on November 20,
1979, On the check is written:

& Sea-Land’s letter also makes use of the erroneously-added $2,327.87 figure.

? The Secretary’s letter requested the following information:
(1) Evidence of Sea-Land’s billing to you for the freight charges involved; (2) Evidence of
your payment of the charges (if by cheok, show face and back of check); and (3) An explana-
tion of the discrepancy between the alleged billing of Sea-Land of $2,338.87 and the amount
claimed of §2,327.87.
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971-869525 - 1284.59

961-869516 - 638.93

961-869503 - 415.35
2338.874

Complainant also submitted a copy of a back of a check endorsed by
Sea-Land and dated by the bank May 20, 1980. The discrepancy in
amounts was explained:

The correct difference is $2,327.87 and due to an error in
addition, we paid $2,338.87.

DISCUSSION AND CONCLUSION

Because the Commission is not satisfied that Complainant has met its
burden of proof, the reparation award is denied and the decision of the
Settlement Officer is reversed.

Complainant’s responses to the Settlement Officer’s and the Commis-
sion’s inquiries have raised more questions than they answered. There
remains not the slightest indication of where the various numbers
adding up to $2338.87, $2327.87, or $2372.87 came from, nor is it clear
whether the $1,284.59 and $638.93 figures written on the copy of the
check or the $1,273.59 and $683.93 figures listed in the complaint and
concurred with by Sea-Land are the basis of the amount claimed. The
exact amount of the deficit weight charges would be expected to
appear on the bill which Complainant asserts it received from Sea-
Land, but despite two requests, Complainant has failed to produce any
documentation verifying its claim that it in fact was billed for deficit
weight.

Moreover, the validity of the copies of the check has not been
established to the satisfaction of this Commission. If Complainant
indeed submitted copies of the front and back of the same check, the
question arises as to why a check dated April 18, 19795 was not
endorsed until May 20, 198)0. Complainant’s submissions indicate that
Sea-Land held the check for over a year, and endorsed it twelve days
after the Commission expressed its concern about the check’s validity at
its open May 8, 1980 meeting. Thus, the parties’ original contention that
the “bill” for deficit weight had been ‘“‘paid” appears to have been
misleading. Complainant’s inability or unwillingness to establish the
basic premises of its complaint -- Le, that it was billed for and paid
deficit weight charges in an identifiable amount -- precludes a finding
that it has met its burden of proof.®

+ Compare with calculations in complaint. See n.1, supra.
5 Even this date is questionable. The copy submitted by Complainant shows that the line on which
the date is typed is broken in several places, suggesting that the date of the check was, at some point,

altered.
@ It is therefore unnecessary to address the issue of whether the facts, if established, amounted to a

violation of section 17 of the Shipping Act.
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THEREFORE, IT IS ORDERED, That the Initial Decision of the
Settlement Officer is reversed; and

IT IS FURTHER ORDERED, That Cotton Import and Export
Co.’s request for reparation is denied; and

IT IS FURTHER ORDERED, That this proceeding-is discontinued.

(8) Francis C. HURNEY
Secretary

CHAIRMAN DASCHBACH’S SEPARATE OPINION,

I am not participating because I do not believe that the Commission
should review the decisions of Settlement Officers in informal docket
proceedings. Under Subpart S of the Commission’s Rules of Practice
and Procedure (46 C.F.R. 502.301), parties consent to waive the rights
and obligations associated with normal adjudicatory proceedings for the
express purpose of receiving prompt consideration of a small claim.
Commission review precludes the inexpensive and expeditious handling
of small claims which is the foundation of the informal docket process.
The settlement officer’s decisions in informal dockets do not have
precedential value, therefore Commission review imposes unnecessary
expense and delay in an arbitration process designed to settle minor
commercial disputes in a prompt and responsive manner.
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FEDERAL MARITIME COMMISSION

DOCKET NO. 80-17
WESCOT INTERNATIONAL, INC.

1

SEA-LAND SERVICE, INC.

ORDER ADOPTING INITIAL DECISION

August 13, 1980

This proceeding was initiated as a result of a complaint filed by
Wescot International, Inc. seeking a refund of freight charges from Sea-
Land Service, Inc. Its claim was based on an alleged error in the
measurement of bundles of iron pipe. Sea-Land admitted all allegations
in the complaint.

Administrative Law Judge Paul J. Fitzpatrick issued an Initial Deci-
sion in which he awarded reparation in the full amount claimed by
Wescot, and in addition, awarded interest at 12 percent from the date
of payment of the freight charges. Sea-Land filed Exceptions only as to
the award of interest.

Though Sea-Land recognizes that an award of interest could be
proper in a case such as this one, it argues that the Commission should
exercise its discretion and vacate the award of interest. Sea-Land al-
leges: (1) it was not responsible for the erroneous mismeasurement of
the cargo; (2) the error was not known to it, nor did it have the ability
to ascertain it; and (3) Wescot did not seek an award of interest.

The Commission is not persuaded by Sea-Land’s arguments. Sea-
Land had a non-delegable duty to assess its freight charges on the basis
of the actual measurement of the commodity being shipped. In this case
particularly it is difficult to understand how Sea-Land lacked the ability
to assess this cargo. The iron pipes in:question were presented to the
carrier in slings and were not hidden away in containers. Their correct
measurement could have been easily ascertained.

Sea-Land should further understand that an award of interest in this
proceeding is not meant as a penalty for some perceived malefaction on
its part. Rather, the award of interest simply serves to make this shipper
whole. Sea-Land after all has had the benefit of this shipper’s overpay-
ment from the date the freight charges were paid.

The Presiding Officer’s decision to award interest was clearly consist-
ent with our policy statement of May 8, 1980, concerning interest on
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awards of reparation. The circumstances of this case do not warrant an
exception to this general policy.

THEREFORE, IT IS ORDERED, That the Exceptions filed by
Sea-Land Service, Inc. are denied and the Initial Decision in this
proceeding is hereby adopted; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.*
(S) JoserH C. POLKING

Assistant Secretary

*Commissioner Leslie Kanuk would not award interest in situations where @ strong ¢howing is made
that the error in measurement was due to erroneous entries made by shippers in the documentation

which follows the shipment,
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FEDERAL MARITIME COMMISSION

DOCKET NO. 80-17
WESCOT INTERNATIONAL, INC,

V.

SEA-LAND SERVICE, INC,

Throvgh a combination of error in supplier's preparation of a packing list and carrier’s
corresponding billing in reliance thercof, complainant was overcharged for shipment
of ductile iron pipe. Reparation awarded.

Everett 8. Layman, Jr. and Edward Winsiow for complainant.
John M. Ridion for respondent.

INITIAL DECISION OF PAUL J. FITZPATRICK,
ADMINISTRATIVE LAW JUDGE !

Adopted August 13, 1980

By complaint served March 26, 1980, Wescot International, Inc., of
San Francisco, California (Wescot or complainant), seeks a refund of
freight charges resulting from an alleged error in the calculation of
weight applied to a shipment of ductile iron pipe. Wescot requested
that the proceeding be handled under the Shortened Procedure provid-
ed by the Commission’s Rules of Practice and Procedure (46 C.F.R.
502.181-187). Sea-Land Service, Inc. (Sea-Land), consents to handling
of the matter under the shortened procedure and in essence admits to
all of the allegations and contentions included in the numbered para-
graphs of the complaint.

Wescot, an exporter of goods manufactured in the United States,
entered into a contract with Misato Kogyo & Co., Ltd., of Naha City,
Okinawa, to provide, among other commodities, certain ductile iron
pipe. It also entered into a contract with P. E. O’Hair and Company of
Pittsburg, CA, a supplier, to purchase the iron pipe to be delivered
F.O.B. Dock San Francisco. The shipment moved under Sea-Land bill
of lading dated May 15, 1979, on $§ LEADER, Voyage 14 W on May
20, 1979.

The gravamen giving rise to the requested refund concerns the cubic
measurement reflected in the bill of lading. Item .004 of the bill of
lading specifies 26 Slings-Cast Iron Pipe-72.395 KG (Gross Weight) and

! This decision will become the decision of the Commissian in the absence of review thereof by the
Commission (Rule 227, Rules of Practice and Procedure, 46 C.F.R, 502.227).
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a measurement of 223 CBM.? According to the complainant a refund
for the freight charges incurred is due for 98,598 CBM which is the
difference between the measurement of 223 CBM and 124.402 CBM or
the actual cube size of the involved slings. Apparently the error was
spotted after management examined the file and after the cargo had
already been unloaded at destination. The ertor itself is attributed to the
supplier’s preparation of the packing lisi. Evidently the supplier’s typist
in not referring to the underlying work copies showed all slings as 19
feet high, 48 inches long and 48 inches wide. In using this standard, the
involved slings yields an equal distribution of 304 cubic feet per sling or
a total of 7,794 cubic fest. And because of the error it is claimed that
the actual cubic feet represents a difference of 3,526 cubic feet from
that reflected on the packing list used by Sea-Land.® In order to
substantiate the difference in measurement the Pacific Cargo Inspection
Bureau, located in San Francisco, was requested to inspect and measure
“As Shipped” samples at the supplier’s yard. The Bureau measured the
bundles of pipe which were said to be identical to the slings shipped
under the bill of lading. The results of these measurements were shown
to be as follows: 9 slings at 5.256162 = 47.305 CBM; 12 slings at
4.798752 = 57.585 CBM; and 4 slings at 3.828348 = 15313 CBM or a
total of 120.203 CBM for 25 slings. Although the remaining sling
{(composed of 4" and 6" pipe) was not available for measurement it was
calculated by the complainant to be 4.199 -CBM and apparently Sea-
Land agrees with that measurement. As a result of its explanation of the
error and the Bureau’s measurements, complainant seeks a refund of
$20,774.59.4

3 In addition to the slings, Ttem .004 included 1 Bundle Cast Iron Pipe-1,451 KG with a measure-
ment of 2,747 CBM. The measurement and freight charges assessed here are not in controversy.

# The supplier claims the actual measurements to be as follows:

Units 1 t0 9

8* Ductile Iron-Pipe (12 Pcs 4 Pcs Wide by 3 Rows High) Length 19 Foet Width 40 Inches Height
29 inches = 184.7 Cubic Feet Per Unit

Units 10 to 21

6" Dugctile Iron Pipe.(18 Pcs 6 Pes Wide by 3 Rows High) Length 19 Feet Width 44 Inches Height
29 inches = 168.4 Cubic Feet Per Unit

Units 22 t0 25

4* Ductile Iron Pipe (27 Pcs 9 Pcs Wide by 3 Rows High) Length 19 Feet Width 45 Inches Height
23 Inches = 136.6 Cubic Feet Per Unit

Unit 26

4" and 6° Ductile Iron Pipe Mized Unit (9 Pcs Wide by 3 Rows High) Length 19 Feet Width 43
Inches Height 25 Inches = 148.4 Cubic Feet Per Unit

4 The calculation is based upon the following:

Actual charge 223.000 CBM -
Pipe as remedsured 124.402 CBDM
98.598-CBM
98.598 CBM x $155.00 §15,282.69
AB 10.00 985,98
Subtotal $16,268.67
BS 5.00 492.99
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Under the circumstances presented here, it is found that the com-
plainant is entitled to reparation in the full amount. Initially, a com-
plainant is not bound where the misdescription of cargo results from a
shipper’s (complainant’s) unintended mistake or inadvertence® and even
a showing of a lack of equitable justification on the part of a shipper
(complainant) has not precluded an award where it is considered that
an overcharge would operate as a windfall to that carrier.® Here the
error leading to the misdescription by the supplier has been well-
documented and confirmed by an independent measurement. In addi-
tion, the complainant has supplied other appropriate documentation to
support the relief requested.”

One final matter requires consideration. Although complainant does
not request an award of interest in addition to the overcharges on the
shipment of its goods, the Commission in a recent policy statement
declared an intention to grant interest on awards of reparation in cases
involving the misrating of cargo and arising under section 18(b)(3) of
the Act.® And while exceptions from this general policy will be consid-
ered on a “case-by-case basis” and this proceeding involves a misde-
scription rather than a misrating of cargo, it would seem that the
current policy would apply here as well.

ULTIMATE CONCLUSION

Complainant is awarded reparation in the sum of $20,774.59, with
interest, computed at a rate of 12 percent, from the date of payment of
the freight charges.

(S) PAuL J. FITZPATRICK
Administrative Law Judge

Washington, D. C.

May 16, 1980
HDL 11.00 1,084.57
cu 18.50 2,928.36

$20,774.59

& Westerns Publishing Company v. Hapag-Lloyd A.G., Docket No. 283(I), 13 S.R.R. 16, 17 (1972).

8 Union Carbide Inter-America v. Venezuelan Line, 17 F.M.C. 181, 182 (1973), Cf United States v,
Columbia S.8. Company, 17 FM.C. 8, 10 (1973).

T For example, among other material, it submitted the commercial invoice, the bill of lading, its
packing list and its supplier’s packing list.

© Interpretations and Statements of Policy - Interest on Awards of Reparations, dated May 8, 1980.
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DOCKET NO. 80-18
PORT OF NEW YORK OCEAN FREIGHT FORWARDERS’
CONFERENCE (AGREEMENT NO. 8370)

REPORT AND ORDER

August 13, 1980

BY THE COMMISSION: (RICHARD J. DASCHBACH, Chairman;
TuoMas F. MOAKLEY, Vice Chairman; JAMES V. DAy, LESLIE
KANUK AND PETER N. TEIGE, Commissioners)

On March 27, 1980, the Commission ordered the 22 independent
ocean freight forwarders participating in FMC Agreement No. 8370 to
show cause why the Agreement should not be cancelled. The Commis-
sion’s Order explained that no business had been conducted under the
Agreement since 1958 and that if activities were resumed it would be
necessary for the parties to justify the Agreement’s price-fixing provi-
sions under the Svenska doctrine.!

The Respondents were given until April 30, 1980 to respond to the
Commission’s Order, but have yet to do so. Instead, a request for 30
days additional time was filed on April 28, 1980. This request was
found to be unjustified under section 502.102 of the Commission’s Rules
(46 CF.R. 502.102) and was denied.? On May 22, 1980, a second
extension request was submitted asking for 120 additional days. This
request incorporated an intervening letter dated May 9, 1980 which
stated that only 5 of the .original 22 parties remained interested in the
Agreement, but that 34 additional parties wished to further consider
joining a New York area freight forwarder “conference.” No attempt
was made to dispute or explain Respondents’ 26 years of inactivity or
to justify the Agreement in terms of present transportation benefits.
Under these circumstances, Agreement No. 8370 will be disapproved.®

THEREFORE, IT IS ORDERED, That Agreement No. 8370 be-
tween the 22 independent ocean freight forwarders listed in the Com-
mission’s March 27, 1980 Show Cause Order is disapproved; and

' Federal Maritime Commission v. Aktiebolaget Svenska Amerika Linien, 390 U.S, 238 (1968), affirmed
the need for proponents of anticompetitive section 15 agreements to demonstrate the existence of off-
setting transportation benefits.

2 Order of May 12, 1980.

8 Interested ocean forwarders may submit a new agreement (and justification statement) for Com-
mission consideration at any time.
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IT IS FURTHER ORDERED, That this proceeding is terminated.

(S) Francis C. HURNEY
Secretary
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INFORMAL DOCKET NO. 798(I)
KOBRAND CORPORATION

V.

SEA-LAND SERVICE, INC.

ORDER PARTIALLY ADOPTING
DECISION OF SETTLEMENT OFFICER

August 15, 1980

This proceeding is before the Commission upon its determination to
review the decision of Settlement Officer Donald F. Norris awarding
reparation without interest to Kobrand Corporation for violation by
Sea-Land Service, Inc. of section 18(b)(3) of the Shipping Act, 1916 (46
U.S.C. 817).

In cases involving the misrating of cargo and arising under section
18(b)(3), the Commission has determined to grant interest on awards of
reparation, calculated at the rate of 12 percent, and accruing from date
of payment of freight charges. Interpur, A Division of Dart Industries,
Inc, v. Barber Blue Sea Line, 22 FM,C. 679 (1980). See aiso, Policy
Statement - Interest on Awards of Reparation, 46 C.F.R. 530.12. The
circumstances in this proceeding do not warrant an exception to this
general policy. The award of reparation in this proceeding will there-
fore be with interest at 12 percent.

THEREFORE, IT IS ORDERED, That the decision of the Settle-
ment Officer is adopted except as indicated; and

IT IS FURTHER ORDERED, That Sea-Land Service, Inc. pay to
Kobrand Corporation 12 percent interest on the award of reparation,
accruing from the date of payment of freight charges; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.*
(S) JosePH C. POLKING
Assistant Secretary

* Commissioner Leslie L. Kanuk would not award interest. The separate opinion of Chairman Rich-
ard J. Daschbach is attached.
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Chairman Daschbach’s separate opinion.

I am not participating because I do not believe that the Commission
should review the decisions of Settlement Officers in informal docket
proceedings. Under Subpart S of the Commission’s Rules of Practice
and Procedure (46 CFR 502.301), parties consent to waive the rights
and obligations associated with normal adjudicatory proceedings for the
express purpose of receiving prompt consideration of a small claim.
Commission review precludes the inexpensive and expeditious handling
of small claims which is the foundation of the informal docket process.
The settlement officer’s decisions in informal dockets do not have
precedential value, therefore Commission review imposes unnecessary
expense and delay in an arbitration process designed to settle minor
commercial disputes in a2 prompt and responsive manner.
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INFORMAL DOCKET NO. 798(I)
KOBRAND CORPORATION

|
SEA-LAND SERVICE, INC,

DECISION OF DONALD F. NORRIS, SETTLEMENT OFFICER!

Partially Adopted August 15, 1980

Reparation Awarded -

By its complaint filed with the Commission on February 28, 1980, the
Kobrand Corporation (Kobrand) claims $409.22 of Sea-Land Service,
Inc. (Sea-Land), this amount representing an alleged overcharge arising
out of Kobrand shipment transported by Sea-Land from Fos-sur-mer,
France to Miami, Florida, pursuant to a bill of lading (No. 967-707359)
dated either in October or November, 1978. This shipment comprised
cases of “still wines” whose total weight amounted to 16960 kilograms
(kgs) according to the bill of lading. Kobrand claims that this is in
error, that the actual weight amounted to only 13585 kgs, and that the
resulting disparity of 3.375 kilo tons entitles it to the sum claimed.

By way of reply, Sea-Land states correctly that Kobrand has the
burden of proving its case inasmuch as the cargo in question has long
since left Sea-Land’s possession. If, however, reparation is in order Sea-
Land submits that the amount of that should be $431.16, Kobrand
having used an incorrect rate in structuring its claim,2

At the outset, Kobrand's standing to press the claim probably ought
to be discussed. Kobrand appears on the bill of lading as the consignee
with another firm, Miami Crown Distributors (Crown), as the notify
party. Freight and charges were payable at destination. Crown in fact
paid the freight which amounted to $2,166.64. Subsequently, Crown
notified Kobrand of the overcharge, and the latter credited $415 to
Crown’s account in the form of a credit memo (#4097) dated June 29,
1979. Has Kobrand acquired standing by right of subrogation? The
Settlement Officer (S.0.) will hold that it has despite the fact that any

1 Both parties having consented to the informal procedure of the Commission's Rules of Practice
and Procedure (46 CFR 502.301-30d), this decision will be final unless the Commission elects to
review it within 30 days from the date of service thereof.

3 Kobrand calculated its claim on the basis of a rate of $121.25 per 1,000 kgs rather than the rate
applicable at the time of shipment, $127.73 per kilo ton as per the terms and conditions of the control-
ling tariff, that of the Med-Gulf Freight Conference, Freight Tariff No. 3 - FMC 3, 26th revised page
136.

120 23 FM.C.



KOBRAND CORPORATION V. SEA-LAND SERVICE, INC. 121

small, lingering doubt would be dispelled had Kobrand remitted the
overcharge by check or in cash so that Crown could have enjoyed full
discretion in disbursing the sum received.

The principle controlling in resolving this matter, as the S.0. views
it, is that laid down in Union Carbide Inter-America v. Norton Line, 14
F.M.C. 263 (1971). Briefly summarized, that case stands for the proposi-
tion that what is actually shipped in any instance, not necessarily what
appears upon the bill of lading as shipped, as controlling for classifica-
tion and rating purposes. By analogy, this principle should extend to
quantities as well.

According to the bill of lading, the shipment consisted of 675 cases
of “12 x 24 oz still wines” claimed by Kobrand to have weighed 18 kgs
each, and another 70 cases of “24 x 12 oz still wines” each of which is
alleged to have weighed 20.5 kgs, the total amounting to 13.585 kilo
tons. In support of its contentions, Kobrand has submitted as evidence
(a) a supplier’s invoice which is easily associable with the bill of lading;
and (b) copies of twenty other bills of lading involving similar ship-
ments of wines transported by Sea-Land and six of Sea-Land’s competi-
tors. The former serves to substantiate expressly Kobrand’s assertion;
and at least nine of the twenty bills, all involving the same shipper as
here, either expressly or by eduction, clearly corroborate. Accordingly,
reparation in the amount of $431.16 representing the discrepancy in
weights (3.375 kilo tons x $127.75) is in order.® However, by this
decision, Kobrand is directed to credit an additional $16.16 to Crown’s
account. So ordered.

Kobrand did not request interest. However, it is now the Commis-
sion’s “intention’ to “... grant interest on awards of reparations in cases
involving misclassification of cargo and arising under section 18(b)(3).
Exceptions from this general policy will be considered on an ad hoc
basis. Moreover, interest shall ... be calculated at the rate of 12%,
accruing from the date of payment of freight charges.” Interpur, A
Division of Dart Industries v. Barber Blue Sea Line, 22 F.M.C. 679, April
8, 1980.4 The S.O. assumes that this policy is intended to extend to
misdeclarations of weights as well, inasmuch as the controlling tariff
here reflects the universal commercial practice of assessing rates on the
basis of actual quantities of cargoes shipped. Assessments of freight on
any other basis, unless clearly sanctioned by appropriate tariff, are
violative of section 18(b)(3) of the Shipping Act, 1916.

3 No surcharges of any sort were being assessed at the time of the shipment.

4 The language here indicates to the S.O. that it is the Commission’s intention to award interest on
an annual, either pro-rated or compounded as appropriate, rather than a simple basis. Recent decisions
by other S.0.’s raise a question. Whatever, until advised accordingly, this S.0. will proceed on that
principle, that all interest is on an annual basis which should be compounded, or pro-rated, as circum-
stances require.
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The problem here, however, is that the person preparing the bill of
lading is the cause of the error resulting in the weight discrepancy
which is the foundation of the claim. Kobrand contends that Sea-Land
prepared the bill of lading whereas Sea-Land asserts: “We have been
advised by our office in Europe that: 1. Sea-Land provides blank bill of
ladings forms 2. B/L 967-707359 (that involved here) was prepared by
Kobrand 3. The B/L was issued by our agent Agena on S/L's behalf.”
In order to determine the commercial practice in the trade involved,
the S.0. contacted employees of four of those lines whose names
appeared on copies of the twenty bills of lading submitted by Kobrand.
Three declared flatly that shippers prepare bills of lading issued in
France. The fourth stated that this was the case “90%™ of the time.
From this it is reasonable to conclude that Kobrand is mistaken, and
that the bill of lading was prepared by the shipper, S.T.R. Aubrey, of
Chalon-sur-Saone, or its agent.

Without question, Sea-Land can be conceived of as having had the
“use” of the sum awarded here since that day when Crown paid the
freight. By the same token, an award of interest here, estimated to
amount to some $75, if interest is compounded on an annual basis, in
effect penalizes Sea-Land for a mistake for which it is innocent.

The bill of lading here, and all copies of the twenty bills submitted
by Kobrand, indicate that all shipments were “house-to-house” move-
ments in containers, This means that the shipper is responsible for
“stuffing” or loading the container, and the consignee for “stripping” or
discharging it. The carriers involved saw nothing else but the contain-
ers and paper purporting to state what was in them. Further, the Sea-
Land bill of lading and some of the twenty submitted by Kobrand are
claused “shippers load and count” and in Sea-Land’s case, “stow”.

There are equities involved here, or so it seems to the S.0. Sea-Land
is not at fault for the discrepancy, and probably neither is Kobrand
given the fact that S.T.R. Aubrey was the shipper. Whatever, in the
circumstances, the S.0. cannot see any reason why interest should be
awarded. So ordered.

(S) DoNALD F. NoRRIS
Settlement Officer

May 30, 1980
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TITLE 46 - SHIPPING
CHAPTER 1V - FEDERAL MARITIME COMMISSION
SUBCHAPTER B - REGULATIONS AFFECTING MARITIME
CARRIERS AND RELATED ACTIVITIES
[DOCKET NO. 80-36; GENERAL ORDER 46]
PART 520 - EXEMPTION OF HUSBANDING AGREEMENTS

August 15, 1980
ACTION: Final Rule

SUMMARY: The Federal Maritime Commission hereby exempts
certain husbanding agreements from the filing and
approval requirements of section 15 of the Shipping
Act, 1916.

DATE: Effective August 21, 1980

SUPPLEMENTARY INFORMATION:

The Federal Maritime Commission solicited comment on a proposed
rulemaking by notice filed in the Federal Register on June 4, 1980 (45
F.R. 37703) to exempt certain husbanding agreements between persons
subject to the Shipping Act, 1916, from the filing and approval require-
ments of section 15 of the Shipping Act, 1916, (46 U.S.C. 814). Hus-
banding agreements generally fall into two categories. The first consists
of those agreements that deal with routine vessel operating activities in
port such as notifying port officials of vessel arrivals and departures;
ordering pilots, tugs, linehandlers; delivering mail; transmitting reports
and requests from the Master to the owner/operators; arranging bunk-
ers, stores, repairs, water, garbage disposal; assisting with passengers
and crew matters; and related services. The second consists of those
agreements which in addition to the foregoing, also cover agency
matters involving the solicitation and booking of cargoes and signing of
contracts of affreightment and bills of lading.

Section 35 of the Shipping Act, 1916, (46 U.S.C. 833a) provides that
the Commission, upon application or on its own motion, may by order
or rule exempt any class of agreement between persons subject to the
Act, or any specified activity of such persons from any requirement of
the Act, where it finds that such exemption will not impair effective
regulation by the Commission, be unjustly discriminatory, or be detri-
mental to commerce.

The first category of husbanding agreements has such minimal com-
petitive impact that continued regulation of these agreements through
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the section 15 review process serves no substantive purpose. The delay
involved in the regulatory process is not offset by any corresponding
regulatory benefit under the Act, provided that such agreements do not
preclude the agents from servicing other carriers. These agreements are
rarely protested, nor are they frequently made the subject of formal
Commission proceedings to determine their approvability under the
standards of the Shipping Act. Exemption from the filing and approval
requirements of section 15 is warranted for this category of agreements
as it will present no impairment to the Commission’s effective regula-
tion of the parties’ activities, nor will it be unjustly discriminatory or
detrimental to commerce. The exemption will not confer antitrust im-
munity; however section 15 approval consideration will remain avail-
able to parties requesting it.

The second category of husbanding agreements has a potential for
competitive impact which requires a thorough analysis of the relation-
ships between the parties involved. This category is presently under
review for consideration for possible exemption in a separate proceed-
ing.

The comments support the exemption of husbanding agreements from
the filing and approval requirements of section 15 of the Shipping Act.

The Commission has adopted one suggested change in the require-
ment that exempted husbanding agreements be available for public
inspection at the agent’s office. After considering what is fair to the
parties affected by the-rule, no reason was found to now require the
agreement, including rate schedules, to be made public. Thus, exempted
agreements shall be kept by the parties and shall be available for the
purpose of inspection by the Commission only.

The same comment also suggested that all agency agreements be
exempted from the filing and approval requirements of section 15 with
certain exceptions. The Commission is limited in affording relief to the
scope of its published proposed rule. Therefore, we will treat this
comment as a suggestion for further study.

NOW, THEREFORE, pursuait to sections 15, 35, and 43 of the
Shipping Act, 1916, (46 U.S.C. 814, 833a, and 841a), and section 4 of
the Administrative Procedure Act, (5 U.S.C. 553), IT IS ORDERED,
That, effective upon publication in the Federal Register, Title 46 C.F.R.
is hereby amended by the addition of Part 520 as follows:

PART 520 - EXEMPTION OF HUSBANDING AGREEMENTS
Sec.
520.1  Purpose
520.2  Definition
520.3  Exemption
520.4 Termination of Approved Husbanding Agreements
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520.5 Compliance with the Filing and Approval Requirements of
Section 15

AUTHORITY: Section 15, 35, 43; 46 U.S.C. 814, 833a, and 84la

520.1 Purpose

(a) Section 15 of the Shipping Act, 1916, requires that certain agree-
ments between common carriers by water and other persons subject to
the Act be filed with and approved by the Commission prior to imple-
mentation. Section 35 of the Act, as pertinent in this context, provides
that the Commission may by order or rule exempt any class of agree-
ments between persons subject to the Act where it finds that such
exemption will not impair effective regulation by the Commission, be
unjustly discriminatory, or detrimental to commerce.

(b) In the interest of minimizing unnecessary delay in the implemen-
tation of routine husbanding agreements between persons subject to the
Act and to avoid the cost of unnecessary regulation, the Commission is
exempting certain husbanding agreements from the filing and approval
requirements of section 15.

520.2 Definition

As used in this part, husbanding agreements are agreements between
a common carrier by water and another person subject to the Shipping
Act, 1916, through which the carrier contracts with an agent to handle
routine vessel operating activities in port, such as notifying port offi-
clals of vessel arrivals and departures; ordering pilots, tugs, and line-
handlers; delivering mail; transmitting reports and requests from the
Master to the owner/operators; dealing with passenger and crew mat-
ters; and providing similar services related to the above activities. The
term does not include agreements which provide for the solicitation or
booking of cargoes, signing contracts or bills of lading and other
related matters, nor does it include agreements that prohibit the agent
from entering into similar agreements with other carriers.

520.3 Exemptions

Husbanding agreements between persons subject to the Act are
hereby exempted from the filing and approval requirements of section
15. Exempted agreements shall be kept by the parties and shall be
available for inspection by the Commission during the term of the
agreement and two years thereafter.

520.4 Termination of Approved Husbanding Agreements
Husbanding agreements which have received section 15 approval
shall continue to be approved for the duration of their term or until

terminated by the parties.

23 FM.C.
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520.5 Compliance with the Filing and Approval Requirements of Section 15

Notwithstanding the provisions of this part, persons who desire ap-
proval of husbanding agreements may continue to submit such agree-
ments to the Commission for section 15 consideration in accordance
with ordinary filing procedures.

By the Commission.
(S) JosEPH C. POLKING

Assistant Secretary

23 EM.C.
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DOCKET NO. 80-7
TH:Z MENNEN CO.

V.

MITSUI O.S.K. LINES

PARTIAL ADOPTION OF INITIAL DECISION

August 21, 1980

This proceeding is before the Commission upon Mitsui O.S.K. Lines’
Exceptions to the Initial Dezision of Chief Administrative Law Judge
John E. Cograve. The Presicling Officer found that Mitsui had viclated
section 18(b)(3) of the Shipping Act, 1916 (46 U.S.C. 817), and awarded
the Mennen Co. reparations ‘‘in the amount of $3,005.12 with interest at
the rate of 12% from the dat: of shipment.”

Mitsui excepts only to the award of interest insofar as it is calculated
to accrue from date of shiprient. Mitsui cites the Commission’s policy
that interest shall accrue froin date of payment of freight charges, and
requests that the award of interest in this proceeding reflect that policy.
See Interpur, A Division of Dart Industries, Inc. v. Barber Blue Sea Line,
22 FM.C. 679 (1980); see alio, Policy Statement - Interest on Awards
of Reparation, 46 C.F.R. 53}.12. Mennen did not respond to Mitsui’s
Exceptions.

The Commission agrees that its policy on accrual of interest should
be applied here. The award of interest on the reparation will be amend-
ed to accrue from date of payment of freight charges.

THEREFORE, IT IS ORDERED, That the Initial Decision is
adopted except as indicated; and

IT IS FURTHER ORDERED, That Mitsni O.S.K. Lines pay the
Mennen Co. 12 percent interest on the award of reparation, accruing
from date of payment of freight charges; and

IT IS FURTHER ORDEFE.ED, That this proceeding is discontinued.

By the Commission.
(S) JoserH C. POLKING

Assistant Secretary
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DOCKET NO. 80-7
THE MENNEN CO.

.

MITSUIL O.S.K. LINES

Respondent Mitsui found to have violated section 18(b)(3) of the Shipping Act, 1916.
Reparation awarded.

M, Robert Livesey for complainant.
George E. Dalton for respondent,

INITIAL DECISION OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE!

Partially Adopted August 21, 1980

The Mennen Company alleges that Mitsui has violated section
[8(b)(3) of the Shipping Act, 1916, on two shipments of Mennen's
products. Mennen requested that the case be tried under the shortened
procedure provided in Rules 181 to 187 of the Commission’s Rules of
Practice and Procedure and Mitsui acquiesced.

The first shipment which complainant says consisted of 2,069 cases of
Shaving Cream, Hair Tonic and Baby Lotion was described on the bill
of lading as:

Consumer Commodities ORM-D (Toilet Preparations) Toilet
Preparations

The second shipment alleged to consist of 1,960 cases of Hair Tonic
and Baby Bath was described on the bill of lading as:

687 Cases Consumer Commodities ORM-D (Hair Tonic); 1263

Cases Toilet Preparation
On this shipment the 687 cases of Hair Tonic were as complainant
admits correctly rated as Hair Tonic. With the exception of the 687
cases of hair Tonic, all the commodities were classified by Mitsui as
“Toilet Preparations N.O.S.” and rated at $167.00 per cubic meter plus
an 8% currency adjustment factor. Under this rate complainant paid a
total of $9,875.26 in freight charges.

! This decision will become the decision of the Commission in the absence of review thereof by the
Commission (Rule 227, Rules of Practice and Procedure 46 CFR 502.227),
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At the time of the shipments Mitsui’s tariff contained the following
classifications. 2

Item No. 553.0010.40 Shaving Cream: $94.00 W/M

Item No. 553.0020.60 Hair Tonic: $102.00 W/M

Item No. 553.0035.48 Baby Lotion: $121.00 W/M

Item No. 554.1000.00 Soap N.O.S.: $120.00 W/M

In support of the complaint, Mennen has submitted the packing lists
for the two shipments to show that the commodities rated as Toilet
Preparations N.O.S. were actually:

1584 cases Hair Tonic--31.403 cu. m., 3564 lbs.

203 cases Baby Lotion--2.937 cu. m., 2760 Ibs.

75 cases Shaving Cream--1.076 cu. m., 1106 lbs.

180 cases Shaving Cream--1.019 cu. m., 900 Ibs.

1273 cases Baby Bath--10.817 cu. m., 11457 lbs.

Mennen argues that the commodities in the two shipments should have
been rated as follows:
255 cases of Shaving Cream (180 cases of brushless shave and
75 cases of sof. stroke regular): 2.095 cu. m. at $94.00 per cu.
m. plus 8% CAF = 212.68 under Item No. 553.0010.40 (Tariff
No. 27 p. 367)
1584 cases Hair Tonic, 31.403 cu. m. at $102.00 per cu. m. plus
SZ_Z;)SAF = 3459.36 under Item No. 553.0020.60 (Tariff 27, p.
3
230 cases Baby Lotion, FAS value over $300/2000 lbs. 2.937
cu.m. at $121.00 per cu. m. plus 8% CAF = $383.81 under
Item No. 553.0038.48 (Tariff 27 p. 368)

Mennen claims that the correct total for the above is $6,852.14 and
claims reparation in the amount of $3,005.12.

Mitsui moves to dismiss?* Mennen’s complaint on two grounds. First,
Mitsui contends that the use of the classification Toilet Preparations
N.O.S. was proper because it was based upon Mennen’s own descrip-
tion of the commodities shipped. Second Mitsui urges that Mennen has
not met the heavy burden of proof required by the Commission in cases
such as this.

The first argument made by Mitsui was disposed of in the very case
cited by Mitsui in support of its second argument. In Western Publishing
Co. v. Hapag-Lloyd A.G., 13 S.R.R. 16 (1972), the Commission expressly
held that a shipper is entitled to reparation for overcharges if he can
show what actually moved notwithstanding an incorrect description
which the shipper or forwarder may have placed on the bill of lading.

2 The applicable tariff is the Far East Conference Tariff No. 27 (FMC No. 10).
3 The 687 cases of Hair Tonic which moved in the second shipment were correctly rated under

Item No. 553.0020.60.
4 Although entitled “Motion to Dismiss,” Mitsui asks that the pleading be considered its memoran-

dum of law under Rule 183.
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The “heavy burden of proof” referred to by Mitsui and imposed by
the Commission has subsequently been explained by the Commission as
referring “to the shipper’s difficulty in obtaining the necessary evidence
rather than the weight to be given to such evidence.” Pan American
Health Organization v. Moore McCormack Lines Inc., Docket No. 387(I)
FMC Report on Remand, September 12, 1979,

In support of its charge that Mennen has failed to sustain its burden
of proof, Mitsui refers only to the bills of lading and the export
declarations covering the two shipments and which were attached to
the complaint. As already noted except for 687 cases of Hair Tonic, all
the articles were described as “Toilet Preparations.” The export decla-
rations variously describe the articles shipped as “Shaving Preparation,
Hair Preparation Cosmetic creams, lotions and Bath Preparations.”
Mitsui claims that this only confuses matters and that on the export
declarations the articles “are not accurately described.”

Mitsui makes no mention on the *“packing lists” and “sales literature”
which were also attached to the complaint. The packing lists describe
the articles as “Mennen Brushless Shave,” “Mennen Soft Stroke Reg.,”
“Merinen Hair Tonic,” *“Mennen Baby Lotion,” “Mennen Hair
Groom,” and “Mennen Baby Bath.” The sales literature demonstrates
that these descriptions coincide with the items Shaving Cream, Hair
Tonic, Baby Lotion and Soap N.O.S. cited above and appearing in
Mitsui’s tariff at the time of shipment, In a great many previous cases
the Commission has accepted just such evidence as sustaining the re-
quired burden of proof. See e.g., Western Publishing Company v. Hapag
Lloyd A.G., supra; Abbott Laboratories v. Alcoa S.S. Company, 18 F.M.C.
376 (1975); Union Carbide v. Venezuelan Line, 17 F.M.C. 185 (1974).

On the basis of the foregoing I conclude the complainant has proved
that respondent Mitsui has violated section 18(b}(3) of the Shipping
Act, 1916, by improperly classifying the shipments under consideration
here. Complainant Mennen is awarded reparation in the amount of
$3,005.12 with interest at the rate of 12% from the date of shipment.

(S) JorN E. COGRAVE
Administrative Law Judge

Washington, D. C.
May 27, 1980
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DOCKET NO. 79-94
ALL-FREIGHT PACKERS & FORWARDERS, INC.
INDEPENDENT OCEAN FREIGHT FORWARDER

LICENSE APPLICATION

ORDER ADOPTING INITIAL DECISION

August 26, 1980

This proceeding was initiated by Order of Investigation and Hearing
served October 29, 1979, to determine:

1. Whether All-Freight Packers and Forwarders, Inc. viclated
section 44(a), Shipping Act, 1916 by engaging in unlicensed
forwarding activities;

2. Whether civil penalties should be assessed against All-Freight
Packers & Forwarders, Inc., pursuant to 46 U.S.C. 831(e), for
violations of the Shipping Act, 1916, and, if so, the amount of
any such penalty which should be imposed taking into consid-
eration factors in possible mitigation of such a penalty;

3. Whether All-Freight Packers & Forwarders, Inc. is fit, willing
and able properly to carry on the business of forwarding and
to conform to the provisions of the Shipping Act, 1916, and
the requirements, rules and regulations of the Commission
issued thereunder.

On May 16, 1980, Administrative Law Judge Joseph N. Ingolia
issued an Initial Decision finding that All-Freight Packers and For-
warders engaged in forwarding without a license, but that the applicant
was nevertheless fit, willing and able to carry on the business of
forwarding. Exceptions to the Initial Decision were filed by All-
Freight, to which the Commission’s Bureau of Hearing Counsel, re-
plied.

THE INITIAL DECISION

The Initial Decision first makes certain findings of fact concerning
the three issues raised in the Order, and then concludes that: (1) All-
Freight engaged in six instances of forwarding without a license; (2) a
civil penalty of $5,000 be assessed for these violations; (3) All-Freight is
nevertheless fit, willing and able properly to carry on the business of
forwarding and to conform to the provisions of the Shipping Act, 1916,
and the requirements, rules and regulations of the Commission issued
thereunder; and (4) within 90 days of the Commission’s adoption of the
Initial Decision, All-Freight must file a statement with the Commission,
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affirming that it established reasonable accounting procedures for re-
cording its ocean freight forwarding transactions.

With respect to the penalty issue, the Presiding Officer advises that
the $5,000 amount reflects the fact that the violations were unintention-
al in nature, few in number, that All-Freight received no compensation
for its unlawful forwarding, that All-Freight cooperated fully during
the investigation and took steps to correct the situation once it learned
it was acting improperly. The Presiding Officer further points out that
this penalty is sufficient to remind freight forwarders that they act in a
fiduciary capacity and must maintain a high standard of conduct which
requires knowledge of and adherence to Commission rules and poli-
cies.*

When considering the fitness issue, the Presiding Officer takes into
account numerous mitigating factors, to wit, that: the applicant has an
untarnished business reputation and an unblemished past; there were
few violations; there was no attempt to conspire with others to deceive
or mislead the Commission; the violations did not involve acts of moral
turpitude or false statements or result in unjust enrichment. In short, the
Presiding Officer concludes that there is nothing to indicate that All-
Freight would be deficient in the operation of freight forwarding or
should be deprived of an opportunity to engage in such business.

POSITION OF THE PARTIES

All-Freight restricts its Exceptions to a challenge of the amount of
penalty assessed in the Initial Decision. It urges the Commission to
reject the finding that a $5,000 penalty be assessed and, instead, “refer
the matters of penalties to the Commission’s Office of General Counsel
for assessment of civil penalties consistent with mitigating factors rele-
vant to this proceeding. . . .” Besides recapitulating the mitigating
factors cited by the Presiding Officer, All-Freight submits that its
financial condition and losses already suffered by the delay in process-
ing its license application also be considered.

In its Reply to All-Freight's Exceptions, Hearing Counsel points out
that the Commission’s rules and regulations provide that “assessment of
civil penalties may be made only in a formal [section 22] proceeding . .
. [and that] . . . Hearing Counsel shall participate as attorney for the
Commission . . . entering into stipulations and settlements.” (46 C.F.R.
505.3). Hearing Counsel also notes that formal assessment proceedings
against All-Freight were instituted by the Commission pursuant to
sections 22 and 32 of the Shipping Act, 1916, and that All-Freight's

* Harry D. Kaufman D/B/A Interngtional Shipping Co. of N.Y., Independent Ocean Freight Forwarder
License, 16 FM.C. 256, 271 (1973); Dixie Forwarding Co., Inc., Application for License, 8 FM.C. 108
(1964).
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request to refer this matter to General Counsel for negotiations is
therefore inappropriate.

Moreover, Hearing Counsel asserts that the mitigating factors cited
by All-Freight in its Exceptions were considered by the Presiding
Officer in determining the $5,000 penalty amount. Hence, Hearing
Counsel urges the Commission to reject the Exceptions and to adopt
the Initial Decision.

DISCUSSION AND CONCLUSION

The Commission, after a thorough review of the record in this
proceeding, finds that the conclusions reached in the Initial Decision
are proper and well founded. The contentions advanced by All-Freight
regarding the recasonableness of a $5,000 civil penalty merely reargue
matters already considered and correctly disposed of by the Presiding
Officer. Accordingly, payment of the recommended amount will be
required.

THEREFORE, IT IS ORDERED, That the Initial Decision in this
proceeding is adopted by the Commission; and

IT IS FURTHER ORDERED, That the Exceptions of All-Freight
Packers & Forwarders, Inc. are denied; and

IT IS FURTHER ORDERED, That within thirty (30) days of the
date of this Order All-Freight Packers & Forwarders, Inc., contact the
General Counsel of the Federal Maritime Commission to arrange for
payment of the assessed penalty; and

IT IS FURTHER ORDERED, That within ninety (90) days of the
Commission’s adoption of the Initial Decision, All-Freight Packers &
Forwarders, Inc., file a statement with the Commission, affirming that
it has established reasonable accounting procedures for recording its
ocean freight forwarding transactions and describing in sufficient detail
the nature and operation of those procedures, including but not limited
to the nature of original books of entry, retrieval capability, and the
availability of financial statements.

Finally, IT IS FURTHER ORDERED, That this proceeding is
discontinued.

(8) JosepH C. POLKING
Assistant Secretary
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DOCKET NO. 79-94
ALL-FREIGHT PACKERS & FORWARDERS, INC.
INDEPENDENT OCEAN FREIGHT FORWARDER

LICENSE APPLICATION

Held:

1. All-Freight violated section 44(s) of the Shipping Act by engaging in the business of
ocean freight forwarding without a license, in at least six separate instances.

2. Where All-Freight's principal officer believed one could forward ocean freight without
a license if no “compensation” were received; and where it stopped forwarding
ocean freight after being advised it was illegal to do so, except in one or two
inadvertent instances; and where, after being advised it was illegal to forward ocean
freight without a license it instructed its employees not to do so, and referred its
customers to other licensed ocean freight- forwarders, it is held that a penalty of
$5,000 shall be assessed against All-Freight under section 32(e) of the Shipping Act.

3. Where the applicant applied for an ocean freight forwarder's license and cooperated
fully with the Commission’s investigation into its activities, and in light of the facts
set forth in paragraph 2 above, it is held that All-Freight is fit, willing and able
properly to carry on the business of forwarding and to conform to the provisions of
the Shipping Act, 1916, and the requirements, rules and regulations of the Commis-
sion issued thereunder; it is further held that within $0 days of Commission adoption
of this decision, All-Freight flle a statement with the Commission describing its
accounting procedures regarding its ocean freight forwarding activities.

Carlos Rodriguez for respondent, All-Freight Packers & Forwarders, Inc.
John Robert Ewers and Joseph B. Slunt as Hearing Counsel.

INITIAL DECISION? OF JOSEFH N. INGOLIA,
ADMINISTRATIVE LAW JUDGE

Adopted August 26, 1980

This proceeding was instituted by a Commission Order of Investiga-
tion and Hearing issued October 29, 1979. The issues set forth- in the
Commission’s Order and under consideration in this proceeding are:

1. Whether All-Freight Packers & Forwarders, Inc. violated sec-
tion 44(a), Shipping Act, 1916 by engaging in unlicensed for-
warding activities;

2. Whether civil penalties should be assessed against All-Freight
Packers & Forwarders, Inc., pursuant to 46 U.S.C. 831(e), for
violations of the Shipping Act, 1916, and, if so, the amount of

1 This decision will become the decision of the Commission in the absence of review thereof by the
Commission (Rule 227, Rules of Practice and Procedure, 46 CFR 502.227).
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any such penalty which should be imposed taking into consid-
eration factors in possible mitigation of such a penalty;

3. Whether All-Freight Packers & Forwarders, Inc. is fit, willing
and able properly to carry on the business of forwarding and
to conform to the provisions of the Shipping Act, 1916, and
the requirements, rules and regulations of the Commission
issued thereunder.

In accordance with the Commission’s Order, the parties submitted
original and reply memorandums of law, together with several affida-
vits. They later agreed that no oral testimony or cross-examination was
necessary and that the case should stand submitted on the basis of the
written material already in the record. The various documents in the
record and the respective exhibit number assigned to each are as fol-
lows:

Document Eﬂg")lt

Affidavit of Carlos D. Niemeyer 1
Affidavit of Robert-James Klapouchy 2
Affidavit of Eleanor V, Navickas

12/4/79) 3
Affidavit of William M, Adams 4
Affidavit of Eleanor V. Navickas

(1/29/80) 5

FINDINGS OF FACT

1. On June 14, 1978, Mr. William M. Adams, President of All-Freight
Packers & Forwarders, Inc. (All-Freight) voluntarily telephoned the
Commission’s San Francisco office. He asked for information about
how he might acquire an independent ocean freight forwarder license.
Mr. Adams stated he had forwarded some ocean shipments and wanted
a license so he could collect compensation on future shipments. (Ex. 1,
par.’s 2 & 3; Ex. 4, par. 3.)

2. At the time Mr. Adams telephoned the Commission’s San Francis-
co office, he and All-Freight believed it was not improper to forward
without a license as long as compensation was not collected. (Ex. 4,

ar. 3.)
P 3. Mr. Adams was informed that section 44, Shipping Act, 1916, and
General Order 4 require a license before forwarding any ocean ship-
ment, and he was advised not to forward any more shipments by water
until such time as he was licensed. (Ex. 1, par. 4.)

4. By letter dated June 14, 1978, Mr. Adams was sent a Form FMC-
18 (Application for a License as an Independent Ocean Freight For-
warder), copies of General Order 4, and sections 1 and 44 of the
Shipping Act, 1916, The letter specially directed Mr. Adams to the
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need to obtain a license before engaging in the business of forwarding.
(Ex. 1, par. 5.)

5. On June 21, 1978, Mr. Adams was interviewed by an investigator
in the Commission’s Los Angeles Office, Pacific District. At that time
all records were made available to the investigator and Mr. Adams
fully cooperated. Mr. Adams stated All-Freight had only recently ap-
plied for a freight forwarder's license in order to accommodate a few
requests from customers for ocean freight shipments and that All-
Freight forwarded two ocean freight shipments, but did not collect
forwarding compensation from the ocean carriers. (Ex. 3, par.'s 2, 4;
Ex. 4, par. 6.)

6. The Commission’s investigator verified what had transpired with
respect to the two shipments by contacting third parties and learned
that All-Freight has not received any brokerage fees from the two
shipments. (Ex. 3, par.’s 5 & 6.)

7. Sometime between July 1, 1978, and October 1978, All-Freight
filed its application for an independent ocean freight forwarder license.2
By letter dated November 22, 1978, the Commission’s Office of Freight
Forwarders acknowledged receipt of the application and advised All-
Freight that if it engaged in freight forwarding before receiving its
license, it would be subject to penalties provided by law and might
prejudice the issuance of its license. (Ex. 2, par. 4; Ex. 4, par. 21.)

8. In July of 1978, All-Freight advised its employees that they should
not offer ocean freight forwarding services until the company received
its license from the Commission. (Ex. 4, par. 10.)

9. Beginning in the summer of 1978, All-Freight advised some of its
customers that it was not licensed to engage in ocean freight forward-
ing and referred them to licensed ocean freight forwarders such as API
Maritime Services, Inc. (API); Senderex Cargo, Inc. (Senderex); and
Amerford International Corporation (Amerford). (Ex. 4, par.'s 9 & 10;
Ex. 5, par. 6.)

10. During the period from July 14, 1978, until October 29, 1979, All-
Freight has handled packing for at least twenty ocean export shipments,
all of which were referred to licensed forwarders. (Bx. 4, par. 17)

11. On January 4, 1979, the Commission investigator again inter-
viewed Mr. Adams in All-Freight's offices. Files dating back to the
company’s inception were provided. It was found that no ocean ship-
ping journals were maintained by All-Freight. A review of its sales
invoices indicated that in addition to the two ocean shipments described

& Mr. Adams affirms that the application was filed on July 1, 1978, at Washington, D.C. (Ex. 4, par.
21.) The affidavit of the Commission's investigator states the application was received in the Pacific
District's San Francisco office on October 10, 1978. (Ex. 5, par. 13.) Since letters of recommendation
were sent to the San Francisco office in September, it would appear the application was filed before
October of 1978. Mr. Adams also affirmed that the Pecific District Office told him the application had
been “sitting on someone’s desk.”
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in paragraph 6, there were seven other ocean shipments as set forth
below:

All-Freight

Invoice Date Shipper Carrier, Vessel and Bill of Lading
1. 01/10/79 Kaynar Mfg, Johnson Scanstar, “Antonio Johnson,” V-40E, B/
Co. No. 530176
2. 11/15/78 Globe Union APL, “President Fillmore,” V-73, B/L No. 053347
3. 07/14/78 Plasticos Delta Line, “Delta Africa,” B/L No. 7
Modernos

4. 06/09/78 Abdul Al Alami Maersk Line (B/L unavailable)
5. 04/24/78 North Supply Matson Line, “Transoneida,” V-35, B/L No. T-42880

Co.
6. 02/23/78 Sun Marketing Hoegh Line, “Hoegh Elite,” V-31, B/L No. LA-16
7. 10/24/77 Kaynar Mfg. Johnson Scanstar, “San Francisco,” V-40E, B/L No.
Co. 430172
(Ex. 3, par. 9.)

12. All-Freight did not receive any forwarding compensation with
respect to any of the above shipments, nor did it receive any brokerage
fees. (Ex. 3, par. 16; Ex. 4, par. 20.)

13. The bill of lading relating to the 1979 Kaynar Mfg. Co. shipment
does not list anyone as the forwarding agent, although the Commis-
sion’s investigator affirms that the Department of Commerce Shipper’s
Export Declaration lists All-Freight as “agent of exporters (Forwarding
Agent).” The signature “J. S. JETTE” appears as the “Duly authorized
officer or employee of exporter or named forwarding agent for All-
Freight Packers and Forwarders, Inc.” Mr. Adams indicates he does
not recall All-Freight performing any freight forwarding services and
that since the time of the shipment Kaynar had been using Amerford
for over a year, and he believed “the only services besides packing
provided by us had to do with the labeling and documentation relating
to the shipping of hazardous cargo . . .” (Ex. 4, par.’s 13 & 15; Ex. 5,
par. 11.)

14. The bill of lading relating to the Globe Union shipment indicates
that All-Freight was the forwarding agent. All-Freight does not dispute
this fact, but avers the shipment was unintentional, isclated and inad-
vertent. (Ex. 3, par. 10; Ex. 4, par.’s 13, 15 & 16.)

15. The bill of lading relating to the Plasticos Modernos shipment
lists Amerford as the forwarding agent. (Ex. 3, par. 10.)

16. The bill of lading relating to the 1977 shipment of Kaynar Mfg.
Co. lists Amerford as the forwarding agent. (Ex. 3, par. 10.))

17. All-Freight is a California corporation, formed on October 15,
1976, with principal offices at Anaheim, California. It is a packer for
firms and individuals who are involved in the transportation of goods in
export and domestic trades. (Ex. 4, par. 1.)
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18, All-Freight has been an air freight forwarder (JATA) since May
22, 1978, (Ex. 4, par. 2.) ‘

19. IATA agents are required to secure a license if they collect
compensation for their services. A person may forward air freight
without a license if no compensation is collected. (Ex. 4, par.’s 2 & 3.)

20. All-Freight employs twelve persons and nets less than $500 per
month. (Ex. 4, par. 23.)

21. William M. Adams, the qualifying officer, after graduating from
Brigham Young University, worked in the transportation industry as
follows:

1971 - Began working for Airborne Freight Corporation.
1971-1972 - Sales Representative for International Department.
1972-1974 - Salesman for Air-Sea Forwarders. Promoted to
Assistant General Manager working closely with both air and
ocean department coordinating shipments and preparing docu-
ments for customers.

1974-1976 - Vice-President of Marketing for Airport Packers
& Forwarders. Supervised air and ocean sales and operations.
Reviewed special project documentation, consular work.

1976 to Present - President of All-Freight Packers & Forward-
ers. Directed all operations and sales activities for the compa-
ny. Works closely with operations manager in reviewing docu-
ments and coordinating shipments for various customers.

22. From early 1979 through June 6, 1979, Mr. Adams had several
conversations with Commission employees in the Office of Freight
Forwarders. On May 14, 1979, he was told there were “no serious”
problems with the application. However, on June §, 1979, he was told
the application would be recommended for denial. (Ex. 4, par. 21(4).)

23. By letter dated July 12, 1979, Mr. Adams was informed that the
Commission intended to deny the application, whereupon he timely
requested a hearing on behalf of All-Freight.

ULTIMATE FINDINGS OF FACT

24. All-Freight violated section 44(a) of the Shipping Act, 1916, by
forwarding ocean freight without a license, albeit without compensa-
tion.

23. Prior to-being informed that one could not forward ocean freight
without a license from the Commission; All-Freight’s qualifying officer
believed that, as in the case of air freight, one could forward ocean
freight without a license if he did not receive compensation for it.

26, After being advised by the Commission that it was unlawful to
forward ocean freight without a license, All-Freight advised its employ-
ces not to do so and, after informing some of its customers that it (All-
Freight) could not forward ocean freight, referred them to other li-
censed freight forwarders in at least twenty instances. In one or two
instances, All-Freight did list itself as freight forwarder or perform an
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isolated freight forwarder activity after being advised not to do so, but
these instances were inadvertent, unintentional oversights, not willful
acts meant to bypass the Commission, the law or the regulations pro-
mulgated under it.

27. A civil penalty of $5,000 assessed under sections 32(a) and (e) of
the Shipping Act is proper and adequate as it recognizes the lack of
willfulness or intentional disregard of the law and regulations, and at
the same time is deterrent enough to indicate that freight forwarders
act in a fiduciary capacity and must maintain high standard of conduct
which requires knowledge of and adherence to the Commission’s regu-
lations and policies.

28. All-Freight is fit, willing and able properly to carry on the
business of forwarding and to conform to the provisions of the Ship-
ping Act, 1916, and the requirements, rules and regulations of the
Commission issued thereunder.

DISCUSSION

ISSUE NO. 1 - VIOLATION OF SECTION 44(A)
Section 44(a) of the Shipping Act, 1916, provides:

No person shall engage in carrying on the business of forward-

ing as defined in this Act unless such person holds a license

issued by the Federal Maritime Commission to engage in such

business.
This issue is basically a factual one and there is no dispute in the record
regarding the fact that All-Freight did carry on the business of for-
warding without having obtained a license to do so from the Commis-
sion. While the parties disagree as to the exact number of times the
unlicensed forwarding occurred, even if All-Freight were given the
benefit of the doubt in each of the disputed instances, it still would
have violated section 44(a) in the following six instances:

Schedule of Shipments
Date Shipper Carrier, Vessel and Bill of Lading

1. 11/15/77 Sun Marketing Hoegh Line, “Roech Orchid,” V-22, B/L No.
LA-7

2. 12/05/77 Sun Marketing Hoegh Line, “Not Legible,” V-17, B/L. No. LA-
12

3. 11/15/78 Globe Union APL, “President Fillmore,” V-73, B/L No.
053347

4, 06/09/78 Abdut Al Alami Maersk Line (B/L unavailable)

5. 04/24/78 North Supply Co. Matson Line, “Transoneida,” V-35, B/L No. T-
42880

6. 02/23/78 Sun Marketing Hoegh Line, “Hoegh Elite,” V-31, B/L No. LA-
16
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It is held that All-Freight violated section 44(a), Shipping Act, 1916,
by engaging in unlicensed forwarding activities.

ISSUE NO. 2 - CIVIL PENALTIES
Section 32(a) of the Shipping Act provides in pertinent part that:

. . . whoever violates . . . section 44 of this Act . . . shall be
subject to a civil penalty not to exceed $5,000 for each such
violation.

Further, section 32(¢) of the Shipping Act states:

. . . the Commission shall have authority to assess or compro-
mise all civil penalties provided in this Act.

Since it has already been determined that All-Freight has violated
section 44(a) of the Shipping Act by engaging in the business of freight
forwarding without a license, what remains to be determined is the
amount of civil penalty to be assessed under the above sections. Hear-
ing Counsel takes the view that:

A penalty of $40,000, $5,000 for each of the eight violations of
section 44(a) could be assessed against All-Freight. In consid-
eration of the limited amount of fees collected by All-Freight
and the fact that it nets less than $500 per month (Respond-
ent’s Memorandum at 13), we submit that . . . a $5,000 penalty
is appropriate.

In answer, the respondent asserts that a lesser penalty, or none at all
should be assessed because it was unaware it was unlawful to forward
ocean freight without a license if one did not collect compensation, and
because it has already been sufficiently punished because of ‘““the inordi-
nate delay” in processing its application. Hearing Counsel replies:

.. . the delay in the processing of respondent’s application has
been a direct result of the applicant’s own activities. If All-
Freight had not engaged in carrying on the business of for-
warding without a license, its application would have been
processed in the normal time. Any delay which resulted from
the respondent’s activities should not be a factor in reducing
the amount of a civil penalty.

And further:
Likewise, respondent’s claim that it did not realize that its
activities were unlawful . . . should not serve to reduce the

proposed penalty as Mr. Adams has several years of experi-

ence in the forwarding industry, and All-Freight continued to

garry on the business of forwarding after it was warned not to
0 80.

It is clear that given a statute providing for a civil penalty of $5,000
for each violation, and given the fact that the word “each” refers to
individual transactions (here, it is each shipment), there is a wide area
of discretion as to the amount of the penalty which might be assessed
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and as to the factors which one should consider. In essence, it is an area
one might traverse ranging from a purely unintentional, technical viola-
tion which damages or unjustly enriches no one, to a willful and
flagrant illegal act, intended to unjustly enrich the person perpetrating
it to the detriment of others. Here, the record will not support a
holding that the violations which occurred were willful or deliberate.
Rather, they support a holding that All-Freight (Mr. Adams) forward-
ed ocean freight without compensation and believed the lack of com-
pensation obviated the need for a license.® Further, he voluntarily
applied for a license and, once he was advised by the Commission that
he was in error in forwarding freight without a license, he took steps to
correct the error.* Also, the record is devoid of any unjust enrichment
from any service, directly or indirectly related to the unlicensed ocean
forwarding and there is no falsification or duplication of records.

As to Hearing Counsel’s averment that the delay in this case resulted
from the fact the respondent forwarded without a license, there is no
doubt that a portion of the period June 1, 1978, to July 12, 1979, was
taken up in the investigation of that wrongdoing. However, one must
read the record myopically to conclude that the delay was due entirely
to the respondent.

On the other hand, the respondent avers that it has been sufficiently
punished because of the “inordinate” delay in processing its application.
A portion of that delay was attributable to its own actions, and in any
event the record contains no evidence of how any delay would or
should monetarily affect the amount of the penalty.> For example, it
would seem appropriate to show the exact period of delay which was
“inordinate’ and what financial damage was suffered during that period
of time. In short, the mere fact that there was some delay, inordinate or
not, should not of itself serve to reduce what otherwise would be a
proper civil penalty.

The respondent argues further that the civil penalty should be less
than $5,000 because “Hearing Counsel’s proposed sanction represents
All-Freight’s net profit for a whole year of operation.” However true
and unfortunate that fact may be, standing alone it cannot be allowed
to govern the amount of civil penalty to be assessed. The record
contains no evidence as to why All-Freight’s net profit is low in the

3 This argument was advanced in Concordia International Forwarding Corporation - Independent
Ocean Freight Forwarder Application and Possible Violations of Section 44, Shipping Act, 1916, Docket
No. 78-34, served December 18, 1978, (21 F.M.C. 587) and rejected by the Commission which bot-
tomed its decision on differentiating the word “compensation” from the word “consideration.”

4 Findings of Fact 8, 9, 10, where the respondent advised his employees not to offer ocean freight
services until licensing was obtained and where he referred clients to other licensed freight forwarders
pending his own receipt of a license.

5 The citation of Fabio A. Ruiz D/B/A Far Express Company, 15 F.M.C. 242, 247, relying on Inde-
pendent Ocean Freight Forwarder License Application - Guy G. Sorrentino, 15 F.M.C. 127, is not helpful
since it lacks specificity and refers to the general question of fitness.

23 FM.C,



142 FEDERAL MARITIME COMMISSION

year in question. Even if it did, the correlation between net profit and
the amount of penalty is vague. If there is a true inability to pay as
opposed to a low net profit, that aspect could more properly have been
addressed initially with Hearing Counsel in settlement negotiations; and
even now may still be raised if it has any validity, So here the mere
assertion that yearly net profit is less than the penalty to be assessed
does not by virtue of the assertion itself warrant any real consideration.

In his brief, Hearing Counsel, in support of his argument, states that,
“The shipments were forwarded in order to hold on to clients that the
respondent had no right to serve.” The record does not support such a
far-reaching conclusion. It is based on assumption rather than fact and
is elaborated upon in a later portion of this opinion. Also, Hearing
Counsel’s argument that the respondent’s claim that it did not realize its
activities were unlawful should not serve to reduce the proposed penal-
ty is not valid. Certainly, a knowing violation is more abhorrent than
one which is unintentional, and although both are nonetheless viola-
tions, the equal application of a penalty to both would be erroneous.
Further, the fact that Mr. Adams had some experience as an ocean
freight forwarder does not serve to establish that he %new he had to be
licensed  before forwarding ocean freight without compensation. That
he should have known is indisputable, that he did know is debatable.
Finally, as to carrying on the business of forwarding after being warned
not to do so, there appears to be one inadvertent instance (Globe
Union) where a shipment was made after the warning was given, two
others where some incidental freight forwarding may have occurred
after the warning was-given, and over 20 others where shipments were
referred to licensed forwarders. Mr, Adams says the one incident was
inadvertent, and since there is nothing in the record to refute that
statement, it has been so held as a fact. The other instances where some
freight forwarding services may have been performed were also inad-
vertent.

So here, while we do not agree with all of his reasoning, we do
agree with Hearing Counsel that a civil penalty should be assessed
against All-Freight and that the amount of that penalty, taking into
consideration the factors in mitigation, should be $5,000. That figure
gives adequate consideration to the unintentional nature of the viola-
tion, the fact that there was no deviousness or unjust enrichment, that
the number of violations was not great and that All-Freight did cooper-
ate fully during the investigation and took steps to correct the situation
once it learned it was acting improperly. On the other hand, it is a
deterrent enough to signal that freight forwarders act in a fiduciary
capacity and that they must maintain a high standard of condict which
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requires knowledge of and adherence to Commission rules and poli-
cies.®

ISSUE NO. 3 - APPLICANT’S FITNESS
Section 44(b) of the Shipping Act provides in pertinent part:
A forwarder’s license shall be issued to any qualified applicant
therefor if it is found by the Commission that the applicant is,
or will be, an independent ocean freight forwarder as defined
in this Act and is fit, willing, and able properly to carry on the
business of forwarding and to conform to the provisions of
this Act and the requirements, rules, and regulations of the
Commission issued thereunder, and that the proposed forward-
ing business is, or will be, consistent with the national mari-
time policies declared in the Merchant Marine Act, 1936;
otherwise such application shall be denied.
Hearing Counsel in making his argument concludes that:

. . in view of the clear prohibition of section 44(a) not to
forward ocean shipments without a license and the applicant’s
disregard of warnings from the Commission not to do so, All-
Freight does not qualify for licensing.

The conclusion is erroneous. It is based on the applicant’s “disregard of
warnings” from the Commission, a fact which has no real support in
the record. To the contrary, as has been noted, the record shows and
we have found as fact that once the Commission “warned” the appli-
cant, he advised his employees not to offer clients ocean freight for-
warding services and referred his customers to other licensed forward-
ers. The record contains documentary evidence from the employees,
forwarders and shippers to this effect. Again, while there are three
instances where All-Freight was involved in ocean shipments after the
Commission “warning,” only in one instance was it listed as the ocean
freight forwarder. We have found as fact that incident, as well as any
other incidental act of forwarding, was unintentional, and they hardly
justify the leap to a holding that All-Freight disregarded Commission
“warnings” not to forward without a license.

As to the cases cited by Hearing Counsel, we do not disagree with
the import of the cases or the quoted language setting forth general
tenets to be followed. However, the issue here is basically factual and
when one looks behind the broad language and compares the specific
facts, the cases cited are clearly distinguishable from what is involved
in this proceeding or have no specific application to the issue to be
decided. In Harry Kaufiman, supra, the facts clearly show an involved
scheme whereby the holder of an ocean freight forwarding license sold

8 Independent Ocean Freight Forwarder License Application, Guy G. Sorrentino, supra; Harry D. Kauf-
man D/B/A International Shipping Co. of N.Y., Independent Ocean Freight Forwarder License, 16
F.M.C. 256, 271 (1973); Dixie Forwarding Co., Inc., Appiication for License, 8 F.M.C. 109 (1964).
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his business to another party whose freight forwarder’s license had
already been revoked by the Commission, and allowed his own license
to be used by the other party -- all without any notice to the Commis-
sion. The situation in Kaufinan is so aggravated that when compared
with the facts involved in the instant case, one is hard pressed to find
any correlation between the two cases except 10 note the basic differ-
ence as to how the violation occurred. As to the citation of /ndependent
Ocean Freight Forwarder License Application, Guy G. Sorrentino, 15
FM.C. 127, 128 (1972), there the Commission ultimately approved
issuance of the license.and Hearing Counsel does not make any relevant
factual comparisons to the instant case. The general language is perti-
nent, but its application is what is at issue. As to Independent Ocean
Freight Forwarder Application, Lesco Packing Co., Inc., 19 FM.C. 132,
136-137 (1976), once again the general statement cannot be disputed,
but the denial of the freight forwarder license involved the same party
who was involved in Kaufman, supra, who had been convicted of
criminal fraud, willfully and knowingly made false statements in apply-
ing for a prior ocean freight forwarding license, and who had previous-
ly violated the export control laws. These kinds of facts are not in-
volved in this proceeding, so that the case cited is clearly distinguish-
able.

Hearing Counsel cites Concordia International Forwarding Corporation
- Independent Ocean Freight Forwarder Application and Possible Violations
of Section 44, Shipping Act, 1916, Docket No. 78-34, served December
18, 1978 (21 F.M.C. 587), to support the argument that:

Mr. Adams, the qualifying officer of the applicant, had four
years of experience in the forwarding industry. In addition, the
applicant received at least two oral and two written warnings
that to carry on the business of forwarding without a license .
. . The applicant’s disregard of the Shipping Act and these
warnings demonstrates that it is not fit and cannot be found to
be willing to conform to the provisions of the Shipping Act
and the Commission’s regulations. Therefore, All-Freight’s ap-
plication for an independent ocean freight forwarder license
should be denied.

The only similarity between Concordia and the instant case is that
both respondents averred that they believed they could engage in ocean
freight forwarding if they did so without charge, but that lone similari-
ty is hardly material here. When one compares the other facts in these
cases, he is apt to conclude that Concordia, inferentially at least, sup-
ports All-Freight more than it does Hearing Counsel. In Concordia the
applicant was initially an individual and principal employee of Concor-
dia. He had many years of experience in freight forwarding, including
12 years in ocean freight forwarding, where he had supervised over 46
people in the ocean freight division of a corporation. In the instant
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case, Mr. Adams has experience as a forwarder since 1972. While the
record indicates some experience in ocean freight forwarding, it is
apparent that Mr. Adams did not ever engage in the business on a full-
time basis. His activities have been conducted on a small-scale basis.
Even more compelling is the fact that in Concordia the individual
involved worked for another company as an ocean freight forwarder
and, immediately after he left the old company to go to Concordia (the
new company), Concordia forwarded ocean freight for his customers
without a fee. Six other employees had already moved from the old
company to Concordia. The Commission saw through these machina-
tions holding that while Concordia did not receive “compensation” it
certainly did not perform the services without *“consideration.” In this
proceeding, there are no similar facts, although Hearing Counsel con-
tends that Mr. Adams continued to forward ocean freight after being
warned not to do so because he wanted to “hold onto clients which
respondent had no right to serve.” The evidence underlying such a
conclusion is woefully weak. The Commission investigator affirmed
(Ex. 3, par. 11) that:
Mr. Adams stated that he continued to forward ocean freight
shipments after he had been warned he was in violation of
General Order 4 because he feared losing his air cargo cus-
tomers who occasionally made ocean shipments.
Mr. Adams states that while he may have told the investigator “one
always fears losing its clients by referring them,” the fact was that once
informed of the unlawfulness of forwarding without a license, all of
All-Freight's shipments, with one concrete inadvertent exception, were
referred to licensed forwarders. The customer involved in the exception
was not an Air-Freight customer. The record is replete with documents
verifying these facts. Further, as to Mr. Adams’ contentions regarding
the original statement made by the investigator, the investigator’s re-
sponding affidavit avoids dealing with whether or not Mr. Adams ever
made the specific statement attributed to him, but rather says:
1 relied solely on what Mr. Adams told me about his fear of
losing air cargo customers. . . . I have made no attempts to
verify whether All-Freight’s clients were or were not air
cargo customers,
Based on the above, it has been found as a fact that All-Freight did not
intentionally continue to forward ocean shipments after being warned
not to do so. To find that it did so is not supportable on the facts, and
to find that it did so to retain air freight customers is the kind of
judicial “bootstrapping” one should avoid. For example, here such a
fact would have to be based on the sworn statement of one person (the
Commission investigator) as to what another person (Mr. Adams) told
him, where the other person (Mr. Adams) denied making the statement,
where the documentary evidence of record refutes the statement, and
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where, given the opportunity to amplify on the statement, the person
originally advocating it (the investigator) desists. So here, we believe
Hearing Counsel’s argument and its use of Concordia is misplaced.

In essence, we think this case presents a situation where the appli-
cant, while experienced, was not so experienced as to be all-knowing.
Consequently, it made a mistake, a mistake which was brought to light
by its own voluntary act. Once aware of the mistake, it took measures
to avoid making it again. The record shows that the applicant, and its
principal officer have an untarnished business reputation, There is no
record of prior wrongdoing of any nature either in maritime or in other
matters, and statements from established financial institutions and busi-
ness associates attest to their business reputation and acumen. As to the
initial act of forwarding without a license, All-Freight’s activities were
much less serious than in the cases that usually come before the Com-
mission. There was not a large number of violations; there was no
attempt to conspire with others to deceive or mislead the Commission;
no act of moral turpitude; no false statement; no unjust enrichment.” In
short, there was nothing to indicate that if granted an ocean freight
forwarder’s license, All-Freight would be deficient in the operation of
such a business or should be deprived of an opportunity to engage in
that business, Application for Freight Forwarder License, Carlos H. Cabe-
zas, 8 F.M.C. 130 (1964).

Therefore, it is held that All-Freight is fit, willing and able properly
to carry out the business of forwarding and to conform to the provi-
sions of the Shipping Act, 1916, and the requirements, rules and regula-
tions of the Commission issued thereunder. In so holding, there is one
further point which needs to be addressed. The record indicates that
throughout the investigation of this application, All-Freight kept a poor
set of books, or none at all, regarding its ocean freight forwarding
activities. From time to time it either had no record of a transaction or
was “at a loss” to explain what it did on a particular shipment. It seems
clear that the import of the law and regulations require anyone engaged
in the business of freight forwarding to keep books and records accu-
rately recording those transactions occurring on a day-to-day. basis.
Accordingly, within 90 days of the date the Commission adopts this
decision, in whole or in part, All-Freight is directed to file a statement
with the Commission affirming that it has established reasonable ac-
counting procedures for recording its ocean freight forwarding transac-
tions and describing in sufficient detail the nature and operation of

1 Cf. Application for Freight Forwarding License, Dixle Forwarding Co., Inc., 8 FM.C. 109 (1964);
Investigation of Practices, Operations, Actions and Agreements of Ocean Freight Forwarders, 6 FM.B. 327
1961); Independent Ocean Freight Forwarder License, E. L. Mobley, Inc,, Docket. No. 77-26, Report and
Partial Adoption of Initial Decision served March 12, 1979; Independent Ocean Freight Forwarder Li-
cense Application, L.T.C. Air Cargo, Inc., 13 FM.C. 267 (1970); York Forwarding Corp.. J.B. Wood Ship-
ping Co., Inc. & Edwards Fay Corp., 15 F.M.C. 114 (1972).
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those procedures, including but not limited to the nature of original
books of entry, retrieval capability, and the availability of financial
statements,

(S) JoserH N. INGOLIA
Administrative Law Judge

Washington, D.C.
May 16, 1980
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INFORMAL DOCKET NO. $566(I)
EXCAM, INC.

Y.

LYKES LINES AGENCY, INC,
AND COSTA LINES

ORDER

August 28, 1980

By Complaint filed August 16, 1978, Excam, Inc. seeks reparation in
the amount of $1,594.10 for freight overcharges assessed by Lykes
Bros. Steamship Co., Inc., on two shipments described on the bills of
lading as “Firearms”. Excam further seeks reparation for overcharges
assessed by Costa Line in the amount of $778.38 on one shipment that
was also rated as “Firearms”.

Settlement Officer Donald T. Pidgeon issued a decision on December
27, 1979 awarding $1,594.10 and $743.17 in reparation to Excam on the
basis that the merchandise shipped was in fact “Replica Arms” and not
“Firearms.” The Commission determined to review the Settlement Offi-
cer’s decision on its own motion.

The Commission, after reviewing the record, found that Complainant
had failed to sustain its burden of proof, and, by Order on Remand
served April 17, 1980, directed the Settlement Officer to offer Excam a
further opportunity to demonstrate that the commodity shipped was in
fact “Replica Arms,” and to issue another decision setting forth his
supplemental findings. On June 4, 1980, the Settlement Officer issued a
Supplemental Decision reaffirming his Initial Decision, citing additional
findings in support of his earlier ruling.! Unexplainably, the Settlement
Officer did not, as directed by the Commission, offer Excam a further
opportunity to present evidence in support of its claim.

The Commission remains unconvinced that the shipments at issue
were indeed “Replica Arms,” as alleged, and not “Firearms.” The four
additional “findings” that are offered in support of the Presiding Offi-
cer’s Supplemental Decision, have little probative value in the resolu-

1 These include: (1) the fact that Complainant has been trying since June 17, 1976 to petition the
Med-Gulf Conference for a reduced rate on “Replica Arms;” (2) that there was no doubt on the part
of the carriers that the cargo shipped was “Replica Arms;” (3) that on May 3, 1977, & special freight
tariff and commodity classification was created for Replica Arms Muzzle-Loading, finished or kits,
accessories and parts; and (4) that the shipments in question were made afier the new rate was created.
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tion of this controversy. The Settlement Officer’s particular reliance
upon the admission of the carriers that the cargo shipped was “Replica
Arms” is misplaced in a misrating proceeding.

Rather than remanding this proceeding for a second time, the Com-
mission will directly offer Complainant a further opportunity to
produce convincing evidence (e.g., invoices, bills of lading, manifests)
which would serve to corroborate the assertion that the commodity
shipped was different than the description stated on the bill of lading. 2

THEREFORE, IT IS ORDERED, That Excam, Inc. submit to the
Commission by September 26, 1980 evidence to support its contention
that the commodity shipped was “Replica Arms” and not “Firearms;”
and

IT IS FURTHER ORDERED, That if this information is not sub-
mitted within the time prescribed above, the Settlement Officer’s Sup-
plemental Decision will be reversed and the reparation prayed for will
be denied.

Chairman Daschbach, not participating.

I am not participating because I do not believe that the Commission
should review the decisions of Settlement Officers in informal docket
proceedings. Under Subpart S of the Commission’s Rules of Practice
and Procedure (46 C.F.R. 502.301), parties consent to waive the rights
and obligations associated with normal adjudicatory proceedings for the
express purpose of receiving prompt consideration of a small claim.
Commission review precludes the inexpensive and expeditious handling
of small claims which is the foundation of the informal docket process.
The Settlement Officer’s decisions in informal dockets do not have
precedential value, Commission review therefore imposes unnecessary
expense and delay in an arbitration process designed to settle minor
commercial disputes in a prompt and responsive manner.

By the Commission.
(S) Francis C. HURNEY

Secretary

2 This principle was enunciated in E.L DuPont v. Seatrain International, 18 SR.R. 879 (1978), where

it was held that:
. a determination of the applicable rate must be based not on a mere admission by the
carrier that it misrated the cargo but on evidence in the record showing the true nature of the

commodity shipped. 18 S.R.R. at 880.
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INFORMAL DOCKET NO. 681(F)
SANRIO COMPANY, LTD.

|

MAERSK LINE

ORDER ADOPTING INITIAL DECISION

September 5, 1980

The Commission has before it the Exceptions of the Trans-Pacific
Freight Conference of Japan/Korea (TPFC)! to the April 21, 1980
Initial Decision of Administrative Law Judge Norman D. Kline in the
above-captioned matter. Replies to Exceptions were filed by the Com-
plainant, Sanrio Company, Ltd.

This is a complaint proceeding in which an importer of goods manu-
factured in Japan alleges it was overcharged for 42 different commod-
ities shipped on Maersk Line vessels from Tokyo to Oakland, California
in November and December, 1977, under the provisions of TPFC's
Tariff FMC No. 6. If proven, each such overcharge would represent a
violation of section 18(b)(3) of the Shipping Act, 1916 (46 U.S.C.
817(b)(3)) for which reparations may be awarded. The Presiding Offi-
cer ultimately concluded that 38 of the 42 products were incorrectly
rated by Maersk,2 but withheld his decision on the amount of repara-
tion due Sanrio until a reparation statement is filed pursuant to Section
502.252 of the Commission’s Rules. (46 C.F.R. 502.252). TPFC now
argues that the Initial Decision is erroneous for giving undue weight to
Sanrio’s evidence and for failing to consider the policy ramifications of
awarding reparations when a shipper is responsible for the carrier’s
misrating of the commodities shipped. Sanrio supports the Initial Deci-
sion in all respects.

1 TPFC is an association of steamship lines operating under an agreement approved by the Commis-
sion (FMC No. 150). Maersk Line, the Respondent in this proceeding, is a member of TPFC and is
governed by its tariff. The Conference was granted leave to intervene on March 4, 1980 in order to
present Maersk's viewpoint from a broader prospective.

2 Commodity rates for “Stationery,” “Bags, Baskets and Luggage,” “Artist's Materials,” “Travel
Kits,” “Paper Manufactures,” “Toys,” *Personal Ornaments,” “Ceramicware,” “Plastic Manufac-
tures,” “Brushes (under $1,000),”” “Hari Clip,” “Tape,” “Cart,” “Printed Matter,” “Towel Bar” and
“Novelty Pencil” were found to apply instead of the *Cargo, N.O.S." rate.
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POSITION OF THE PARTIES

Respondent/Intervenor

TPFC’s primary contention is that the Commission is following an
unwise pelicy by adjudicating section 18(b)(3) claims exclusively upon
the evidence presented as to what was actually shipped.? TPFC states
that this policy is not legally mandated and that a more flexible ap-
proach could be taken both in determining whether violations have
occurred and whether reparations should be awarded under section 22
of the Shipping Act, 1916 (46 U.S.C. 821). This proposition is support-
ed by citations to State of Israel v. Metropolitan Dade County, 431 F.2d
925 (5th Cir. 1970) and Consolo v. Federal Maritime Commission, 383
U.S. 607, 621-622 (1966).

TPFC believes the Commission should adopt a policy of considering
the respective “culpability” of the parties and the purposes of the
Shipping Act, 1916, before awarding damages for misratings. The Con-
ference further alleges that it is experiencing increased difficulties with
cargo rating disputes which arise after the goods leave the carrier’s
custody and believes shippers deliberately furnish vague commodity
descriptions with the intention of subsequently recovering overcharges
if a section 18(b)(3) violation occurs. TPFC advises that Sanrio itself
has eight overcharge claims pending against Conference lines.

In the instant case, TPFC claims that Maersk Line was blameless
because the containerized goods were loaded by the shipper before
they reached the carrier and the ocean bills of lading were prepared by
a freight forwarder retained by the shipper.* Sanrio therefore should
not be awarded reparations.

TPFC alternatively argues that Sanrio’s evidence is insufficient under
existing Commission standards which recognize the carrier’s difficulty
in rebutting after the fact allegations concerning the nature of the goods
shipped.5 Sanrio is a subsidiary of Sanrio, Ltd., from whom the goods
were purchased in Japan and the shipping documents were prepared by
representatives of one or the other of these companies. TPFC would
have Sanrio explain why it initially described its goods as *“General
Merchandise” (which receives a clearly higher “Cargo, N.O.S.” rate);
waited over a year to file its claim; provided no inventory records
covering the goods in question; and entered descriptions on U.S. Cus-

3 See Durite v. Sea-Land Service, Inc., 20 F.M.C. 674, aff'd without opinion, 610 F.2d 1000 (D.C. Cir.
1979); Pan American Health Organization v. Moore-McCormick Line, Ine., Order on Remand, 22 FM.C.
98 (1979); Western Publishing Compeny v. Hapag-Lloyd, 13 SR.R. 16 (1972); Mueller v. Peralta 8
F.M.C. 361 (1965).

4 TPFC alleges that the preparation of rated bills of lading by freight forwarders is a firmly estab-
lished practice in Japan.

¢ The Commission requires that shippers provide corroborating evidence to supplement their unilat-
eral assertion that the bill of lading incorrectly described the goods. E.g., Pacific Freight Audit v. Amer-
ican President Lines, 22 FM.C. 207 (1979).
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toms documents different from those on the Bill of Lading and the
Sales Invoice.

Complainant

Sanrio claims that any policy change made for reasons extending
beyond the immediate facts of this case would violate its procedural
rights and further asserts that TPFC’s proposal is inappropriate in light
of the Shipping Act's clear intention that the ocean carrier be responsi-
ble for accurately rating the cargo it transports.® Once the carrier
breaches this duty, section 18(b)(3), and analogous provisions of the
Interstate  Commerce Act, require the imposition of liability without
fault. See Penn Facing Miils Co. v. Ann Arbor Ry,, 182 1.C.C. 614 (1932).
No other approach is consistent with the overriding statutory purpose
of eliminating unjust discrimination between shippers. See generally,
Louisville & Nashville Ry. v. Maxwell, 237 U.8. 94 (1915); United States
v. Pan American Mail, Inc., 359 F.Supp. 728, 733-735 (S.D.N.Y. 1972);
Tyson & Jones Buggy Company v. Aberdeen & Asheboro Ry., 17 1.C.C.
330 (1909).

Finally, Sanrio argues that it did adequately prove its assertion that
the bill of lading was incorrect by introducing catalogs and samples
which corroborated the entries on its packing lists and invoices.

DISCUSSION

The record in this proceeding presents the Commission with no
reason for altering its position concerning the proper rating of cargo.
This function is and must remain a nondelegable duty of the ocean
carrier. It is true that this task becomes more difficult when container-
ized cargo moves on a “House-to-House” basis, but the very difficulty
of the process makes it even more important that carriers take the steps
necessary to ascertain what is being shipped before freight charges are
assessed or collected. The Shipping Act would be virtually unenforce-
able if carriers were entitled to rely upon cargo descriptions provided
by shippers, and the halfway measure of denying reparations to ship-
pers otherwise in compliance with the law would also discourage the
type of industry conduct necessary to effectuate the present statutory
scheme of strict tariff adherence.”

The Commission fully recognizes that reparation awards are discre-
tionary under section 22, see First International Development Corp. v.

8 It follows, Sanrio argues, that any cargo rating functions performed by an ocean forwarder are
performed as an agent of the carrier and it is the carrier that must be held accountable for any errors
made in this regard.

7 Section 16 Initial Paragraph (46 U.S.C. 815) imposes civil penalties upon shippers which knowing-
ly or willfully, by means of any unfair device or method, obtain or attempt to obtain transportation at
rates Joss than those otherwise applicable. The unintentional furnishing of inaccurate information to a
carrier would not ordinarily violate this section.

23 FM.C.



SANRIO COMPANY, LTD. V. MAERSK LINE 153

Ship’s Overseas Services, Inc., 20 S R.R. 209 (1980), but continues to
believe that its discretion is best exercised by awarding reparations for
overcharges in situations where the shipper was merely negligent in
preparing shipping documents.

The State of Israel decision, requires no contrary result. There, a
terminal tariff provision was construed as conditioning a favorable
“standby” berthing rate for cruise ships upon the receipt of notice that
a vessel was in a nonloading status.® The Maersk Line rates involved in
this proceeding were not subject to a condition precedent, but even if
they had been expressly dependent upon the shipper’s furnishing some
specific and reliable type of cargo description, they might not have
been lawful in light of the holding in Kraft Foods, Inc. v. Federal
Maritime Commission, 538 F.2d 445 (D.C. Cir. 1976).2 See also Union
Carbide Corporation v. American and Australian Steamship Line, 17
FM.C. 177 (1973); The Carborundum Company v. Royal Netherlands
Steamship Company, 19 F.M.C. 431 (1977); Cone Mills Corp. v. Trailer
Marine Transport Corp., 20 FM.C. 143 (1977), regarding the need for
any such condition to be reasonably related to transportation circum-
stances.

The Commission has reviewed the evidence presented by Sanrio and
believes it sufficiently demonstrates that the two shipments in question
consisted of the articles alleged by Sanrio to have been present and that
the Presiding Officer properly determined which tariff rates should
have been applied to each item.

THEREFORE, IT IS ORDERED, That the Exceptions of the
Trans-Pacific Freight Conference of Japan-Korea are denied and the
Initial Decision served on April 21, 1980 is adopted as the final decision
of the Commission; and

IT IS FURTHER ORDERED, That Sanrio, Inc., submit a repara-
tions statement to the Presiding Officer pursuant to section 502.252 of
the Rules within 30 days from the service date of this order (with
copies to all parties of record).

By the Commission.
(S) Francis C. HURNEY
Secretary

8 After failing to give notice, a vessel operator later attempted to obtain the lower rate by demon-
strating that the ship had actually been in a nonloading status. The Court denied relief on the grounds
that the notice requirement was reasonably implied by the tariff because knowledge of operating status
was a matter particulasly within the knowledge of the vessel operator.

¢ The Kraft decision overturned a Commission order denying reparation because a shipper failed to
comply with a tariff rule requiring freight adjustment claims based upon alleged errors in cargo de-
scription, weight or measurement to be brought to the carrier’s attention before the cargo left the
carrier’s custody. The Court held that a rule of this nature could not be used to deny the shipper's
right to seek reparations under section 22 of the Shipping Act, 1916, even if it limited the carrier’s
obligation to voluntarily correct rating errors.
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INFORMAL DOCKET NO. 681(F)
SANRIO COMPANY, LTD.

V.

MAERSK LINE

Complainant. en exporter of small products designed mainly for children, filed claims for
overcharges with respondent Maersk Line claiming that Maersk had misrated 42
products which the shipper or its forwarder had described as “General Merchandise”
on the bills of lading. the carrier allegedly violating section 18(b)(3) of the Shipping
Act. 1916. After Maersk declined to consider the merits of the claims because of a
tariff rule, complainant filed a complaint with the Commission, furnishing evidence
of the nature of the products, such as packing lists, invoices, catalogs, actual samples,
sales literature and employee’s sworn statements. Maersk and intervenor Conference
argue that complainant’s evidence is unreliable; that complainant has not met its
“heavy burden of proof,” and that present Commission law and policy in overcharge
cases are harmful and ought to be changed. It is held that:

(1) Complainant has submitted the type of evidence customarily relied upon in cases of
this type, which evidence has enabled complainant and sometimes respondent to
show the correct rate that should have applied to 38 of the 42 products shipped.

(2) The Commission’s policy is to permit shippers to show what actually moved on the
basis of a preponderence of the evidence, notwithstanding incorrect bill of lading
descriptions originally presented to carriers. The shipper must however set forth
sufficient facts to prove with reasonable certainty and definiteness the validity of its
claim. Its “heavy burden of proof” refers to the difficulty the shipper will have in
obtaining evidence long after the shipment. The “preponderance of the evidence”
standard is the traditional standard employed in administrative and most civil cases.

(3) The principles of law governing cases of this type are derived from tariff, not
contract law. Tariff law is much stricter than contract law, ordinarily not allowing
for mistakes or even misrepresentations, because of an overriding purpose of prevent-
ing discrimination. However, the Conference’s and respondent’s argument that the
Commission ought to reverse its present views on the law because of alleged harm to
carriers and departure from contract law is a policy matter for the Commission to
decide.

(4) Complainant must submit a reparation statement under Rule 252, if this decision is
adopted by the Commission, so that the total amount of reparation to be awarded
can be determined.

Daniel L. Goidberg, for complainant Sanrio Company, Ltd.
R. Frederic Fisher, for respondent Maersk Line.

Charles F. Warren and George A. Quadrino, for intervenor Trans-Pacific Freight
Conference of Japan/Korea.
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INITIAL DECISION! OF NORMAN D. KLINE,
ADMINISTRATIVE LAW JUDGE

Adopted September 5, 1980

This is a complaint proceeding which began with the filing of a
complaint by a claimant known as Sanrio, Inc. which, on April 20,
1979, had filed with the Commission’s Secretary a complaint under the
Commission’s informal settlement procedures contained in Subpart S,
46 C.F.R. 502.301 to 304. In this complaint, Sanrio, Inc., an importer
located in Foster City, California, had alleged that respondent Maersk
Line, a member of the Trans-Pacific Freight Conference of Japan/
Korea, had overcharged Sanrio on some 42 different articles imported
from Japan moving under three separate bills of lading, two of which
bore dates inserted as November 3, 1977, and the final one, December
29, 1977. All of the bills of lading were stamped “Freight Prepaid.”
Most of the allegedly overcharged commodities moved under the first
two bills of lading on the vessel ANDERS MAERSK on Voyage 7710
out of Tokyo. The last shipment moved on the vessel ALBERT
MAERSK on Voyage 7802 out of the same port.

Before filing the complaint, three claims for the alleged overcharges
were presented to Maersk by an entity known as “Traffic Associates”
on behalf of Sanrio, Inc., the Importer. These claims were broken
down to correspond to the shipments on each of the three bills of
lading and were designated as “Claim SA-81,” “Claim SA-82,” and
“Claim SA-83.” They were submitted to Maersk by letter dated De-
cember 5, 1978. Together with the claim letter, Traffic Associates
furnished Maersk with ocean bills of lading, invoices, packing slips, and
worksheets. Maersk had also been furnished with the Sanrio, Inc.,
catalog and specific information on the packing slips showing the tariff
items which Sanrio believed should have been applied instead of the
rate actually assessed. Traffic Associates did indicate in their transmittal
letter that although they believed that some of the products should
have been rated under the tariff’s toy rate rather than the stationery
rate, they had been conservative and requested the carrier’s opinion as
to the correct rate. (See Exhibit A-3.)

On January 5, 1979, Maersk Line declined the claims on the ground
that Rule 59 of the Conference tariff required claimants to submit
claims seeking adjustment of freight charges because of alleged errors
in description, weight and/or measurement in writing before the ship-
ment involved had left the custody of the carrier. (Ex. A-4.) Thereafter,
in April, as noted above, the claims were filed with the Commission
under the Commission’s informal procedures. As provided by the Com-

1 This decision will become the decision of the Commission in the absence of review thereof by the
Commission (Rule 318, Rules of Practice and Procedure, 46 C.F.R. 502.318).
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mission’s regulations, the claims were assigned to a Settlement Officer,
were docketed as Informal Docket No. 681(I), and were served on
Maersk. (See service letter of July 9, 1979.) On July 23, 1979, Maersk
requested that the case be handled under the formal procedure set forth
in Subpart T, 46 C.F.R. 502,311 to 321 and stated that it would need
additional time to locate a number of documents in Tokyo and that
claimant had not submitted readable copies of complete bills of lading
so that the carrier’s task could be accomplished. Thereafter, in Septem-
ber 1979, the case was transferred to the formal procedures and began
to be processed accordingly.

Upon assignment to me, I examined the file and determined that
there were basic jurisdictional problems which required immediate at-
tention. The main problem concerned the question of Sanrio’s standing
to seek reparation. Since the shipping documents indicated that it was
the Japanese shipper, Sanrio Company, I.td,, and not the importer,
Sanrio, Inc., which had paid the freight, it appeared, according to
pertinent case law, that the nominal complainant, Sanrio, Inc., had no
standing to seek recovery of the alleged overcharges unless it obtajned
an assignment of the various claims. I therefore instructed Sanrio, Inc.,
to clarify its status. (See Order to Complainant to Show Standing to
Seek Reparation, September 28, 1979.) I also instructed respondent to
file its answer, which had not been done, although the complaint had
been served on July 9, 1979, within 10 days after service of my ruling
concerning the question of standing. (See Order to Respondent to File
Answer, September 28, 1979.)

In response to the above rulings, Mr. Daniel L. Goldberg of Traffic
Associates, a registered F.M.C. practitioner representing Sanrio, Inc.,
advised me that he would substitute the Japanese shipper, Sanrio Com-
pany, Ltd., for the importer, Sanrio, Inc., and that he would furnish
evidence that he was authorized to represent the Japanese shipper in
this matter. An amended complaint substituting Sanric Company, Ltd.,
for Sanrio, Inc., was filed on Octaber 19, 1979, and thereafter served on
Maersk.2 Maersk retained counsel for the first time, who requested
additional time to file a comprehensive and informative answer to the
complaint. The request was granted and the answer together with
detailed accompanying materials dealing with .each of the 42 products
was filed (mailed) on November 16, 1979. Thereafter, on December 4,
1979, complainant. Sanrio Company, Ltd., through Mr. Goldberg,
mailed its Reply Memorandum in Answer to Respondent, as permitted

2 1 had cautioned complainant to consider that the two-year statute of limitation in section 22 of the
Shipping Act might bar an assignment or amended complaint unless such complaint were filed
promptly. (See Order to Complainant, cited above, page 6, note 2.) Since the amended complaint was
filed on October 19, 1979, it fell within the two-year period which had begun on or about November
and December 1977,
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under Rule 313, 46 C.F.R. 502.313. These pleadings are quite detailed
and deal with each of the 42 items in question.

THE NATURE OF THE ISSUES

As noted above, the claims in this case have been classified into three
shipments according to the three separate bills of lading. In each of the
three claims, designated as “SA-81,” “SA-82,” and “SA-83,” complain-
ant has identified the product by the Sanrio catalog number and has
furnished various materials, including invoices, packing lists, the Sanrio
catalog, actual specimens of some of the products, pictures from the
sales manual, a statement in a letter from a distribution manager em-
ployed by Sanrio, Inc., consumption entries, and arrival notices. A
general survey of the Sanrio catalog as well as the accompanying
materials indicates that Sanrio Company, Ltd., appears to manufacture
or sell a variety of relatively small, inexpensive products designed
primarily for children, and according to the complainant, for children
aged 7 to 12. (See Reply Memorandum by Complainant in Answer to
Respondent, p. 3.) Thus, Sanrio’s present catalog (Ex. A-28) shows a
variety of products classified under the following headings: ‘“Kitchen
and Dining Ware, Toiletries and Grooming Aids, Beauty Items, Person-
al Accessories, Items for Room Decor, Mascots and Miniatures, Dolls,
Bags, School Supplies and Stationery, Origami Gift Books, and The
Strawberry.” The invoices for the three shipments show that the prod-
ucts consisted of a number of different items such as “Paper Clips, Box
Eraser, Pencil Sharpener, Dear Diary, Mini Seal, Pack Memo, Petite
Elegance, Mini Stamp Set, Vanity Set, Bath Kit, Tiny Clip Board,
Phone Pal, Doll Pencil, Friendly Message, Coin Purse, Mini Sketching
Set, Hankie Set, Towel Hanger, Strawberry Newspaper, Adhesive
Tape, Barrette, Scissors, Key Chain Phone Book, Happy Tooth Brush,
Little Mascot, Charming Holder, and Ponytail Holder.” (Seec list of
these descriptions shown in the complaint, page 3, line 22 to page 5,
line 3.)

On the first two shipments, (Claims “SA-81" and “SA-82) Maersk
rated the items as “General Merchandise” which was the description on
the bills of lading for each shipment. The rate for this description was
the Cargo N.O.S. rate (Item 9999-00) of the Conference’s tariff. The
last shipment (Claim “SA-83") was rated under various tariff items for
“toys,” “scissors,” “stationery,” “general merchandise,” and “brush.”
(See Ex. A-22.) It is not quite correct to allege, as complainant does,
that the “entire shipment was rated under Item 9999-00, ‘Cargo’s NOS,’
of the tariff’ unless only the first two shipments are meant. Complain-
ant alleges that its products should have been rated under the Confer-
ence’s Tariff Items for Travel Kits, Stationery, Toys, Plastic Mfgs. and
not as Cargo NOS, and it disputes Maersk’s use of tariff items which
were assessed against the third shipment.
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Maersk has checked each of the items which Sanrio now identifies
specifically from its catalog as products other than general merchandise
shown on the first two bills of lading or than the items listed in the
third bill of lading. In the majority of instances, Maersk appears to
agree with Sanrio, assuming the evidence to be determinative, on the
rate that should have been applied. (See Answer to Complaint, pp. 3-
8.)® However, on 18 of the products identified by Sanrio, Maersk
disagrees with Sanrio’s contentions that they were incorrectly rated
even if the evidence shows the items to be what Sanrio claims them to
be. In almost all of these disputes (15), Sanrio claims the products are
“toys” and should be rated as such while Maersk claims they were not
“toys” and should be rated as ‘“stationery,” “Cargo NOS.” “Bags,
Baskets, & Luggage.” or “Artist’s Materials.”% In the other three in-
stances, Sanrio claims the products to be “Stationery,” “Travel Kit,”
and “Paper Mfg. (Mixed Shipment).” On these last three products,
Maersk claims the proper tariff rate to he “Cargo NOS.” Obviously the
definition of a “toy” for tariff rating purposes is critical to this case
since it will decide 15 of the 18 outstanding disputes. However, before
resolving these disputes, it is necessary to clear away a number of
ancillary issues dividing the parties.

Complainant asserts that respondent was provided with invoices and
packing lists so that it could rate the products properly. Respondent
denies that this is so except for the last shipment where respondent
rated the products as items other than general merchandise (i.e., Cargo
NOS) in its tariff. Respondent also asserts that it rated the products on
the basis of what the shipper had represented to it according to “ship-
per’s load and count” and that it had minimal opportunity to confirm
the shipper’s representations without breaking into the sealed contain-
ers, the shipments having all moved ‘“house to house,” i.e., between
containeryards in sealed containers. Respondent also calls upon com-
plainant to furnish “import declarations” prepared for the U.S. Cus-
tom’s Service and denies the probative value of documents passing
between one Sanrio affiliate and another, i.e., between Sanrio in Japan
and its affiliate in the United States because they were not subject to
“outside verification.” Respondent contends that the Commission is
being asked to accept complainant’s “revised” representations as to

3 Maersk does not admit that it improperly rated any of the products and states in its answer that it
denies that any of the products were something other than what was indicated on the bills of lading.
However, in agreeing that if the products were in fact what Sanrio now claims them to be, the majori-
ty of the products would take the tariff classifications which Sanrio seeks, Maersk seems to be saying
that Sanrio would be entitled to reparation if the evidence supported Sanrio. In each instance of this
halfway agreement by Maersk, Sanric has presented evidence showing what the product specifically
was, usually tracing it to the catalog.

* For ready reference, these 15 commodities which Sanrio claims to be “toys” while Maersk claims
them mostly to be “stationery” but sometimes other things for tariff rating purposes, are listed in Brief
of Respondent Maersk Line in Support of Answer to Complaint, page 5, note 3.
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what it in fact shipped nearly two years ago. Respondent summarizes

its position by stating:
As matters presently stand, complainant has failed to meet its
heavy burden of proof in establishing that the nature of the
goods shipped was different than indicated on the bills of
lading. This is so because: (1) the bills of lading were based
upon complainant’s representations; (2) complainant did not
contradict these representations when the bills of lading were
issued or at any time when the goods were in respondent’s
custody; (3) complaint’s supporting documentation is entirely
internal in nature, not subject to verification by outside parties;
and {(4) complainant has omitted information of great eviden-
tiary weight, in the form of customs declarations, from its
complaint, (Brief of Respondent Maersk Line in Support of
Answer to Complaint, pp. 4, 5.)

DISCUSSION AND CONCLUSIONS

The basic principle of law which has governed overcharge cases
arising under section 18(b)(3) remains essentially what the Commission
held in the leading case of Western Publishing Company v. Hapag-Lloyd
A.G. , Docket No. 283(I), May 4, 1972, 13 S.R.R. 16. In that case,
interestingly also involving a claim that part of the shipment should
have been rated as “toys,” the Commission dealt with the contention
that the shipper should have been held to what he had described on the
bill of lading, that the carrier had relied on the shipper’s description in
the bill of lading, that the carrier might have special problems in
defending itself once the goods had left its custody, and that the
evidence relied upon by complainant consisted essentially of commer-
cial invoices and packing lists. In dealing with all of these problems the
Commission stated:

Furthermore, we have recently taken the approach that the
description on the bill of lading should not be the single
controlling factor in cases of this nature. Rather, the test is
what claimant can now prove based on all the evidence as to
what was actually shipped, even if the actual shipment differed
from the bill of lading description. In rating a shipment the
carrier is not bound by shipper’s misdescription appearing on
the bill of lading. Likewise, claimant is not bound at least
where the misdescription results from shipper’s unintentional
mistake or inadvertence. 13 S.R.R. at 16-17.

Having freed the shipper from his own misdescription of the goods
which he or his forwarder had placed on the bill of lading and having
allowed the shipper to show what actually moved notwithstanding bill
of lading descriptions, the Commission appeared to soften the blow on
the carriers who no longer had custody of the goods and could not
verify the shipper’s claims by actual examination of the goods by
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establishing a “heavy” burden of proof on the shipper. In this regard
the Commission stated:
But where the shipment has left the custody of the carrier and
the carrier is thereby prevented from personally verifying
claimant’s contentions, the claimant has a heavy ultimate
burden of proof to establish his claim. 13 S.R.R. at 17.

The statements quoted have remained essentially unchanged since
that time and continue to govern cases of this nature. However, the
Commission has, in later decisions, clarified the meaning of the Western
Publishing decision in certain significant respects. Thus, while repeating
the doctrine that the shipper is entitled to prove what actually moved
based upon all the evidence notwithstanding descriptions in bills of
lading, the Commission has adopted language showing that this means
that the shipper “must set forth sufficient facts to indicate with reasona-
ble certainty and definiteness the validity of the claim.” See Merck
Sharp & Dohme v. Atlantic Lines, 17 FM.C. 244, 245 (1973) and the
cases cited therein; Sun Co. v. Lykes Bros., 20 FM.C. 68, 70 (1977);
Informal Docket No. 387(I), Pan American Health Organization v.
Moore-McCormick Lines, Inc., 22 FM.C. 98, 99-100 (1979). The deci-
sion is issued furthermore after consideration of “all the evidence of
record with no single document or piece of evidence necessarily being
controlling.” Kraft Foods v. Moore McCormick Lines, Inc., 19 FM.C.
407, 410 (1976).

The fact that the Commission has frequently stated that the com-
plainant has a “heavy burden of proof” in these cases has required some
clarification. In an earlier case in which the presiding officer had
believed the standard of proof to be “beyond a reasonable doubt,” the
Commission expressly disavowed such a test. See Johnson & Johnson
International v. Venezuelan Lines, 16 F.M.C. 84, 85 (1973). Such a test,
of course, applies in criminal proceedings. In traditional proceedings
before courts there have been recognized three different degrees of the
burden of proof. These are, in ascending order of difficulty: preponder-
ance of the evidence, clear and convincing, and beyond a reasonable
doubt. See McCormick, Evidence (2d Bd. 1972) § 339 p. 793. The
normal burden of proof in most civil cases is “preponderance of the
evidence.” Id, Similarly, in administrative proceedings, the usual stand-
ard is that of “preponderance of the evidence.” Sea Island Broadcasting
Corporation of S.C. v. F.C.C., 627 F.2d 240 (D.C. Cir. 1980); McCor-
mick, op. cit., § 355, p. 853; Ollin Construction Co. v. OSHRC, 525 F.2d
464 (2d Cir. 1975). As the court stated in the Sea Island case:

The use of the “preponderance of evidence standard” is the
traditional standard in civil and administrative proceedings. It
is the one contemplated by the APA, 5 U.S.C. 556(d). (Foot-
note citation omitted) 627 F.2d at 243.
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Whenever an agency has been told to use a stricter standard of proof,
i.e., *clear and convincing” evidence, this has been done because of a
particularly valuable or vital interest involved such as deportation of a
person or revocation of a valuable license upon which a person may
depend for his living. See Sea Island Broadcasting Corporation v. F.C.C.,
627 F.2d at 243; Collins Security Corp. v. SEC, 562 F.2d 823 (D.C. Cir.
1977). Likewise, the higher standard of proof has been held to be
applicable in certain types of extraordinary civil cases involving such
things as fraud, establishment of the terms of a lost will, proceedings to
set aside written transactions, etc. McCormick, op. cit., § 355; § 340,
pp. 796-797.

In recent cases the Commission has explained its use of the term
“heavy burden of proof.” That term, which has no counterpart in the
courts or administrative law, as far as I am aware, has been explained
by the Commission to refer to the fact that the claimant will have
difficulty in proving its case after much time has elapsed after the
shipment because of the difficulty of obtaining evidence. Furthermore,
the Commission has also indicated that the usual standard of preponder-
ance of the evidence is to be followed in cases of this kind notwith-
standing the continual reiteration of the phrase “heavy burden of
proof.” Thus in Informal Docket No. 387(I), Pan American Health
Organization v. Moore McCormick Lines, Inc., the Commission was
asked by a reviewing Court of Appeals to explain what standard of
proof it required of complainants in this type of case. The Commission
responded as follows:

With respect to the burden of proof, although the shipper is
conclusively presumed to have knowledge of the carrier’s
tariff (citation omitted) the Commission has recognized that
bona fide errors may occur in the preparation of shipping
documents and a complainant seeking reparation under section
22 of the Shipping Act, 1916 for freight overcharges caused
by such error, must set forth sufficient facts to prove with reason-
able certainty and definiteness the validity of its claim by a
preponderance of the evidence. (Citation omitted.) 22 F.M.C. at
99-100. (Emphasis added.)

The Commission furthermore explained the term “heavy burden” of
proof as follows:

The Commission held that once the shipment has left the
custody of the carrier, and is no longer available for inspec-
tion, the shipper has a “heavy burden” of proving that the
shipment is other than described on the bill of lading. (Citing
Western Publishing.) This *“heavy burden™ however, relates to the
shipper’s difficulty in obtaining the necessary evidence rather than
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to the weight to be given to such evidence. 22 F.M.C. at 100, n. 9.
(Emphasis added.)®

The Commission repeated its holding that these cases are to be
decided on a preponderance of the evidence and that the term “heavy
burden of proof’ merely referred to the difficulty in obtaining evidence
shortly after the report in Pan American Health Organization, quoted
above. In Docket Nos. 78-24 and 78-25, Pacific Freight Audit, Inc. v
American President Lines, Sea-Land Service, Inc. and American President
Lines’ Ltd., 22 FM.C. 207, 209 (1979), the Commission stated:

One final matter needs to be addressed. In his Initial Decision,
the Presiding Officer advised that the Complainant in these
cases bore a “heavy burden of proof.” While this statement is
not necessarily inaccurate, it does require some clarification,
particularly in light of the Commission’s recent decision in Pan
American Health Organization . . . . There the Commission
explained that references in carrier decisions to an overcharge
claimant’s “heavy burden” related “to the difficulty in obtain-
ing the necessary evidence rather than to the weight to be
given such evidence.” The applicable standard here is that the
validity of the claims be established by a “preponderance of
the evidence.”

The Commission has indicated in other cases that such decisions are
based upon a weighing of the evidence in such a way as to suggest that
it has been using a preponderance of the evidence test even when it has
not specifically said so. See, e.g., European Trade Specialists v. Pruden-
tial-Grace Lines, 21 F.M.C, 888, 891 (1979) (“official notice . . . contra-
venes the weight of the record evidence.”); Docket No. 78-27, Merck
Sharp & Dohme International v, “K” Line, 22 FM.C. 396, 399 (1979)
(“We conclude that these findings [of the Presiding Officer] are con-
trary to the weight of the record evidence.”).

The Commission has also established that it is of no consequence
whether the shipper should have been more careful in filling out the
commodity descriptions in the bill of lading, although acknowledging
that a carrier has a right to expect the shipper to fill in the bills of
lading correctly.® Furthermore, even if the carrier relies on the errone-
ous information prepared by the carrier and is not expected to check
export declarations or other shipping documents when rating the ship-
ment, as it has not been required to do,” the Commission has found

& The Court of Appeals has recently affirmed the Commission’s Report on Remand, See P.A.H.O.
v. EM.C., No. 78-1690, “Judgment,” February 22, 1980.

8 United States of America v. Farrell Lines, Inc., 16 F.M.C. 42, 48 (1972); Ocean Freight Consult-
ants, Inc. v. Italpacific Line, 15 F.M.C. 314, 319 (1972); Sun Co. v. Lykes Broa, 20 FM.C. 67, 70
(1977); Carborundum Co. v. Royal Netherlands Steamship Co., 19 F.M.C. 431, 435 (1977).

7 Royal Netherlands Steamship Co. v. FMB, 304 F.2d 938, 4 S.R.R. 20,276, 20,281 (D.C. Cir. 1962).
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violations of section 18(b)(3) and has awarded reparation. In other
words, the lack of equities on the part of the shipper has not prevented
the shipper from receiving a reparation award and the carrier is held to
a standard of absolute liability, i.e., liability without fault, under section
18(b)(3).8 Thus, in Union Carbide Inter-America v. Venezuelan Line, 17
F.M.C. 181 (1973), Abbott Laboratories v. Alcoa Steamship Company, 18
F.M.C. 376 (1975), and Carborundum Co. v. Royal Netherlands Steam-
ship Co., 19 FM.C. 431 (1977), the Commission held that equities were
irrelevant in cases of this kind. In Union Carbide Inter-America v.
Venezuelan Line, the Presiding Examiner had denied a claim because of
the lack of equities on the part of the shipper and because of failure to
meet the standard of proof which he believed to be *beyond a reasona-
ble doubt.” 17 F.M.C. at 185. He found that it would have been
inequitable to award reparation to the shipper, “a large corporation,
engaged in marketing products as to which the exact technical descrip-
tion is known to it,” who “furnished the carrier with a description
which was applicable to an item set forth in the tariff.” Furthermore,
the Examiner found the carrier to have acted without fault, stating that
“[i]nsofar as may be determined, the carrier had no reason to doubt the
veracity of that description. That carrier was without fault. Complain-
ant was solely responsible for the error, if an error was made . . . .” Id.
The Commission, however, totally rejected the Examiner’s equity
theory although stating that “we are not without sympathy for the
carrier . . 17 F.M.C, at 181. The Commission felt that the carrier was
not entitled to retain an overcharge because it was required to adhere
to the rate specified in its tariff. Hence, in the Commission’s view, “[t]o
permit the carrier to retain the overcharge would in fact provide the
carrier a windfall.” 17 F.M.C. at 182. The Commission reiterated its
position that “what is actually shipped determines the rate to be ap-
plied” but stated that the equities would be considered in determining
whether enforcement penalties should be sought against the carrier. Id.

In Abbott Laboratories v. Alcoa Steamship Company, the Commission
found itself again unhappy with the shipper’s careless practice in de-
scribing goods shipped on the bill of lading and in sympathy with the
carrier who relied on the inaccurate descriptions. Nevertheless the
Commission awarded reparation to the shipper expressing its belief that
it had no equitable powers which, if it had, would have resulted in

8 Rates, Hong Kong-United States Trade, 11 FM.C. 168, 178-179 (1967); Union Carbide Inter-
America v. Venezuelan Line, 17 F.M.C. 181 (1973); European Trade Specialists v. Prudential-Grace
Lines, 21 F.M.C. 888, 891 (1979); Carborundum Co. v. Royal Netherlands Steamship Co., 19 FM.C.
431, 435-436 (1977); United States v. Pan American Mall Line, Inc., 359 F. Supp. 728. 734-735
(S.D.N.Y. 1972).
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denial of the claim. 18 FM.C. at 379.2 A similar result occurred in
Carborundum Co, v. Royal Netherlands Steamship Co..

To recapitulate, the present status of the case law governing over-
charge claims filed under section 18(b)(3) is that the complainant is
entitled to show what was actually shipped notwithstanding descrip-
tions which the shipper or its agent may have entered on a bill of
lading and notwithstanding the fact that the shipper or his agent may
have acted carelessly when filling in the bill of lading and that the
shipper may not have relied upon a lower rate before shipping the
goods. Where the shipment has left the custody of the carrier, the
shipper may have problems in obtaining evidence but the shipper must
nevertheless set forth sufficient facts to indicate with reasonable certain-
ty and definiteness the validity of the claim. The Commission will
decide the case on the basis of a preponderance of the evidence after
consideration of all the evidence of record with no single document or
piece of evidence necessarily controlling. This statement disposes of
respondent’s first two contentions set forth in its Brief regarding com-
plainant’s erroneously described bills of lading and alleged misrepresen-
tations relating thereto. There remain questions concerning the type of
evidence which complainant has submitted and which respondent dis-
putes as lacking credibility.

THE TYPE OF EVIDENCE CUSTOMARILY UTILIZED

A survey of overcharge cases reveals that the Commission has relied
upon various types of evidence in determining the nature of the com-
modity involved. Such things as commercial invoices, packing lists,
export declarations, sales literature, dictionary definitions, letters, actual
samples, as well as oral expert testimony have all played a role in one
case or another. See Rules 304(a); 311 to 313 (46 C.F.R. 502.304(a);
502.311 to 502.313). In the case which first enunciated the doctrine
allowing the shipper to prove what actually moved notwithstanding bill
of lading descriptions, Western Publishing- Company v. Hapag-Lloyd
A.G., the evidence of record consisted only of commercial invoices and
packing slips. (See 13 S.R.R. at 17.) In Abbott Laboratories v. Alcoa

¢ Notwithstanding this belief that the Commission must grant reparation to shippers whenever a
violation of section 18(b)(3} is found regardless of equities, the Commission has in one case denied
reparation precisely because its sense of equity had been offended even though a violation of section
18(b)(3) had occurred. In United States of America v. Columbia Steamship Company, Inc., 17 FM.C. 8
1973), the shipper, who was the United States Government, sought to recover an overcharge on a
shipment of unboxed trucks. The carrier had charged a rate above that published in its tariff and had
therefore violated section 18(b)(3). However, because the Government had negotiated that higher rate
with the carrier prior to shipment and had expected to pay it, the Commission refused to allow the
shipper to renege on its agreement although the carrier had failed to file the agreed-upon rate. The
Commission held that relief under section 22 “is discretionary and permissive, and the mere fact that a
violetion of the Act has been found ‘does not in itself compel a grant of reparation.”* 17 FM.C. at 9,
10: To award the shipper reparation in that case, according to the Commission, would be to grant it a
“windfall which it neither anticipated nor bargained for.” 17 F.M.C. at 10.
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Steamship Company, the evidence was limited to the same two docu-
ments plus an export declaration. (See 18 F.M.C. at 377.) In Union
Carbide v. Venezuelan Line, 17 F.M.C. 181, the only evidence of record
was an invoice and a letter. (17 F.M.C. at 185.) Moreover, in reversing
the Examiner and awarding the claim, the Commission relied upon the
invoice alone. (17 FM.C. at 182.)

In European Trade Specialists v. Prudential-Grace Lines, the record
included oral testimony, actual samples, and dictionary definitions, al-
though the latter were characterized as being useful for purposes of
aiding memory and understanding rather than as evidence in the strict
sense. 21 F.M.C. at 891,19 In Docket No. 78-27, Merck Sharp & Dohme
International v. Kawasaki Kisen Kaisha, Ltd., the critical evidence on
which the case turned was complainant’s sales literature which showed
the purpose of the commodities in question which were found to be
pharmaceuticals rather than animal feed. 22 F.M.C at 399. In Kraft
Foods v. Moore McCormick Lines, cited above, 19 F.M.C. 407, a case in
which the issue concerned measurement of the commodity shipped, the
evidence included a sales invoice, bill of lading, dock receipt, and a
sales brochure price list. 19 F.M.C. at 410.

In Docket No. 78-2, Organic Chemicals (Glidden-Durkee) Division of
SCM Corporation v. Atlanttrafik Express Service, 21 F.M.C. 1082 (1979),
the evidence used to prove the measurement of drums which had been
shipped but which were no longer available was entirely indirect,
consisting of evidence of standard drum measurements of the type
involved in the shipment and affidavits based on random sampling
indicating that the drums that were shipped conformed to the standard.
Thus, indirect evidence consisting of hearsay has been used to deter-
mine what was actually shipped and the Commission has utilized such
evidence to draw reasonable inferences although the product shipped
was incapable of being retrieved for remeasurement.

In accepting documents, affidavits, sales literature, letters, etc., in
cases of this kind, the Commission has obviously not followed the strict
rules of evidence observed by the courts. This approach is entirely
consistent with administrative law in which it has long been held that
the strict rules pertaining to courts should not apply to the more
informal administrative process. As early as 1934, this Commission’s
predecessor recognized “that a regulatory body . . . ought not to be
hampered in its proceedings by the hard and fast rules as to pleading
and practice which govern courts of law” and “that even when acting
in a quasi-judicial capacity the strict rules which prevail in suits be-
tween private parties do not apply, and that inquiries should not be too

10 But in Informal Docket No. 653(I), J. T. Baker Chemical Company v. Yamashita-Shinnihon Line,
22 F.M.C. 553 (1980), the Commission relied heavily on dictionary definitions without limiting their
evidentiary value.
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narrowly constrained by technicalities . . . .” Oakland Motor Car Co. v.
Great Lakes Transit Corp., 1 U.S.S.B.B. 308, 311 (1934). This Commis-
sion has continued to follow the principle established in the Administra-
tive Procedure Act and by case law that “[a]ny oral or documentary
evidence may be received, but the agency as a matter of policy shall
provide for the exclusion of irrelevant, immaterial, or unduly repetitious
evidence.” APA, 5 U.S.C. 556(d); Rule 156, 46 C.F.R. 502.156 (“In any
proceeding under the rules in this part, all evidence which is relevant,
material, reliable and probative, and not unduly repetitious or cumula-
tive shall be admissible.”). In keeping with current views of administra-
tive law, furthermore, the Commission has decided cases involving
serious matters such as rebating and approval of pooling agreements
under section 15 of the Act in reliance upon hearsay even if that
hearsay has been uncorroborated by direct evidence. See, e.g., Malprac-
tices-Brazil/ United States Trade, 15 FM.C. 55 (1971), relying upon Rich-
ardson v. Perales, 402 U.S. 389 (1971); Docket No. 77-43, Agreement No.
10286, 21 F.M.C. 676, 679 (1979). See also, Unapproved Sect. 15 Agree-
ments-S.African Trade, 7 FM.C. 159, 167-170; 178-184 (1962). In the last
case cited, the Commission found that internal correspondence culled
from the files of the parties was admissible and reliable. Furthermore,
contrary to respondent’s contentions in this case, the fact that the
documents were intra-company correspondence did not detract from
their probative value. The Commission specifically found that “in our
view this enhanced rather than detracted from their evidentiary value
because the communications contained completely candid utterances
bearing directly on the subject of the inquiry.” 7 F.M.C. at 183. In that
case, furthermore, the Commission emphasized the principle that its
proceedings were not governed by strict technical rules of evidence
observed in the courts (7 F.M.C. at 167-168) citing the Administrative
Procedure Act and numerous cases. One reason for this principle “is
that administrative agencies, unlike the lay juries for whom the exclu-
sionary rules were meant, are presumed competent to judge the weight
that should be given evidence.” 7 FM.C. at 167. For that reason, too,
Maersk’s comments that certain affidavits submitted by Sanrio’s Distri-
bution Manager are “self-serving post hoc affidavits of complainant’s
employees (such as Exhibit A-31) . . . of no value” (Brief of Maersk,
page 9, n. 9) are not quite correct. As the Commission stated in
Unapproved Sect. 15 Agt.-Coal to Japan, Korea, 7 FM.C. 295, 302 (1962):
Testimony does not become sacrosanct when uncontradicted
nor is self-serving testimony automatically to be discredited.
These are but factors to be considered in determining the
validity and probative value of the testimony and the infer-
ences that may properly be drawn therefrom in light of all the
evidence.
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As a final matter, respondent has contended that Sanrio should have
furnished verification of its claims in the form of “import declarations
made to United States Customs in connection with these shipments.”
(Brief of Respondent Maersk Line in Support of Answer to Complaint,
p. 4). Maersk states that these declarations are entitled to great eviden-
tiary weight according to the Commission’s decision in Chevron Chemi-
cal Co. v. Misui O.S.K. Lines, Lid., 20 FM.C. 216, 217 (1977). In
Chevron, the document in question was an export declaration since the
shipment moved in the export not import trade, unlike the present case.
In the case of imports, the pertinent document is a “consumption entry”
which is prepared by a customhouse broker for the purpose of paying
the proper customs tariff duty. See Egquality Plastics, Inc. et al., 17
F.M.C. 217, 227-228 (1973). In its reply pleading in this case, Sanrio did
furnish the consumption entry prepared by the broker, W.J. Brynes &
Co. (See Reply Memorandum by Complainant in Answer to Respond-
ent.) As the Commission noted in Eguality Plastics, however, these
entries are prepared for purposes other than conformance to ocean
carriers’ tariffs and do not necessarily show the contents of shipments
for tariff-rating purposes. 17 F.M.C. at 227. The Commission stated that
“ocean carrier tariffs have no real relationship to the TSUS [the Tariff
Schedule of the U.S.]” and that “consumption entries are not prepared
based on knowledge of the actual contents of the shipments.” Jd.
Indeed, although the broker had not used the TSUS entry for “toys” in
connection with the products shipped in that case but had used another
customs item under “electrical machinery and equipment,” the Commis-
sion nevertheless found that one of the products, a battery-operated
drink mixer, was a “toy” for ocean tariff rating purposes. Id. Even in
the Chevron case, cited by Maersk, the Commission indicated in a later
ruling that it considered export declarations only as part of the entire
body of evidence since it was the Commission’s “well established policy
of considering any type of evidence by which a shipper may show the
true nature of his cargo.” Chevron Chemical Co. v. Mitsui O.5.K., 20
F.M.C. 216, 218 (1977).

THE PRODUCTS WHICH WERE SHIPPED

An analysis of the complaint and answer reveals that there were 42
separate products which were involved in the three claims (“SA-81,”
“SA-82,” and “SA-83") which constitute the substance of the com-
plaint. Of the 42 products, it appears that 24 concern products as to
which Maersk agrees with Sanrio regarding the proper tariff classifica-
tion provided Sanrio’s evidence identifying the products is reliable and
probative. Of the remaining 18 products, Maersk disagrees with Sanrio
as to the proper tariff classification even if Sanrio’s evidence identifying
them is to be believed. Of these 18, 15 products are claimed by Sanrio
to be ratable as “toys” whereas Maersk claims they should be rated as
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“stationery” for the most part. Finally, there are three products remain-
ing which Sanrio claims to be ratable as “stationery,” “travel kit,” and
“paper manufactures” but which Maersk claims to be ratable under
different tariff items, again assuming the evidence identifying them is to
be believed.

The first category of 24 products is shown in the following table
identified by catalog numbers and by the tariff commodity description
which both Sanrio and Maersk agree would apply if Sanrio’s evidence
is considered to be sufficiently reliable and probative.

24 Commodities as to Which Parties Agree as to Proper Tariff
Classification if the Evidence is Sufficient

New
Old Caralog No, Commodity Cf;\t;u'ag Agreed Tariff Item
o,
C/No. 3024/14-19 Box Eraser Stationery
) (Item 5820-10)
C/No. 3040/1-20 Pencil Sharpener Stationery
(Item 5820-10)
C/No. 3041/1-10 Pencil Sharpener Stationery
(Item 5820-10)
C/No. 2010/1-14 Mini Seal ] - Toy
(Item 6020-00)
C/No. 2011/1-20 Mini Seal Toy
(Item 6020-00)
C/No. 2012/1-20 Mini Seal Toy
(Item 6020-00)
C/No. 2013/1-20 Mini Seal Toy
) (Item 6020-00)
C/No. 2018/1-17 Petite Elegance ‘Personal Ornament
(Item 6260-15)
C/No. 2019/1-17 Petite Elegance Personal Ornament
(Item 6260-15)
C/No. 1010/1-88 Vanity Set A-211-1 Plastic Manufactures
(Item 9460-00)
C/No. 1011/1-2 Vanity Set A-211-2 Plastic Manufactures
(Item 9460-00)
C/No. 3020/1-50 Doll Pencil Novelty Pencil
. (Item-6020-00)
C/No. 1029/35-75  Towel Hanger A-109-1 TowelBar
(Item 4360-00)
C/No. 1-2 Cart Cart
(Item 5420-00)
C/No, 1-25 Strawberry Newspaper Printed Matter
under $1200
. (Ttem 5760-05)
C/No. 6-8 Adhesive Tape Tape
(Item 6560-00) -
C/No, 1014/1-10 Barrette A-213-1 Hair Clip
(Item 6400-00)
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24 Commodities as to Which Parties Agree as to Proper Tariff
Classification if the Evidence is Sufficient—Continued

New
Oid Catalog No. Commodity C?t/_alog Agreed Tariff Item
0.
C/No. 1016/1-20 Scissors A-310-1 Stationery
(Item 5820-10)
C/No. 1010/1-65 Vanity Set A-211-1 Plastic Manufactures
(Item 9640-00)
C/No. 1011/1-85 Vanity Set A-211-2  Plastic Manufactures
(Item 9640-00)
C/No. 1018/1-30 Happy Tooth Brush A-106-1 Brushes under $1000
(Item 5940-05)
C/No. 1019/1-50 Happy Tooth Brush A-106-2 Brushes under $1000
(Item 5940-05)
No. 2001/1-20 Little Mascot Ceramicware
(Item 1320-00)
C/No. 1003/1-26 Ponytail Holder Plastic Manufactures
(Item 9640-00)

There appears to be little reason to linger over these 24 products.
Sanrio has submitted evidence consisting of pictures, specimens, pack-
ing lists, and invoices which identify these products. Most of these
products were rated as “Cargo N.O.S.” because of the fact that the
shipper or the forwarder provided no specific descriptions in the first
two bills of lading by which the Maersk’s rating clerk could have
selected the proper tariff item. Maersk apparently now recognizes that
specific tariff items would have been applicable had the specific de-
scriptions been entered although Maersk does not concede that Sanrio’s
evidence is adequate to carry its “heavy burden of proof.” I have
already discussed the fact that the Commission has invariably relied
upon just the type of evidence which Sanrio has produced to determine
whether the commodity can be reasonably found to be included in the
tariff commodity description, e.g., sales literature, invoices, packing
lists, actual samples, pictures.

Most of the products in the above table are identifiable by their
names alone. For example, the box eraser, pencil sharpener, mini seal,
doll pencil, towel hanger, cart, Strawberry Newspaper, adhesive tape,
barrette, happy tooth brush, and ponytail holder are erasers, pencil
sharpeners, seals, pencils, hangers, carts, newspapers, tape, etc. The
invoice, packing list, and catalog give additional description to these
items. For example, the box eraser which Maersk agrees would be rated
as “stationery” is shown on the invoice (Ex. A-8) and the packing list
(Ex. A-11) which state that 720 of them were shipped. In the new
catalog, box erasers are shown under “School Supplies and Stationery.”
(See Ex. A-28, p. 42.) The other products are also listed on the invoice
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and packing list, in most instances, and pictures or samples are provid-
ed. In some instances the name of the product is not self-explanatory
but the packing list, invoice, catalog, pictures, or actual samples are
provided which show what these products really are. For example, the
“Petite Elegance” is a “pendant” made of glass and metal according to
the invoice (Ex. A-9). Pictures of this product are shown on Exhibit A-
40. Tt appears indeed to be a ‘“personal ornament” as both Sanrio and
Maersk seem to agree it should be rated. The “Vanity Set” is also not
self-descriptive. However, the invoice describes it as a “(Book Shaped
Mirror & Comb Set) Plastic 80%, Mirror 20%.” (Ex. A-9 Sanrio’s later
catalog shows a picture of a “Vanity Set K/T” which corroborates the
invoice description of the earlier catalog set. (See Ex. A-28, p. 14
Both Sanrio and Maersk agree that the set would be rated as “plastic
manufactures.” Both the packing list and invoice show several thousand
pieces of “Mini Seal.” (See Exs. A-8, A-9, A-11, A-12.) A picture of the
“Mini Seal” is shown on Exhibit A-40. They appear to be tiny images
of children, bicycles, pistols, buckets, of no great value with no serious
function or use. Both parties would rate them as “toys.” The pencil
sharpener is listed on the packing list and invoice (Exs. A-11 and A-8)
and a picture of a Sanrio pencil sharpener is shown in the later catalog
(Ex. A-28, p. 45) under “School Supplies and Stationery.” Both Sanrio
and Maersk would rate this product as “stationery.” The doll pencil is
identified on both packing list and invoice and a picture and actual
sample are provided. (See Exs. Al3, A-10, A-36, A-40 The evidence
shows it to be a type of pencil with a kitty’s head on the top and bright
writing on the side. Both Sanrio and Maersk would rate it as a “novelty
pencil,” Similarly, the towel hanger, Strawberry Newspaper, adhesive
tape, barrette, scissors, happy tooth brush, and ponytail holder are
identified on the pertinent packing list and invoice, and in most in-
stances the same or similar products can be seen in the catalogs (Exs.
A-28, A-40). In other instances, e.g., the Cart, the product is described
only on the packing list and invoice but the parties agree on the proper
rate (“Cart”) rather than “Cargo N.O.S” if the invoice and packing list
are to be believed. Finally, the “little mascot” appears on the invoice
for the third claim (SA-83) which identifies the product as “Ceramic
100%.” (See Ex. A-24.) A picture of these little objects is shown on
Exhibit A-40. Both Sanrio and Maersk would rate them as “ceramic-
ware.”

In summary, as regards the above 24 products, Sanrio has furnished
evidence which is sufficient to indicate with reasonable definiteness that
the products were not “Cargo N.O.S.,” as most of them were rated, but
were in fact specific commodities for which Maersk would in all
probability have rated them under specific tariff commodity items had
they been properly identified on the bills of lading. Although a picture
of these products is not provided in every instance and sometimes only
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a picture of the later Sanrio catalog item bearing the same or similar
name is shown, the packing lists and invoice show what the products
were with sufficient detail to permit rating them by a specific tariff
commodity item. Indeed, now that Sanrio has provided the packing list
and invoice and other evidence, Maersk has gone down the list of
products and has rated them in agreement with Sanrio, insofar as these
24 products are concerned, although not conceding that the evidence is
adequate. Even the product which is described by the least amount of
evidence (the Cart, which is listed on the packing list and bill of
invoice. Exs. A-15, A-16, and described as consisting of a cart body and
iron handle with a price of $46) is shown with reasonable definiteness
to qualify for the tariff rate for “Carts.” It will be recalled that in the
very case which established the doctrine that the shipper could show
what actually moved notwithstanding bill of lading descriptions, West-
ern Publishing Co. v. Hapag-Lloyd, the only evidence describing the
commodity consisted of the packing list, invoice, and the bill of
lading.1?

Since the evidence establishes what each of the above products was
and both Sanrio and Maersk have agreed on the proper tariff rate
which was not assessed because of inadequate bill of lading descriptions
at the time of the shipments, the only reason to deny the claims on each
of the above products would be on the basis that the evidence is not
sufficient to establish the true nature of the commodity for rating
purposes. However, as discussed above, this type of evidence has tradi-
tionally been relied upon by the Commission in deciding overcharge
cases and the shipper is not held to a standard of proof requiring that
his evidence show what the commodity was by “clear and convincing”
evidence or “beyond a reasonable doubt.” The requirement is only that
the shipper prove the validity of the claim with reasonable certainty
and definiteness by a preponderance of the evidence. As to the above
24 products, although I do not applaud Sanrio’s careless habit of pro-
viding uninformative descriptions on bills of lading, I find that Sanrio
has made the requisite showing and met the pertinent standard of proof.
The more difficult issues in this case relate to the next two categories of
products in which Maersk does not agree with Sanrio on the tariff
commodity item that should apply. The first of these two categories
concerns 15 products which Sanrio alleges to be ratable as “toys” and
is now discussed.

11 Later cases, as discussed earlier, have established that the shipper may show what actually
moved regardless of bill of lading description and have cited the Western Publishing case as the basis
for this doctrine. It is interesting, however, to note that in Hestern Publishing the bill of lading did
show the commodity shipped to be “‘pre-school puzzles” as well as “crayons” and the Commission
accordingly found that the carrier should have rated that portion of the mixed shipment which consist-
ed of puzzles as “toys” rather than “crayons.” In Western Publishing, therefore, the shipper had pro-
vided an adequate description on the bill of lading.
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THE DISPUTES CONCERNING “TOYS”

The bulk of the really viable disputes involve Sanrio’s contention that
15 commodities should have been rated as “toys” whereas Maersk
claims that they should be rated under various tariff items, namely
“stationery,” “Bags, Baskets, & Luggage,” or “Artist’s Materials.” A
list of these 15 commodities is set forth below together with Sanrio’s
old and new catalog numbers where available, and Maersk’s conten-
tions:

15 Commodities Which Sanrio Claims to be *“Toys”

New
Oligmcnagg:og Commodity gﬂtmalbaegr Mauersk Claims They Are

C/No. 3005/1-14 Paper Clips (Plastic) B12-1 = “stationery”
C/No. 3049/36-100 Dear Diary D31-1 “stationery”
C/No. 3050/26-100 Dear Diary D31-2 “stationery™
C/No. 3054/1-25 Pack Memo ‘‘gtationery”™
C/No. 3055/1-25 Pack Memo “stationery”
C/No. 3001/1-10 Tiny Clip Board D521 “stationery”
C/No. 3002/1-3 Tiny Clip Board “gtationery”
C/No. 3011/1-17 Phone. Pal “stationery”
C/No. 4006/1-63 Friendly Message “gtationery”
C/Nc. 1004/1-8 Coin Purse Alll-1 “bags, baskets, & luggage”
C/No. 3009/18-84 Mini Sketching Set “artist’s materials”
C/No. 3010/14-84  Mini Sketching Set D4-2  “artist’s materials”
C/No. 413 Key Chain Phonc *

Book
C/No. 2015/1-7 Charming Holder (Key *

Holder)
C/No. 2017-18 Charming Holder (Key *

Holder)

*Maersk does not state in its answer what it believes the proper rate to be.

Sanrio claims that all of the above products should be rated as
“toys.” It states that the. Commission has ruled that in determining the
essential character of an article, the starting point should bethe ship-
per's catalog, sales efforts, common understanding of what is for sale,
and samples of the commodities themselves, and believes that it has
furnished evidence in these respects. Sanrio contends that its evidence
shows that the articles are designed to appeal to children age 7 to 12
and that they are advertised in its magazine known as “The Strawber-
ry” which is heavily oriented toward children and contains slogans
such as “Kitty delivers your letters personally on her little tncycle
and “Little writing sets for hand deliveries.” Sanrio asserts that it is
unusual for children of the ages stated to keep diaries, write letters, or
record phone numbers as a matter of habit and that the products are of
such small size as to preclude any practical use for adults. (See Reply

23FM.C



SANRIO COMPANY, LTD. V. MAERSK LINE 173

Memorandum of Complainant.) Although Sanrio concedes that it does
manufacture some articles included in its catalog as “School Supplies
and Stationery” which may not be “toys” (Complaint, paragraph 3 L),
nevertheless the bulk of its articles and those listed above, albeit in
some instances educational, Sanrio contends are not intended or suitable
for practical use, i.e., that they are not “fit and appropriate for the end
in view.” (US. v. American & Paterson, 9 Ct. Cust. App. 244, 245)
(Complaint, paragraph 3 I). Sanrio states furthermore that “it is an
unreasonable practice to make the shipper determine whether each toy
might have some minuscule ulterior purpose outside its normal intended
use.” Jd. To summarize, Sanrio contends that the products in question
were manufactured and marketed for children as playthings and are not
really suitable or intended for practical use. Furthermore, Sanrio be-
lieves that it has furnished the type of evidence which the Commission
has relied upon in the past in determining validity of claims for over-
charges. As to the reliability of invoices and packing lists sent from one
Sanrio affiliate to another, which Maersk disputes because of lack of
outside verification, Sanrio claims that these documents are entitled to
belief because they are kept in the regular course of business and fall
within Federal Rule of Evidence 803(6), 28 U.S.C.A., the court rule
which permits admission into evidence of records kept by a business on
a regular basis notwithstanding the fact that they are hearsay.

Maersk claims that Sanric has failed to meet its “extremely heavy
burden of proof” established under the Western Publishing case. Maersk
contends that Sanrio has changed its story regarding the nature of the
commodities from what Sanrio had described at the time of shipment
and that it is relying upon in-house documents which are not subject to
outside verification by evidence such as customs documentation. As to
the nature of the products in question, Maersk contends that they are
mainly stationery designed for use by children but that they have
practical uses and are *clearly suitable for, and intended for, use” as
stationery. (Brief of Maersk, at 7.) Maersk cites its tariff definition of
“toys” and numerous cases in the field of customs law which hold that
smaller articles which are really junior editions of articles used by
adults, such as boxing gloves, baseball gloves, cheap musical instru-
ments, cheap phonographs, and table croquet sets, have been held not
properly classifiable as “toys” for customs purposes. Maersk states that
Sanrio’s own literature never uses the word “toys” but appears to be
marketing junior editions of adult articles. Finally, Maersk seems to rely
upon two things: (1) its belief that the articles in question can be
actually used to perform a function which is more than serving as a
mere prop in a child’s fantasy; and (2) upon its tariff definition of a
“toy” (Item 6020-00) which it believes to rule out these articles because
they can, in Maersk’s opinion, be used for practical purposes or are
suitable for such purposes.
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Most of Maersk’s contentions regarding Sanrio’s evidence have been
discussed in my treatment of applicable principles of law. It has long
been established that the shipper is permitted to depart from the de-
scription first entered on the bill of lading and show what actually
moved by various types of evidence including the types of evidence
furnished by Sanrio in this case. Furthermore, as I have noted, the
“heavy burden of proof’ does not change the usual standard requiring
a preponderance of evidence demonstrating the validity of the claim
with reasonable certainty and definiteness but merely refers to the
shipper’s problems in obtaining evidence, according to recent decisions
of the Commission. As to Maersk’s contention that certain evidentiary
documents such as the packing lists and invoices are not entitled to
much weight because they were sent from one Sanrio affiliate to an-
other, I agree with Sanrio that they are documents kept in the regular
course of business and are therefore recognized in law as being trust-
worthy not only under Federal Rule of Evidence 803(6) but under well
established principles of the law of evidence. See notes to Rule 803(6),
28 U.S.C.A., at 586-587. Even if Sanrio, the importer, is affiliated with
Sanrio, the shipper, it is hard to believe that a company actively
engaged in manufacturing and selling its products would keep inaccu-
rate inventory records and invoices in the daily conduct of its business
or that it would be sloppy when dealing with an affiliate in the conduct
of its affairs.

Although I do not agree with Maersk’s various contentions on ques-
tions of law regarding the propriety of using the type of evidence
which Sanrio has furnished nor with Maersk’s contentions that Sanrio
has a “heavy burden of proof'* if that is supposed to mean that Sanrio
must meet a “clear and convincing” or “beyond a reasonable doubt”
standard of proof, I find that Sanrio’s evidence that the 15 products
listed above are toys does not establish with reasonable certainty and
definiteness the validity of its claims. In other words, the preponder-
ance of credible evidence, in my opinion, does not establish that the
small articles such as Paper Clips, Dear Diary, Pack Memo, Clip
Board, Phone Pal, Friendly Message, and the like, are toys within the
common meaning of that word, under various dictionary and court
definitions, under the Commission’s definitions, and finally, and perhaps
most importantly, under the tariff definition of “toys.” In the last
analysis the evidence submitted shows that these products can perform
useful functions and are not merely child’s playthings having no practi-
cal use whatsoever. The fact that the products are aimed at children
and are designed for small fingers does not establish that they are
useless playthings any more than children’s aspirins, diapers, articles of
clothing, small forks, spoons, etc., are toys because they are designed
for small people rather than for adults.
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GENERAL PRINCIPLES OF LAW AND DEFINITIONS OF TOYS

Before discussing the specific evidence which Sanrio has furnished in
support of its claims that the 15 products are all entitled to the tariff
rate for “toys,” a discussion of the various principles of tariff law and
the meaning of the word “toy” is warranted.

Generally, Sanrio claims the 15 products to be toys because, accord-
ing to Sanrio, they are small, cheap, designed for children’s play, and
are not suitable or intended for practical use. Maersk, on the other
hand, contends that although they may have been designed for children
they do have practical uses, i.e., that they are not merely playthings
and that their construction, value, and transportation characteristics
show them to be more like stationery for children than toys, and that
Sanrio’s own catalog and sales literature identify most of them as
“School Supplies and Stationery” having practical uses. Maersk cites
cases arising under customs law in which courts have followed the
principle that an article of small size which resembles a practical object
is in reality only a junior edition of the adult product and should be
classified like the adult product rather than as a “toy.” Essentially
Maersk contends that the products have practical uses and are really
junior editions of adult products.

As my discussion regarding the specific evidence will show, I agree
with Maersk that the products have practical uses and are mainly
stationery for children. Furthermore, as I also discuss, Sanrio’s own
sales literature and catalog never refer to the products as “toys,” they
describe them as having many uses and show them under “School
Supplies and Stationery” or “Personal Accessories.”

Ultimately, for Sanrio to prevail, it must show that its products
qualify for the tariff item which describes “toys.” As the Commission
states in United States of America v. Farrell Lines, Inc., 16 FM.C. 41, 46
(1972):

The burden is on complainant to establish that the [article]
shipped may reasonably be included in the tariff item.

It is also basic tariff law that terms in a tariff must be used in the
sense in which they are generally understood and accepted commercial-
ly and that neither carriers nor shippers are permitted to urge a strained
and unnatural construction for their own purposes. Matson Navigation
Company v. Port Authority of Guam, 20 FM.C. 506, 512 (1978); Europe-
an Trade Specialists v. Prudential-Grace Lines, 21 F.M.C. 888, 890
(1979); National Cable and Metal Co. v. American-Hawaiian 8.S. Co., 2
U.S.M.C. 470, 473 (1941); Corn Products Co. v. Hamburg-Amerika Lines,
10 F.M.C. 388, 393 (1967); National Van Lines, Inc. v. United States, 355
F.2d 326, 332 (Tth Cir. 1966). If there is no specific commercial mean-
ing to a term, that term must be given its ordinary meaning and one
can turn to the dictionary definitions as an aid. European Trade Special-
ists v. Prudential-Grace Lines, Inc., 21 F.M.C. 890-891,
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The tariff definition used by Maersk, the dictionary definitions, court
definitions, and Commission decisions all appear to be very similar in
their definitions of a “toy.” Essentially they define toys as playthings
usually designed for children chiefly for purposes of amusement or
diversion and having no practical use. Thus, Maersk’s tariff defines a
“toy” as follows:

A toy is defined as a play thing for children or pets which is
neither suitable nor intended for other use.

There are several dictionary definitions of a “toy.” In Equality Plas-
tics, Inc. et al., 17 FM.C. at 228 n, 13, the Commission quoted the
following definition from “Webster’s Third New Dictionary (1966)":

“toys” are defined as . . . something designed for amusement
or diversion rather than practical use . . ..”

The more complete definition contained in Webster’s Third Interna-
tional Dictionary 2419 (Rev. Ed. 1971) is as follows:

Something designed for amusement or diversion rather than
practical use; an article for the playtime use of a child either
representational . . . and intended esp. to stimulate imagination,
mimetic activity, or manipulative skill or nonrepresentational .
. . and intended esp. to encourage manual and muscular dex-
terity and group integration; something diminutive esp. in
comparison with others of the same general class (the tug was
a toy beside the ship that it guided).

The Random House College Dictionary 1390 (Rev. Ed. 1975) defines
a “toy” as follows: :

1. an object, often a small representation of something familiar,
as an animal, object, person etc. for children to play with;
plaything; 2. something of little or no value or importance;
trifle; 3. something diminutive, especially in comparison with
like objects.

Webster’'s New World Dictionary 1505 (2d College Edition 1974)
defines toys as follows:

2. a thing of little value or importance; trifle 3. a little orna-
ment; bauble; trinket 4. any article to play with, esp. a play-
thing for children 5. any small thing, person, or animal; specif.,
a dog of a small breed.

The Tariff Schedule of the United States (TSUS) defines “toy” as
follows:

Any article chiefly used for the amusement of children or
adults. 19 U.S.C.A. 1202, Schedule 7, Part 5, at 613.

The above TSUS definition was quoted by the Commission in Ross
Products and Taub, Hummel & Schnall, Inc., 16 FM.C, 333, 341 (1973).
Furthermore, in Equality Plastics, Inc., the Commission had occasion to
determine whether a battery-operated vacuum cleaner, an immersion
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heater, and a battery-operated drink mixer were “toys” for ocean tariff
rating purposes. The Commission noted both the dictionary and TSUS
definition of “toys” and determined that only the drink mixer could be
rated as a toy under the carrier’s tariff on the ground that the mixer did
not have “a more practical use than one chiefly for amusement.” 17
F.M.C. at 228. Although the drink mixer consisted of a jar with cock-
tail recipes printed thereon and a plastic cover with batteries which
operated a stirring rod, the Commission nevertheless believed the mixer
to be a toy because it did not work very well even with new batteries.
17 EM.C. at 221. It would appear that the Commission agrees with
Maersk that the “touchstone is whether the item can be used to per-
form a function.” (Brief of Respondent Maersk, p. 8.)

The idea that something is a toy because it has no practical function
and is suitable only for amusement, diversion, or play seems to be found
not only in the preceding definitions but in various decisions of the
courts under customs law cited by Maersk. In such cases as Mego Corp.
v. United States, 405 F. Supp. 1088, (Cust. Ct. 1975); New York Mer-
chandise Co. v. United States, 294 F. Supp. 971 (Cust. Ct. 1969) and
other cases cited by Maersk in its Brief (page 8 n. 7), the Customs
Court has held that little articles such as boxing gloves, baseball gloves,
croquet sets, musical instruments, cheap music boxes, etc., are not toys
but are really junior editions of adult articles which do perform practi-
cal functions, albeit on a reduced scale. In other cases arising under the
TSUS, the courts have found articles to be toys when such articles had
no practical functions but were used primarily for amusement or diver-
sion. See, e.g., US. v. Topps Chewing Gum, Inc., 440 F.2d 1384
(C.C.P.A. 1971) (metallic buttons with humorous sayings printed on
them worn by children); Henry A. Wess, Inc. v. U.S., 434 F. Supp. 650
(Cust. Ct. 1977) (battery-operated practical joke known as “Frisky
Whiskey Bottle”).

As will appear in my discussion below, the 15 products which Sanrio
claimis to be toys are not shown by the evidence to have no practical
purpose. On the contrary, they appear to be usable for clipping paper,
writing, holding keys, holding coins, drawing, sketching, etc., and no-
where does Sanrio’s catalog indicate that they cannot or should not be
used for those purposes. The fact that children may play with them,
moreover, does not change their essential nature. It is the controlling or
primary use, not possible use that should be considered if necessary to
determine the nature of an article for tariff rating purposes. Royal
Netherlands Steamship Co. v. Federal Maritime Board, 304 F.2d 938, 941
(D.C. Cir. 1962); Continental Can Co. v. United States, 272 F.2d 312,
315 (2d Cir. 1959); Merck Sharp & Dohme International v. “K” Line, 22
E.M.C. 396, 399 (1979). Indeed, possible use rather than controlling or
primary use does not constitute a lawful basis for establishing different
tariff charges. Royal Netherlands Steamship Co. v. Federal Maritime
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Board, 304 F.2d at 941; United States v. Baltimore & O. R, Co., 225 U.S.
326, 342 (1912); Misclassification and Misbilling of Glass Articles, 6
F.M.B. 155, 159 (1960); Raymond International Inc. v. Venezuelan Line,
6 F.M.B. 189, 191 (1961).

In finding that the 15 products are not toys as Sanrio contends but
mainly stationery for children or other things, I recognize the fact that
in cases of this nature it is not always easy to classify different articles
under their proper tariff descriptions. Frequently reasonable persons
may differ as to the proper classification and the answer is very close.
As the court observed in Continental Can Company v. United States,
“there is no justification for holding -that one classification is so clearly
right and the other wrong . . . " 272 F.2d at 316. In that case, as the
court noted further, the Board’s Examiner had reached one conclusion,
the Board reached another with one member dissenting, and the court
reversed the Board with three separate opinions. 272 F.2d at 316. My
analysis of the evidence, however, convinces me that Sanrio has not
carried its burden and has not shown that the 15 products qualify for
Maersk's tariff definition of a toy as merely a child’s plaything which is
neither suitable nor intended for other use with reasonable certainty
and definiteness by a preponderance of the evidence.

ANALYSIS OF THE EVIDENCE SHOWING THE NATURE OF
THE 15 PRODUCTS ALLEGED TO BE “TOYS”

As with the 24 products discussed earlier where Sanrio and Maersk
were able to agree upon the applicable tariff commodity item, Sanrio
has furnished catalog pictures, sales literature, invoices, packing lists,
actual samples, and statements of its distribution manager, Mr. Camer-
on, describing the purposes and uses of the products. This evidence
certainly identifies the products so that they can be rated mostly as
something other than General Cargo N.O.S. In most instances, further-
more, the description given in the above table is self-explanatory. The
Paper Clips are-described as “paper clips” on the invoice (Ex. A-8) and
described to be “100% Plastic”” with 15 pieces in a plastic case: Samples
of them are attached as Exhibit A-36. They are about one and one-half
inches in length and can clip paper together, as the sample provided
shows. However, Sanrio claims that they are really toys-because they
“break easily” and would not hold up well as attachments, being more
decorative than practical,” (Reply Memorandum by Complainant, at 4).
I grant that the paper clips are colorful and ‘have little animal heads on
the top so that they appeal to children. But they do perform a practical
function and Maersk’s tariff commodity item lists paper clips specifical-
ly under stationery (Item 5820-10, Tariff 8th rev. page 306).

Similarly, the Dear Diary, Pack Memo, Tiny Clip Board, Phone Pal,
Friendly Message, Coin Purse, Mini Sketching Set, Key Chain Phone
Book, as far as can be seen from the pictures and samples provided, can
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perform practical functions, although aimed at children and designed
for little fingers. Furthermore, many of these products are marketed
and shown under Sanrio’s later catalog (Ex. A-28) under the caption
“School Supplies and Stationery.” For example, the “Dear Diary” is
shown in the catalog on p. 38 as an actual booklet of paper and is
marketed in the catalog as “School Supplies and Stationery.” It is
shown together with a number of other products such as ballpoint pens,
mechanical pencils, staplers, and other products which are shown lying
on a desk (Ex. A-28, at 41). It is difficult to argue from this evidence
that the products do not work, have no practical functions, and are
mere playthings, especially when Sanrio itself does not list them as
“toys” and advertises that the products have many uses. For example,
in discussing many of these products, Sanrio’s own sales literature
states;
Other items in this line are miniature stationery items like the
My Pockette memo book and the mini letter set. Mini color
pencils delight the eye with their bright colors and compact
shape, and the variety of charming holders available indicates
their customer appeal. Petite push pins and paper clips have
many uses, and the mascot stapler and refills are an attractive
way for customers to get it all together. Also available are key
charms and key chain phone book . . . . Children always enjoy
using things designed on a smaller scale with their fingers in
mind. As inexpensive and unusual gifts, these miniatures are
unbeatable . . . . Ex. A-32. (Emphasis added.)
Sanrio’s business now encompasses a wide range of fields,
centering on the design, manufacture and wholesaling and
retailing of merchandise for young people and for those adults
who have preserved youthful enthusiasm and joy. (Ex. A-29.)
(Emphasis added.)

Contrary to Sanrio’s contentions that the Pack Memo, Tiny Clip
Board, Phone Pal, Friendly Message, Coin Purse, Key Chain Phone
Book, Charming Holder (key holder), are really tiny items having no
practical use, they are in reality constructed and marketed as stationery
or as items having many uses, albeit appealing to children aged 7 to 12.
Where pictures are provided, usually in the later catalog (Ex. A-28),
moreover, it is obvious that the products are constructed of paper and
for purposes of writing, not for useless diversion or for turning into
missiles or spitballs. As Maersk remarks, many of these products are
really stationery for use by children and bear far more physical resem-
blance in terms of value and carriage to stationery than to toys which
for the most part are less compact, not constructed of paper, and do not
have the high value per cubic foot that stationery does. (Brief of
Respondent Maersk, at 9.)

Most of the 15 products listed in the above table, or their close
analogues, are shown in Sanrio’s catalog (Ex. A-28) as “School Supplies
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and Stationery” and are advertised as having uses, not as being wholly
impractical. Having placed them together with stationery items and
marketing them in its catalog under such nomenclature, Sanrio is not
very convincing when it argues that they are really toys having no
practical use. Such a contention contradicts its own marketing and
advertising efforts. Evidence of the manner in which a company mar-
kets its goods has been considered probative in determining the nature
of the product. See, New York Merchandise Co. v. U.S., 294 F. Supp.
971, 976 (Cust. Ct. 1969); Davis Products, Inc. v. U.S., 59 Cust. Ct. 226
(1967).

To recapitulate, of the above 15 products, the first nine, “Paper
Clips” through the “Friendly Message,” are all in fact children’s sta-
tionery items made of paper and plastic materials capable of practical
uses, according to Sanrio’s own sales literature and visual inspection of
the actual samples and catalog pictures provided. In no instance is there
any marketing or advertising in which the products are described as
“toys” and in most instances they are listed under *School Supplies and
Stationery” in Sanrio’s own catalog. I agree furthermore with Maersk
which has re-rated these items without conceding that the evidence is
reliable and sufficient, and contends that the products are ratable under
the tariff item for “Stationery” (Item 5820). Not only do the products
fit the generic description of stationery for children far better than toys
but in most instances they or their analogues are specified in the tariff
item cited.'? Maersk has persuaded me that the nine products “may
reasonably be included in the tariff item.” United States of America v.
Farrell Lines, Inc., 16 FM.C. at 46.

Similarly, as to the next three products (Coin Purse and the two Mini
Sketching Sets), Sanrio has failed to show by a preponderance of
reliable and probative evidence that they are toys, i.e., that they are
mere playthings having no practical functions whatsoever. The Coin
Purse is shown on Exhibit A-36 where an actual sample is provided. It
is several inches in size and comes with a little pencil and paper entitled
“Shopping Memo.” The invoice (Ex. A-10) describes it as “Coin Purse
w/One Pencil, Cotton 90%, Pencil 10%."” Sanrio’s later catalog carries
it under “Personal Accessories, Useful and Handy.” (Ex. A-28, pp. 18,
19.) The product appears capable of carrying coins and enables children
to write lists of things on the memo with the pencil. The other prod-
ucts shown in the catalog under the same heading “Personal Accesso-
ries” appear equally capable of performing useful functions and are
more than mere playthings having no practical purpose. For example,
under this heading in the catalog Sanrio also sells scissors, wallets, nail

12 For example, listed under the Stationery Item in the tariff are such things as: Clipboard, Diaries,
Loose Leaf Books, Note Books and Blocks, Address Books, Letter Paper, Paper Clips, Paper Clamps,
(See Tariff, 8th rev. page 306.)
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clippers, sewing sets, etc., which could hardly be called useless “toys.”
Indeed, as noted earlier, even Sanrio agreed that scissors should not be
rated as toys but as “stationery.” I agree with Maersk and with Sanrio’s
catalog that the Coin Purse is “useful and handy” and is therefore not a
“toy.” I also agree with Maersk, assuming the evidence is acceptable
and sufficient, as I so find, that the proper rate for the product is the
tariff item for “Bags, Baskets, and Luggage” (Item 3440). That item not
only includes bags but also lists such things as “Purses and Wallets.”
(See Conference Tariff, 17th Rev. Page 258.)

The Mini Sketching Sets are shown in Sanrio’s catalog under
“School Supplies and Stationery.” (Ex. A-28, pp. 32-33.) The invoice
(Ex. A-10) describes them as containing 14 color pencils in a plastic
case with a sketch book in a vinyl case. The catalog further describes
Sanrio’s “School Supplies and Stationery” as “Aiding Study and Crea-
tivity.” (Ex. A-28, p. 32.) Sanrio contends that the toy rate should
apply but again I find that the product has an obvious practical func-
tion for drawing and sketching and Sanrio’s own catalog indicates that
the product as well as the other products shown on the same page and
heading have practical purposes. I agree with Maersk’s contentions,
assuming the evidence to be sufficient, as I so find, that the proper tariff
rate is for “artist’s materials.” In the tariff, “artist’s materials” are
specifically listed under the item for “stationery” (Item 5820, 8th rev.
page 306).

The Key Chain Phone Book and two Charming Holders are the last
products in the list. Again, Sanrio has failed to show that these prod-
ucts are toys having no practical uses. The Phone Book is shown on
Ex. A-40, the previous Sanrio catalog. Other products on that exhibit
have already been discussed and appear to be products made of paper
for writing purposes (i.e., Phone Pal, Friendly Message) which I have
already found to be functional. The invoice describes the Key Chain
Phone book to be “Metal 40%, Paper 60%. (Ex. A-24.) Sanrio’s sales
manual discusses the Phone Book in the context of products having
“many uses” and of children “using things designed on a smaller scale
with their fingers in mind.” (Ex. A-32.)'® Sanrio has simply failed to
provide a preponderance of evidence to sustain its burden of proof that
the Phone Book is really a useless toy. On the contrary, the evidence
suggests that the product cannot only hold keys but that names can be
written into the little book. However, Maersk has not argued nor
shown what the rate for this product should be other than Cargo
N.O.S. It is not shown by Maersk that the little phone book which is
smaller than the “Phone Pal” but is 60% paper qualifies for the “sta-
tionery” rate or any specific commodity rate other than Cargo N.O.S.

18 | have quoted the pertinent language from the sales manual above which discussed such products
as petite push pins, paper clips, mascot staplers, as well as key charms and the key chain phone book.
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Finally, we come to the two Charming Holders. Pictures of these
products from the previous Sanrio catalog are shown on Ex. A-40,
They appear to be key holders with little images of little people at-
tached to one end of a chain. The invoice (Ex. A-24) shows that-the
Charming Holder consists of “Plastic 709, Mirror 109%, Metal 20%.”
From all that can be determined from the evidence relating to this
product, the little key holder can do the job it appears designed to do,
namely, hold keys. It was Sanrio’s burden to prove that the key holder
had no practical purpose and was a child’s plaything useful for nothing
else so as to qualify for the tariff rate for “toys.” As in the case of the
Key Chain Phone Book, Maersk has not re-rated this product and has
not contended that it should be rated under-a specific tariff item. I am
cited to no evidence or specific commodity tariff item except by Sanrio
which incorrectly claims they are ratable as “toys.” For all that the
record shows, therefore, they should be rated as Cargo N.O.S.

To conclude, 1 agree with Maersk on the re-rating of 12 of the above
15 products as being “stationery,” “bags, baskets and luggage,” or
“artist’s materials” within the meaning of the cited tariff items, and find
that the evidence and Maersk’s contentions regarding the proper tariff
item are persuasive. As to the last three, there is neither persuasive
evidence nor argument from either side showing that the products
qualified for a specific commodity tariff item rather than for Cargo
N.O.S. In no event do I find that any of the 15 products have no useful
function so that they could qualify for the “toy” rate. On the contrary,
in each -instance the product appears to be useful for children and
designed for their little fingers and Sanrio’s own sales literature and
catalog appear to belie its contentions that the products have no practi-
cal use.

THREE OTHER COMMODITIES WHICH SANRIO CLAIMS
WERE OVERCHARGED

There are three remaining products which Sanrio claims were over-
charged but which Sanrio does not claim to qualify for the “toy” rate.
These are its “Mini Stamp Set,” “Bath Kit,” and “Hankie Set,” which
Sanrio claims should have been rated as “Stationery,” “Travel Kit,”
and “Paper Manufactures,” respectively. The following table shows the
products:

Old Catalog No. Commodity - Sanria Claims Maersk Claims

C/No. 4022/72 Mini Stamp Set Stationery Cargo NOS

C/No. 1031/1-126  Bath Kit Travel Kit Cargo NOS

C/No. 1006/18-116  Hankie Set Paper Cargo NOS
Manufactures

(Mixed Shipment)
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1 find that Sanrio has shown with reasonable certainty and definite-
ness that the Bath Kit and Hankie Set were misrated. In the other
instance there is a failure of proof.

The Mini Stamp Set, according to Sanrio, consists of four character
stamps, two stamp pads, and name cards. Sanrio refers to the picture of
this set in the later catalog (Ex. A-28, p. 25). (Reply Memorandum, p.
4) Sanrio claims that the set is really a plaything for children and
would have qualified for the “toy” rate but for the fact that rubber
stamp sets over $9.00 per gross were excluded from the “toy” rate.
(Reply Memorandum, p. 4.) The invoice shows the stamp set to be “4
stamps, 2 color ink with message card in plastic case, Plastic 80%,
Paper 10%, Ink 10%.” (Ex. A9.) The later catalog (Ex. A-28) shows
this set under “Mascots and Miniatures” and it appears to function for
children to affix stamped images onto little cards. As Sanrio itself
admits, the set could not qualify for the “toy” rate in the tariff because

‘rubber stamp sets of its value were excluded from the “toy™ rate.
(Reply Memorandum, p. 4.) However, it cannot qualify for the *“sta-
tionery” rate which Sanrio has selected in the alternative because, as
Maersk points out, the “‘stationery” rate covers only “Rubber Stamps
and Stamp Pads” but this set includes more than the pads and stamps,
i.e., it includes ink and message cards. (Answer to Complaint, p. 5.)
Since the burden is on Sanrio to show that the article shipped “may
reasonably be included in the tariff item” (United States v. Farrell Lines,
Inc., 16 EM.C. at 46), and since Sanrio has not shown that the set can
qualify for either the “toy” rate or the “stationery” rate for the reasons
discussed, it appears that Maersk’s only alternative was to rate the set
as Cargo N.O.S. I therefore cannot find that Sanrio has proven this
particular claim.

The Bath Kit is identified in Sanrio’s sales literature as a travel kit
intended for that specific use. (See Ex. A-38) A verified statement of
Mr. Bruce Cameron, Sanrio’s Distribution Manager, confirms that this
item is intended for use as a travel kit which allows parents to wash
and bathe children on trips, each kit containing a sponge, brush, towel,
soap, and soap case. (Ex. A-39.)'* Sanrio’s later catalog (Ex. A-28, p.
10) shows a “Bath Kit” under two item numbers (1031 and 1050). They
appear to contain the things that Mr. Cameron states they do. They are
listed in the catalog under “Toiletries and Grooming Aids” together
with such articles as a wash up Kit, a towel hanger, hair brush, hand
mirror, bath towel, face towel, etc. Sanrio therefore believes that the

14 A [ discussed earlier, Maersk has argued that the verified statements of Mr. Cameron should not
be given much weight because they are self-serving. However, as I noted, the Commission, in Unap-
proved Sect. 15 Agt.-Coal to Japan, Korea, 7 FM.C. at 302, has held that self-serving testimony is not
automatically discredited but is considered together with all the evidence. For a similar holding see,
Builders Steel Co. v. Commissioner of Internal Rev., 179 F. 2d 377, 380 (8th Cir. 1950).
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product qualifies for the Maersk tariff rate published for “Travel Kits
(with or without toiletries)” (Item 3440-10). Maersk concedes that the
Sanrio catalog mentions some items in relation to travel but argues that
the plastic bag in which the toilet articles are held may be for storage
purposes rather than travel, as far as the evidence shows. (Answer to
Complaint, p. 5.) Maersk therefore urges a Cargo N.O.S. rate. I find
that the evidence shows with reasonable certainty and definiteness that
the Bath Kit is essentially made for travel purposes and that it is
reasonably included in the Maersk tariff item for “Travel Kits . . .” As
discussed earlier, the standard of proof is not “clear and convincing”
evidence or evidence “beyond a reasonable doubt” but simply a pre-
ponderance of the evidence. Furthermore, Maersk’s speculation that the
travel bag may be used for storage purposes is not convincing or
probative evidence. As discussed earlier, the primary purpose of the
product is what determines its essential nature, not speculation as to
possible uses. Maersk’s tariff publishes a commodity item which reads:
Bags, Baskets and Luggage, includes: Travel Bags, Travel
Cases and Travel Kits, with or without Toilet Articles. (Item
3440-00, 17th rev. page 258.)

The evidence shows with reasonable certainty that the Bath Kit is a
travel kit with various articles included for use on trips. Maersk’s
argument that the Bath Kit cannot fit into the tariff item seems strained
and unnatural. I would therefore grant this particular claim.

The final product is a Hankie Set which Sanrio claims should have
been charged under the tariff rate for “Paper Manufactures.” The
relevant invoice (Ex. A-8) shows the set to consist of “Handkerchief
and Tissue Paper in Vinyl Case.” The packing list contains notations in
pen stating that the set consists of “Plastic, Tissue, Cotton Cloth.” (Ex.
A-14.)) Sanrio claims that the hankie set qualifies for the “Paper Manu-
factures” rate under the Conference’s mixed shipment rule (44) which
requires that a shipment of mixed goods be rated under the rate for the
highest rated commodity included in the mixed set. (See Rule 44,
attached as appendix 6 to Affidavit of Robert D. Grey, Conference
Chairman.)

Maersk claims that the hankie sets were properly rated as Cargo
N.OQ.S. because the shipper did not show Maersk separate valuations for
the component parts of the shipment so that Maersk could apply Rule
44, The Conference agrees that Maersk was unable to apply Rule 44
because the commercial invoice was not furnished so that Maersk was
forced to apply the Cargo N.O.S. rate.

Notwithstanding the failure of Sanrio to explain the nature of the
hankie set at the time of shipment, Sanrio has now shown that it does
consist of three different materials: paper, cloth, and vinyl, Further-
more, Sanrio has furnished an exhibit (Ex. A-51) attached to its Reply
to the Conference which explains the application of Rule 44 and Rule
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11 in the tariff, which latter rule pertains to valuation of the elements of
the mixed shipment. The exhibit shows that if Rule 44 is applied, the
hankie set should be rated under the rate for “Paper Manufactures”
($118 WM) which is the highest of the rates, higher than the rates for
plastic goods or cotton, Sanrio has now shown with reasonable certain-
ty and definiteness the validity of its claim that the hankie sets are
entitled to the “Paper Manufactures” rate of $118 WM rather than the
rate for Cargo N.O.S. As shown ecarlier, the failure of a shipper to
provide full information on the bill of lading does not preclude the
shipper from later showing the true nature of the cargo. I would
therefore grant this particular claim.

PROCEDURE TO DETERMINE TOTAL AMOQUNT OF
REPARATION

As discussed above, there are 42 different products as to which
Sanrio has filed claims alleging overcharges. This total can be divided
into three groups. The first group consists of 24 products which both
Sanrio and Maersk have agreed as to the proper tariff rate, although
Maersk does not concede that Sanrio’s evidence was adequate to prove
the true nature of the products, The second group consists of 15
products which Sanrio claimed to be “toys” but which Maersk con-
tends to be something else, mainly stationery products for children. Of
this group, Maersk has shown persuasively that 12 of the products,
while not toys, should be rated as “stationery,” “bags, baskets and
luggage,” or “artist’s materials.” The third group consists of three
products which Sanrio claims should have been rated under specific
tariff items rather than Cargo N.O.S. I have found that Sanrio has
proven that two of these three products (Bath Kit and Hankie Set)
were misrated.

To summarize, I have found that the evidence and arguments pre-
sented by both Sanrio and Maersk show what the proper rate should
have been on 38 products out of the 42 (24 from the first group, 12
from the second group, and two from the third group). Since Sanrio
based its calculations of total overcharges on favorable findings for all
42 of its claims, it calculated total overcharges to be $4,360.76. Maersk
re-rated some of the products, without conceding that Sanrio’s evidence
was sufficient, and arrived at a figure of $2,288.06. The record, there-
fore, does not contain an exhibit showing overcharge calculations based
upon my findings that the proper rate has been shown for 38 products
out of the 42.

Under these circumstances, the Commission’s rules provide an appro-
priate procedure. Both Rules 251 and 252 (46 C.F.R. 502.251-252)
permit parties to furnish exhibits showing reparation calculations when
the record has not been fully developed on the question of reparation.
Rule 251 provides that “[i]f complainant is found entitled to reparation,
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the parties thereafter will be given an opportunity to- agree or make
proof respecting the shipments and peouniary amount of reparation.”
Rule 252 provides that when “the amount cannot be ascertained upon
the record . . ., the complainant shall immediately prepare a statement .
. + . Complainant shall forward the statement . . . to the -carrier . . . for
checking and certification as to accuracy. Statements so prepared and
certified shall be filed with the Commission for consideration in deter-
mining the amount of reparation due. Disputes concerning the accuracy
of amounts may be assigned for conference by the Commission, or in its
discretion referred for further hearing.” .

It is obviously necessary to follow the. procedures set forth in the
above rules. Furthermore, because the record shows the correct rate
for 38 of the 42 products, I believe that the amount of overcharge on
these 38 should be calculated rather than the overcharge on merely
those 26 products as to which only Sanrio and Maersk or Sanrio alone
have shown what commodity rate should have applied. Otherwise, if
nothing is done to correct the rating on the 12 products which, al-
though not toys, have been shown by Maersk to be ratable under
specific tariff items, Maersk will retain freight even when Maersk itself
has made a persuasive showing of the rate that should have been
supplied. Had this simply been a case in which Sanrio had failed to
prove the validity of its claims, the prevailing decisions of the Commis-
sion. hold that the claims should be denied. See, e.g, Pacific Freight
Audit, Inc. v. Sea-Land Service, Inc., 22 FM.C. 207 (1979); Pojrette
Corsets, Inc, v. Consalidated Express, Inc., 22. EM,C, 376 (1979); 4bbott
Laboratories.v. United States Lines, Inc., 18 F.M.C. at 264-265. But since
Maersk has, admittedly without conceding that Sanrio’s evidence is
sufficient, shown what the correct specific commodity tariff rate should
have been in 12 instances even when it disagreed with Sanrio’s claims
in those instances, the record permits those products to be re-rated so
that Maersk will ultimately retain the correct freight. Under such cir-
cumstances, claims can be granted even when the claimant has not
made the showing. See, e.g., European Trade Specialists, Inc. and Kunzle
& Tasin v. Prudential-Grace Lines, Inc., 19 FM.C. 148, 163-164 (1976);
Informal Docket- No. 607(I), Ideal Toy Corporation v. Atlantic Container
Line, Order Remanding Proceeding, October 31, 1979, C£ Union Car-
bide InterdAmerica v. Venezuelan Line, 17 FM.C. at 182,15

!5 On the other hand, where neither Sanrio nor Maersk hes made a persuasive showing that the
product should have been rated under a specific tariff commodity item, as is the case with four of the
products in question, it would conceivably be a_violation of due process to make sua spanse findings if
neither side had had an opportunity to argus and litigate the matter. In other words, a new finding or
new theory should not be utilized in a decision detrimental to a party when no party -had notice that
such findings would be made nor opportunity to present their arguments and evidence on the particu-
ler matter. See N.L.R.B. v. Temple-Estex, Inc., 319 F 2d 932, 936 (3th Cir. 1978). Incidentally, in the
present case, Sanrio ‘had the last opportunity to reply to Maersk's re-rating of the 13 allegedly toy
products and in that final reply continuéd to argue that the products were ratable as “toys.”
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Since findings concerning the proper re-rating of 38 products have
been made, if these findings are affirmed by the Commission, the case
can be closed quickly by submission of the relevant arithmetic calcula-
tions which both sides ought to be able to agree upon. Final determina-
tion of the proper rating for these products as well as the amount of
reparation should also serve a useful purpose of curtailing the scope of
the three other informal dockets involving similar claims now pending
before Settlement Officers as well as future claims which Sanrio ap-
pears to be preparing, all leading toward quicker termination of formal
dockets.

Accordingly, if this decision is adopted by the Commission, the
complainant shall prepare an exhibit showing calculations of over-
charges by re-rating the 38 products in accordance with the findings
made in this decision, shall submit its calculations to Maersk for verifi-
cation, and shall thereafter submit them to the Commission as provided
by Rule 252 under such schedule as the Commission may devise. Unless
disputed by Maersk, such exhibit will form the basis for determining the
amount of reparation to be awarded.

THE CONTENTIONS OF THE TRANS-PACIFIC FREIGHT
CONFERENCE OF JAPAN/KOREA

On February 12, 1980, the Trans-Pacific Freight Conference of
Japan/Korea petitioned for leave to intervene. The Conference stated
that this case is only one of at least four similar cases involving the
same shipper and members of the Conference and that critical issues
concerning its tariff were involved which justified its participation.
Respondent Maersk supported the petition while complainant Sanrio
opposed. I granted intervention so that the Conference could make
known its views on matters concerning its tariff and on the evidentiary
materials submitted by Sanrio and further instructed the Conference to
file tariff pages and furnish explanations on certain matters which the
original parties had failed to do. (See Intervention Granted, March 4,
1980.) The Conference complied fully with my ruling and furnished its
arguments and an affidavit of the Conference Chairman, Mr. Robert D.
Grey, within 16 days of the date of service of the ruling.'®

The arguments of the Conference are directed to two problems: (1)
the present state of Commission law which permits shippers to obtain
reparation awards if they show what was actually shipped notwith-
standing contrary or obscure bill of lading descriptions; and (2) the type

18 | accepted the filings of the Conference one day late because, as Conference counsel explained in
a cover letter, unexpected absence of counsel overseas coupled with a heavy work load, made it im-
possible to file everything in 15 days. (See letter from George A. Quadrino to me, dated March 20,
1980.) Despite the short period of time granted the Conference to file all of the requested materials,
counsel was abte to furnish the record with explanatory evidence and critical missing tariff pages
which proved to be of great benefit to me in understanding the opposing contentions.
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of evidence submitted by Sanric in this case which the Conference
believes to be unreliable and contradictory. The affidavit submitted by
the Conference Chairman, Mr. Grey, states that the present Commis-
sion law in this type of case encourages careless and negligent practices
on the part of shippers and forwarders, interferes with the Conference’s
rate policing efforts, and encourages the growth of outside traffic con-
sultants working for percentages of refunds. Mr. Grey asks the Com-
mission to reconsider its decisions and recognize that the shippers they
are protecting are “multimillion dollar, international corporations, well
schooled in international transportation and well able to enter into
binding contracts with carriers.” (Affidavit, at 5.)

SANRIO’S REPLY TO THE CONFERENCE’S CONTENTIONS

Sanrio has replied to the Conference. Sanrio contends that the Con-
ference, rather than help in determining how to interpret its tariff, their
ostensible reason for intervening, has used this case “‘as a platform to air
its criticism of prior Commission decisions and the profession of freight
auditing in particular.” (Reply by Complainant to Conference, at 2.)
Sanrio contends that the Conference’s idea that the bill of lading is a
contract and that shippers are held to their cargo descriptions placed in
the bills of lading contravenes principles of tariff law which hold that
tariffs have the same status as statutes and take precedence over private
contracts, citing a case that the Conference also cites, State of Israel v.
Metropolitan Dade County, Florida, 431 F. 2d 925, 926 (5th Cir. 1970).
Sanrio defends the reliability and authenticity of the evidence it has
submitted, stating that the invoices and packing lists are dated at the
time of the shipments and signed by a Mr. Z. Takahashi of the Interna-
tional Division, that the invoice is a record of transfer of merchandise
by sale from Sanrio the shipper in Japan to Sanrio, Inc., the purchaser
in California, and that the reference numbers on the invoices, packing
lists, and bills of lading all correspond. Moreover, the invoice comprises
a more detailed statement whereas the bill of lading constitutes only a
summary, according to Sanrio's argument. Sanrio rebuts the Confer-
ence’s assertion that customs declarations should be relied upon to
show that the products alleged to be toys are not toys, stating that
those declarations show only the opinion of the customhouse broker
who prepared them for purposes of customs clearance, not for purposes
related to carrier tariff classifications.

Sanrio strongly objects to certain statements of Conference Chairman
Grey and Conference counsel that criticize shippers’ use of outside
freight consultants, considering some of the remarks ‘“‘scandalous.”
Sanrio asserts that many shippers do not employ rate experts and rely
upon outside professionals as needed and that the Conference is at-
tempting to discredit a profession which serves the shipping public.
Furthermore, Sanrio asserts that these cases were made necessary be-
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cause of the Conference’s own practices and rules under which Maersk
had to deny the claims when first presented, although Sanrio filed the
claims only a few months after the alleged classification errors were
discovered. Sanrio contends, moreover, that it is the Conference which
is unfair in its treatment of claims and that if, as alleged by Mr. Grey,
some forwarders may be intentionally misdescribing goods on bills of
lading, the Conference ought to begin verifying documents presented to
them relating to the bills of lading. Furthermore, Sanrio contends that
it is absurd to expect that shippers or forwarders would deliberately err
in filling out bills of lading so that the shipments would be charged
higher rates with the intent of recovering something later.

DISCUSSION OF ISSUES RAISED BY THE CONFERENCE

The Conference is asking the Commission to reverse its policy of
awarding reparation on the basis of evidence showing what actually
moved regardless of previous bill of lading descriptions. The Confer-
ence contends that this policy is contrary to contract law which holds
that a contractor may not avoid its agreed-upon obligations by relying
upon its own mistakes, is contrary to the decision of the Court in State
of Israel v. Metropolitan Dade County, Florida, 431 F. 2d 925 (5th Cir.
1970), places carriers in extremely difficult and unfair positions in trying
to defend against overcharge claims filed many months after the ship-
ment when the goods have long since disappeared into the stream of
commerce, and encourages purposeful inaccuracies by forwarders and
shippers who may misdescribe commodities on bills of lading but never-
theless seek reparation later notwithstanding their own misdescriptions.
Most of these arguments have been made in past cases. However,
almost all of them have been rejected by the Commission which has
invariably reversed any Administrative Law Judge or Settlement Offi-
cer who has denied reparation because of them.

The Commission has long held that a shipper is entitled to reparation
for overcharges if he can show what actually moved notwithstanding
an incorrect description which the shipper or its forwarder may have
placed on the bill of lading. As discussed earlier, the leading case is
Western Publishing Co. v. Hapag-Lloyd A.G., but this was the Commis-
sion’s view even before that case. See, e.g, Union Carbide Inter-America
v. Norton Line, 14 F.M.C. 262, 264 (1971), and case cited therein.
Moreover, the shipper has been granted reparation even when the
shipper has failed to comply with tariff provisions regarding use of
trade names in bills of lading or requiring the shipper to designate on
the bill of lading that the cargo was proprietary in nature and therefore
entitled to special, lower rates. See, e.g., Pan American Health Organiza-
tion v. Prudential Lines, Inc., 19 FM.C. 412 (1976) (shipper awarded
reparation despite its noncompliance with tariff trademark rule); Abpott
Laboratories v. Venezuelan Line, 19 FM.C. 426 (1977) (shipper’s use of
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trademark description no bar to recovery); Carborundum Co. v. Royal
Netherlands Steamship Co. (Antilles) N.V., 19 FM.C.:431 (1977) (same);
Cities Service International, Inc. v. The Lykes Bros. Steamship. Co., Inc.,
19 F.M.C. 128 (1976) (shipper awarded reparation although not com-
plying with tariff rule requiring shipper to indicate on bill of lading that
cargo-was proprietary); Durite Corporation, Ltd. v. Sea-Land Service,
Inc., 20 FM.C. 674 (1978), Order on Reconsideration, November 8,
1978 21 F.M.C. 458;17 affirmed without opinion, Seq-Land Service, Inc.
v. Federal Maritime Commission, 610 F. 2d 1000 (D.C. Cir. 1979) (repa-
ration awarded despite shipper’s noncompliance with tariff provisions
requiring specification of proprietary cargo on bills of lading); Sun Co.,
Inc. v. Lykes Bros. Steamship Co., Inc., 20 FM.C. 67 (1977) (reparation
awarded despite shipper’s failure to comply with tariff requirements
governing specification of value of cargo, proprietary nature of cargo,
and use of trade-name descriptions).

The Commission summed up its policy in this area of law by stating
in the Durite case, 20 F.M.C. at 675:

The Commission has consistently held with respect to over-
charge claims that what actually was shipped determines the
proper rate and has permitted shippers, who hiad failed to
comply with some tariff provision, to cure the defect by later
introduced evidence. Cities Service followed this policy.

The Conference’s arguments that the Commission’s policy in these
cases encourages careless or even deliberate misdescriptions on bills of
lading and fosters the development of an industry of outside rate audi-
tors, protects huge companies experienced in exporting and importing,
etc., have also been heard, considered, and consistently rejected by the
Commission. Pan American Health Organization v. Prudential Lines, Inc.,
provides a good example of the present state of the law with respect to
the Conference’s arguments. In that case, as mentioned, the shipper was
awarded reparation although the shipper had provided an inadequate
description of the goods shipped on the bill of lading which not only
ignored the tariff’s commodity index but violated the -tariff rule against
using trade names. The Initial Decision discussed the fact that the
carrier had little choice but to rely upon the shipper’s poor description
when initially rating the goods since it was not expert in identifying the
shipper’s merchandise and had a tariff rule specifically governing the
situation. The decision emphasized the importance of shippers’ describ-
ing goods correctly in bills of lading and the right of carriers to expect
that a shipper will properly identify the shipment just as the shipper has

. 47 In the Order on Reconsideration, the Commission corrected a technical error in its decision by
substituting reference to section 2 of the Intercoastal Shipping Act, 1933, for section 18(b}3) of the
Shipping Act, 1916, which had been inadvertently discussed by the Commission in this domestic off-
shore case.
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the right to expect the carrier to charge the proper rate for the type of
goods actually carried. The decision stated that shippers were playing a
“rating game” with the help of outside rate auditors by misdescribing
goods on bills of lading and later claiming overcharges and believed
that these practices should be discouraged. Finally, the decision sug-
gested a more equitable policy by which carriers would be found in
violation of law only in cases in which it was shown that the carrier
made a mistake in classifying the commodity shipped to be determined
merely by looking at the face of the description entered on the bill of
lading. In other words, the carrier should be able to rely upon the
shipper’s description in the bill of lading and to rate the shipment
accordingly and not to be held to a latent description made known to
the carrier many months after the shipment. The precise words of this
decision (19 F.M.C. at 414-415) give the full flavor of its sentiments and
I quote them here:

It is usually the case, as it is here, that the carrier, in classify-
ing and rating a shipment, must look to the information sup-
plied him by the shipper. To require the . . . carrier to inquire
of a shipper as to whether the supplied description of cargo is
correct would place an undue burden on the carrier. We
cannot expect the carrier to be a “mind-reader” (n.b. sealed
drums) or a chemical analyst . . ..

The importance of declaring in bills of lading the correct
description of the cargo shipped cannot be overemphasized.
The carrier has the right to expect that a shipper will properly
identify his shipment, just as the shipper has the right to
expect the carrier to charge the proper rate for the type of
goods actually carried . . . . The now-prevalent practice of
some shippers to provide trade name descriptions for their
cargoes, or vague descriptions that do not comport with any-
thing listed on filed tariff commodity index lists, and a year or
more later, to play the “rating game” by newly arguing (with
documentation never before presented to the carrier) that
some other tariff rate (lower, of course} should have been
used, should be discouraged. The fact that there are firms that
offer to “audit” shippers’ records in the hopes of finding just
such potential conflicts, with regard to long-completed ship-
ments, does not make the practice any more palatable. (Foot-
note reference omitted.) A more equitable rule would seem to
limit reparations to those cases where the actual language used
on the face of the bill of lading indicates an improper misclas-
sification or obvious disregard, by the carrier, of the descrip-
tive language used by the shipper.

Notwithstanding all of the above, the Initial Decision granted repara-
tion to the shipper, stating that:

Having said this, however, we must return to what thp law is
under present Commission policy and case interpretation, and

23FM.C



192 FEDERAL MARITIME COMMISSION

this requires a finding for the complainant. (Case citations
omitted.) . . . Past Commission policy and precedent have
unquestionably declared shipper’s misdescriptions of cargo to
be legitimate bases to award relief, even without fault on the
part of the carrier. In cases involving alleged overcharges
under section 18(b)(3) of the Act, the Commission has deter-
mined that the controlling test is what the complainant (ship-
per) can prove was actually shipped. (Case citations omitted
19 FM.C. at 415.

The Commission adopted the Initial Decision with respect to these
ultimate conclusions but not with respect to the sentiments expressed by
the Administrative Law Judge regarding his belief that the present
situation under Commission policy was unfair. See Notice of Adoption,
19 FM.C. 412. In other cases the Commission has followed this same
policy, reversing various Administrative Law Judges or Settlement
Officers who have shared the sentiments of the Judge in the Pan
American Health Organization case. Furthermore, the Commission has
found no basis to deny reparation to shippers who have misdescribed
goods on bills of lading merely because the shippers are large and well
experienced in exporting and importing the goods they manufacture or
even because the shipper has been inexcusably careless in describing the
goods shipped on the bill of lading. For example, in Abbott Laboratories
v. Alcoa Steamship Company, 18 FM.C. 376 (1975), the Commission
severely criticized the shipper for its “slipshod procedures” and its
“will-nilly description of such items as corn oil and detergents as ‘raw
drugs’ on a bill of lading,” a practice which the Commission found to
be “inexcusable.” 18 F.M.C. at 379. The Commission stated that ‘“we
sympathize with a carrier who relies upon a drug-producing firm’s own
description of packaged goods as ‘raw drugs’ and assesses a raw drugs
tariff rate based thereon.” IJd. The Commission also expressed “disfa-
vor” towards Abbott’s practice. Id. Nevertheless, the Commission
awarded reparation to the shipper, stating that although such a decision
might not be equitable, the Commission was unable to judge the case
on the basis of equities, being without “equitable powers in cases such
as this.” Id.

Similarly, in Johnson & Johnson v. Prudential-Grace Lines, 18 EM.C.
244 (1975), the Commission affirmed an Initial Decision which had
awarded reparation to the shipper although the shipper had violated the
tariff’s trademark rule governing use of trademark descriptions. The
carrier had argued on exceptions that such a decision was unfair be-
cause “it imposes no responsibility upon the shipper to describe his
goods accurately while leaving the carrier open to later claims against
which he may be unable to defend.” 18 F.M.C. at 246.

In Abbott Laboratories v, Venezuelan Lines, the Commission, reversing
the Initial Decision, granted reparation notwithstanding the contentions
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of the respondent carrier that it had relied upon “information supplied
by the party most informed about the nature of the commodity” who
was a “knowledgeable” shipper. 19 FM.C. at 429. The Commission
held that it does not matter whether the carrier misrated the commodi-
ty knowingly or inadvertently. In either event, it is liable under section
18(b)(3) of the Act. However, as I have noted earlier, since the statute
imposes liability without fault, the Commission refrains from seeking
penalties although awarding reparation. Id.

In The Carborundum Company v. Royal Netherlands Steamship Com-
pany (Antilles) N.V., and Union Carbide Interamerica v. Venezuelan Line,
the Commission reversed two Initial Decisions which had denied repa-
ration on equitable grounds, namely, that the shippers were large and
knowledgeable exporters who should have described the goods proper-
ly on the bill of lading. In The Carborundum case the Commission again
dismissed this type of carrier argument, stating:

[T]he Administrative Law Judge’s conclusion is based on a
discussion of equities regarding size and experience of shipper
and frequency of shipments made. These considerations have
nothing to do with proof of the nature of the commodity
shipped, and jn any event the Commission has previously
disavowed equity theories regarding overcharge claims. (Foot-
note citation omitted (Emphasis added.) 19 F.M.C. at 435-436.

In the face of this overwhelming precedent, it is obvious that I
cannot dismiss the complaint on the various grounds advanced by the
Conference concerning the carrier’s reliance on a large, knowledgeable
shipper’s descriptions placed by the shipper or its forwarder on bills of
lading nor on the basis that this complaint had been prepared by an
outside rate auditor some time after the shipment. Nor, since the Com-
mission believes that allowing a carrier to retain freight based upon a
higher N.Q.S. or other rate later shown to be mistakenly applied in
reliance on the shipper’s description of the goods placed in the bill of
lading would permit the carrier to enjoy “windfalls,” can I follow the
Conference’s arguments that the continual sloppy practice of shippers
in misdescribing their goods must be terminated by denying their claims
because the practice interferes with the Conference’s policing efforts.
Moreover, in cases of this type the shipper is not attempting to misclas-
sify the goods in order to obtain a lower rate in violation of section 16
first paragraph of the Act, such as occurred in Equality Plastics, Inc., et
al., and similar cases. Rather the shipper, through negligence, pays
higher freight at the time of shipment than necessary and, as always,
the extra money is passed on to the consignee. One might argue that
such a practice is costly, inefficient, and bad business, but the Commis-
sion has not held it to be unlawful and, as so clearly seen by Commis-
sion decisions, has not precluded shippers from recovery of the over-
charges. A change in the policy of the Commission, which the Confer-
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ence is strenuously urging, is a matter obviously for the Commission,
not for an Administrative Law Judge.

What is perhaps a new argument, however, is the Conference’s con-
tention that the Commission’s policy contravenes contract law. The
Conference argues that under contract law a contractor (i.e., the ship-
per) cannot renege on its promise to pay the applicable freight based
upon the description of the goods which the shipper itself has placed
on the bill of lading. This is so, argues the Conference, because the bill
of lading on which the shipper placed its own description of the goods
is a contract and if the contractor finds that it has made a mistake, it
cannot later disavow its obligations under contract law. This argument
provides further rationale for the old arguments of carriers in cases of
this type that the shipper is bound to the description which-the shipper
or its agent placed in the bill of lading and upon which the carrier had
a right to rely when rating the shipment. As we have seen, however,
the Commission has consistently refused to bind the shipper to the bill
of lading description when the shipper later shows what actually
moved, notwithstanding the carrier’s so-called “right” to rely upon the
shipper’s description of the goods and the shipper’s so-called *“duty” to
describe the goods properly.’® Obviously the Commission has not
followed general principles of contract law when it permits shippers to
disavow the earlier bill of lading descriptions. This does not mean,
however, that the Commission must reverse its policy because such
principles exist.

A bill of lading is, indeed, a contract between shipper and carrier as
well as other things, such as a receipt and sometimes evidence of title
to the goods. See, e.g., Bills of Lading - Incorporation of Freight Charges,
3 U.S.M.C. 111, 114 (1949) and cases cited therein. However, a bill of
lading is subject to relevant provisions of the Shipping Act, 1916, and
the bill of lading does not tak¢ precedence over the tariff with which it
must be filed and to which it must conform under section 18(b)(1) of
the Act and the Commission’s regulation (General Order 13, 46 C.F.R.
536.5(d)(8). Furthermore, the bill of lading is merely a contract whereas
the tariff has long been held to have the same standing of a statute, i.e.,
as having the force and effect of law. In short, it is not contract law
which governs but rather tariff law.

In Compagnie Generale Transatlantique v. American Tobacce Co., 31 F,
2d 663 (2d Cir. 1929), cert. denied 280 U.S. 555, the consignee sued to
enforce an award of reparation granted by the United States Shipping

18 § have referred to these “rights” and “duties” in this fashion because usually the violation of a
right or duty leads to some consequences adverse to the party violating the right or duty. However, in
cases of thig type, if a shipper does not comply with its “duty” to describe the goods properly on the
bil! of lading, the shipper recovers reparation anyway. Similarly, the carrier, in exercising its “right”
to rely upon the bill of lading description, is later found to be a violator of section 18(b)(3).
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Board (one of this Commission’s predecessors) which had found that
the carrier had violated sections 16 and 17 of the Shipping Act, injuring
the consignee. The court found no merit to arguments that application
of the Shipping Act was improper because it would disturb rights
under a contract which the parties had executed in France. The court
held that “‘a lawful statute in force at the time the contract was made is
read into the contract and becomes part of it . . . [a]nd the power of
Congress to regulate also extends to and embraces the right to control
the contract power of the carrier, in so far as the public interest
requires such limitation. It is often manifested in bills of lading and
tariffs . . . . Parties are free to contract with the carrier, but are subject
to the rule which prohibits discrimination . . . . Such a contract must be
and is deemed to be modified to conform to the statute . .. .” 3] F. 2d
at 666,

At the time of the decision in the Compagnie Generale case (1929),
there was no section 18(b)(3) and no requirement that carriers operating
in the foreign commerce of the United States file tariffs to which they
must rigidly adhere. Since 1961, of course, such carriers must file their
tariffs and adhere strictly to them. Unlike the bill of lading, further-
more, the tariffs are considered to have the same force and effect as a
statute and no contract will be enforced which departs from the tariff.
See, e.g., Penna. R.R. Co. v. International Coal Co., 213 U.S. 184, 197
(1913); Farr Co. v. Seatrain, 20 FM.C. 411, 414 (1978), and the cases
cited therein. In Louisville & Nashville R.R. v. Maxwell, 237 U.S. 94, 98
(1915), the Supreme Court emphasized the binding nature of tariffs and
their supremacy over other contracts between shipper and carrier,
stating:

When a tariff has become legally promulgated, it is binding
upon both the carrier and any shipper taking advantage of it,
and its terms (in essence) become, in such respects the only
contract between the two allowed by law.

In a similar vein, the Court in State of Israel v. Metropolitan Dade
County, Florida, stated:

As with taxes, we start with the proposition that morality,
equity or the invidious reflex of each has no part in tariff
application. A tariff required by the appropriate regulatory
statute, (footnote citation omitted) like the law of the Medes
and Persians which altereth not is more than a consensual
contract. It has the force of law with the analogous dignity of
a statute. (Citations omitted.) 431 F. 2d at 928.

See also Kansas Southern Ry. v. Carl, 227 U.S, 639, 653 (1913) and
Chicago & Alton R.R. Co. v. Kirby, 225 U.S. 155, 165 (1912), holding
that a common carrier and shipper cannot even contract for a special
service or rate unless the carrier publishes the special service or rate in
its tariff making it open to all equally; and see S. L. Shepard & Co. v.
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Aguilines, Inc., 39 F. Supp. 528, 531 (E. D. S, C. 1941) refusing to
enforce a contract for special services absent tariff authority. (Note that
at the time of this case, however, section 18(b)(3) was not enacted.) For
more cases holding that the tariff has the force and effect of a statute
and overrides contracts between parties, see 13 Corpus Juris Secundum,
Carriers § 302, at 700-702.

The short answer to the Conference's arguments, therefore, is that
contract law has been supplanted by section 18(b)(3), an overriding
regulatory statute. This tariff law and similar tariff laws, moreover,
have long developed their own peculiar principles based upon strict
congressional policies designed to prevent discrimination among ship-
pers. Moreover, it has long been recognized that these peculiar tariff
laws and policies take precedence over ordinary principles of contract
law. As seen by the quotation, cited above, from the decision in Louis-
ville & Nashville R.R. v. Maxwell, 237 U.S. at 98, the tariff becomes in
effect the supreme contract. Furthermore, whereas mistake, fraud, mis-
representation, or contrary intention of the parties may have some
relevance under principles of contract law, they are irrelevant under
tariff law. As the Commission stated in Swn Co. v. Lykes Bros., 20
F.M.C. at 70 n. 8:

Neither mistake, inadvertence, contrary intention of the par-
ties, hardship nor principles of equity permit deviation from
the rates, rules and regulations in the carrier’s filed tariff.
(Case citations omitted.)

The Commission has several times!® quoted the following language
from Louisville & Nashville R.R. v. Maxwell, cited above, 237 U.S. at 97:

Under the Interstate Commerce Act [similar to section
18(b)(3)] the rate of the carrier duly filed is the only lawful
charge. Deviation from it is not permitted under any pretext.
Shippers and travelers are charged with notice of it, and they
as well as the carrier must abide by it, unless it is found by the
Commission to be unreasonable. Ignorance or misquotation of
rates is not an excuse for charging either less or more than the
rate filed. This rule is undeniably strict and it obviously may
work hardship in some cases, but it embodies the policy which
has been adopted by Congress in the regulation of interstate
commerce in order to prevent unjust discrimination.

To cite a few examples of cases in which tariff law has superseded
contract law, consider that a carrier may actually intentionally misrep-
resent rates to a shipper who relies upon the erroneous quotation in
booking the shipment. Under contract law, the contract would prob-

19 See Farr Co. v. Seatrain Lines, cited above, 20 FM.C. at 417 n. 8; Mueller v. Peralta Shipping
Corp., 8 FM.C. 361, 365 (1968); Ocean Freight Consultants, Inc. v. Bank Line Ltd., 9 FM.C. 211, 214-
215 (1966).
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ably be voidable because of fraudulent inducement. But under tariff
law, the carrier may recover the full amount of the tariff rate if the
carrier performs the service. See the cases discussed in 88 American
Law Reports 2d 1375, 1377, 1387-1388 (1963). Or the shipper may have
booked the shipment with the carrier only because the carrier had
promised to file a lower rate in its tariff prior to the time of shipment.
If the carrier fails to file the lower rate and the higher rate remains in
the tariff, the carrier can recover the full amount of freight under tariff
law notwithstanding the shipper’s defense that the carrier breached its
agreement. See Chicago, B & Q. R. Co. v. Ready Mixed Concrete Co.,
487 F. 2d 1263 (8th Cir. 1973) in which this state of events actually
occurred.?? Or, to give a final example, even if the shipper fails to
comply with some provision in the tariff itself, i.e., in contract law
terms, it breaches the contract, such as when the shipper fails to insert
the notation in the bill of lading that the cargo is proprietary or fails to
provide a specific commodity description but rather provides a trade-
name description in the bill of lading, as discussed earlier, the Commis-
sion does not bar the shipper’s recovery of an overcharge regardless of
any doctrine in contract law.

But the Conference has another string to its bow, namely, the case of
State of Israel v. Metropolitan Dade County, Florida. In that case the
Court permitted a Port to assess and retain a higher tariff dockage
charge even when the shipowner showed after the fact that its vessel
was in the status required to qualify for a lower rate. The Court found
that because the shipowner had failed to provide written notice that its
ship was in a non-loading status as required by the Port’s tariff, the ship
was required to pay full dockage rather than half dockage but that
when the shipowner notified the Port of this fact, the ship was entitled
to half dockage thereafter. The Court simply read the tariff provision as
requiring advance notice of the vessel’s status and applied the provision
literally, finding that the shipowner’s failure to comply with the notice
requirement would result in assessment of the full dockage rate and that
the shipowner could not gain retroactive relief merely by giving notice
later. The Court relied upon the principle that a tariff has the force of
law and that it was unreasonable to shift the burden of determining the
status of the vessel on the Port when the shipowner had better knowl-
edge. 431 F. 2d at 928-929.

The Conference argues that the shipper in the instant case, Sanrio, is
trying to do what the shipowner in State of Israel tried to do, namely,
seek a lower rate by showing the actual facts which would have

20 Of course, the only relief for the shipper is the special-docket provision of section 18(b)(3) of the
Act by which a carrier may file an application seeking to refund or waive additional freight when the
carrier forgot to file the tarifl rate promised to the shipper. This is an exceptional provision in tariff
jaw and gives the carrier the option of filing the application, not the shipper.
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justified a lower rate after the event. If we- assume that there is no
difference in the law applicable to terminal tariffs filed under Commis-
sion regulation (General Order 15, 46 C.F.R. 533) rather than under a
statute (section 18(b)(3) of the Act) which governs common carriers’
tariffs,2! there are still some factors that should be noted when dealing
with the case.

First, the Court treated the issues in State of Israel as merely requir-
ing a literal reading of the tariff without feeling the need for any expert
assistance. 431 F. 2d at 928. The Court interpreted a provision in the
tariff (Item 215) which required shipowners to give advance written
applications to the Port regarding the status of its vessels as being a
notice provision and treated that provision as an essential condition to
the determination of the correct rate. The tariff provision itself did not
specify that failure to comply with the provision would result in assess-
ment of higher dockage. However, the Court believed that there was
good reason to construe the provision -as a binding condition determin-
ing the dockage rate. But; as discussed, the Commission in many cases
does not construe tariff provisions regarding designation of proprietary
cargo or use of nontrade names in cargo descriptions on bills of lading
as being -essential conditions. As the Commission stated in one of the
many - cases following this policy, Durite Corporation Lid. v. Sea-Land
Service, Inc., 20 FM.C. at 675;

The Commission has consistently held with respect to over-
charge claims that what actually was shipped-determines the
proper rate and has permitted - shippers, who had failed to
comply with some tariff provision, to cure the defect by later
introduced evidence.

This decision of the Commission was, as mentioned, affirmed by the
Court of Appeals without opinion in Sea-Land Service, Inc. v. Federal
Maritime Commission, 610 F. 2d 1000 (D.C. Cir. 1979). In its brief to
the Court, the Commission had pointed out the many cases in which it
had permitted shippers to recover overcharges notwithstanding the
shippers’ failure to comply with tariff provisions requiring various types
of specification so long -as the shippers could prove what actually
moved. The Commission explained that it did not view the tariff provi-
sions as unyielding conditions precedent but merely as something used
for initial rating purposes. In other words, although the carrier may
have had to rate the cargo under-higher rate categories because of a
particular tariff provision at the time of shipmeat, this initial rating was
subject to change if the shipper later presented evidence showing the

2t The Court made no distinction between terminal tariffs and common-carrier tariffs although
noting that the Port’s tariff was filed- under 46 C,F.R. 533. (431 F. 2d at 928 n. 6.) The Court discussed
the Port’s tariff, assuming that it was “required by the appropriate regulatory statute . . . " 431 F. 2d
at 928,
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actual commodity. (See Brief for Federal Maritime Commission, Sea-
Land Service, Inc. v. Federal Maritime Commission, 610 F.2d 1000 (D.C.
Cir. 1979) (No. 78-2271)).22

Second, it appears that the Commission had not intervened in Srate
of Israel. Consequently the Court did not have the benefit of the
Commission’s views, This does not mean that the Court would neces-
sarily have agreed with the Commission’s policy of permitting com-
plainants to show after the fact what actually moved or what was the
true state of events notwithstanding tariff provisions. However, the
Commission obviously does not treat these tariff cases as merely involv-
ing simple interpretations of tariff language but has established and
followed a policy of which the Court was not aware.23

Third, since the Commission was not a party to State of Israel, that
decision, while entitled to respect, is not binding on the Commission. If
the Commission finds the reasoning in State of Israel persuasive and
agrees that granting shippers recovery causes carriers to bear unreason-
able burdens under present policy, the Commission can change its
policy. However, present Commission law and policy do not seem to
agree with the Court. Moreover, Chief Judge Brown, who wrote the
opinion in State of Israel, and who had remarked that the case did not
require the assistance of “a supposedly expert body” (431 F. 2d at 928),
in a later opinion recommended that courts have the assistance of
expert agencies in cases having industry-wide consequences and policy
considerations and cited the inadequacy of trial courts’ reliance on
limited evidentiary records presented by private adversary parties when
the courts attempted to make far-reaching decisions. See Usery v. Ta-
miami Trail Tours, Inc., 531 F. 2d 224, 239-246 (5th Cir. 1976). Apropos
of these later remarks of Judge Brown, in the instant case the Confer-
ence and Sanrio are making pointed comments about the role of outside
rate consultants, whether they serve the public, ‘whether shippers or
forwarders who place inadequate descriptions of goods on bills of
lading should be given relief or whether it is the Conference and
carriers who have a duty to establish verification practices, etc. There
is no evidence that the Court in State of Israel was aware of all of these
issues nor how widespread the problem of overcharges has become in
the shipping industry. The Commission, however, can consider all of
these factors in fashioning policy in cases of this type.24

22 The Commission also explained to the Court that the carrier had not gone to any extra expense
in handling the cargo because of the shipper’s failure to follow the tariff rule requiring specification of
proprietary cargo on the bill of lading. (Brief, pp. 8, 23 n. 26.)

28 Of course, the present Commission policy was developed primarily by decisions issued after the
date of State of Israel (1970). Apparently no one has cited that case to the Commission in these later
decisions.

24 Moreover, the Commission is in a better position to consider whether freight forwarders are con-
tributing to the overcharge problem by carelessly describing goods on bills of lading and, if so, how
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THE CONFERENCE’S ARGUMENTS CONCERNING THE
EVIDENCE SUBMITTED BY SANRIO

To some extent the Conference repeats the arguments made by
Maersk that the evidence submitted by Sanrio is unreliable and insuffi-
cient because the invoices and packing lists were sent between affiliated
companies and were not subject to “outside verification.” The Confer-
ence makes clear that it is not opposing the admission into evidence of
the Sanrio documents (i.e., packing lists, invoices, etc.) but it is arguing
that they are not to be given much weight. The Conference also argues
that the documents were not verified, that they are inconsistent and
contradictory, may not be authentic, and that Sanrio has presented four
different versions of its claims in the past, a fact, if true, the Conference
believes to undermine Sanrio’s case. The Conference also questions
whether the poor descriptions on the bills of lading (“General Mer-
chandise”) were truly inadvertent. As I mentioned earlier, Sanrio con-
tends that its evidence is reliable and authentic and asserts that it is
absurd to argue that any shipper would deliberately misdescribe its
goods with the result that the shipper would have to pay more freight.
Sanrio also explains the alleged discrepancies in the earlier claims
submitted and points to the invoices which it believes to show consti-
tute the best evidence of what actually moved rather than the bill of
lading descriptions which a forwarder may have filled out “for the sake
of expediency.” (Reply by Complainant to Conference, p. 3.)

I have discussed earlier in this decision the various types of evidence
which- the Commission has customarily accepted and relied upon in
deciding cases of this type. I have also discussed the doctrine that holds
that court rules of evidence are not followed by administrative agencies
operating under the Administrative Procedure Act, 5 U.S.C. 536 (d).
Sanrio has submitted exactly the type of evidence consistently utilized
in cases of this type (e.g., packing lists, invoices, sales literature, actual
samples) and even the Conference does not question their admissibility
into evidence. As to the Conference’s contention that the packing lists
and invoices may not really relate to the shipments in question, I agree
with Sanrio that the signature of Mr. Z. Takahashi, the contemporane-
ous dates on the documents, and the mutually corresponding reference
numbers serve to authenticate the evidence. I note furthermore that
even the Conference does not argue that Sanrio lacks integrity in
submitting those documents. (Reply of Intervenor Conference, pp. 8-9.)
Furthermore, there is additional evidence in the case, such as catalogs

this practice can be curbed. Also the Commission can consider the Complainant's argument that the
Conference should institute a verification of documents practice instead of relying upon bill of lading
descriptions. However, the Commission once tried to impose a duty on carriers to verify documents
but was rebuffed by a court. See Ocean Freight Consultants v. Royal Netherlands Steamship Company,
17 F.M.C. 143, 145 (1973).
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and actual samples, which corroborate the packing lists and invoices. In
the last analysis, it should be remembered that the essential question in
this case, as in the three other cases pending before Settlement Officers,
is to determine what products Sanrio Company Ltd. is actually manu-
facturing and shipping to the United States. That is, are they toys,
stationery for children, or other things? The catalogs and samples as
well as the invoices and packing lists provide answers and even if one
believes that because the shipper and consignee are affiliated companies,
their invoices are not to be trusted, one can turn to the catalogs and
samples for corroboration.

The Conference also argues that Sanrio’s evidence is contradictory.
The Conference argues that the first version of what was shipped was
presented by the bill of lading, the second version relating to claim
“SA-81,” by a document prepared by Traffic Associates on December
5, 1978; the third version was shown on the complaint filed with the
Commission on April 11, 1979; and finally, a fourth version was shown
by the Customs consumption entry. In each of these versions there are
certain changes concerning the description of the shipment and the
volume of alleged toys. Sanrio has explained these discrepancies, how-
ever, and I have discussed the status of bill of lading descriptions and
consumption entries earlier in this decision.

The first description of the shipment involved in claim “SA-81" was
that shown as “General Merchandise” on the bill of lading. But ship-
pers are not bound to bill of lading descriptions as the cases so amply
demonstrate since it is what can now be shown to have moved that
counts in cases of this kind. The second document questioned by the
Conference is the claim letter which Traffic Associates sent to respond-
ent Maersk which showed fewer cubic meters of alleged toys than the
third document cited, which is the complaint. But Sanrio replies that
the original claim letter (Ex. A-2) dated December 5, 1978, asked
Maersk to verify the claim but Maersk did not do so. Therefore, when
the third document was filed (the complaint), Sanrio revised the earlier
claim and resolved doubts in its favor. Sanrio also criticizes Maersk
because the claim was not considered on its merits but was rejected
under the so-called six-months’ rule in the Conference tariff but for
which this complaint might not have had to be filed.2® (Reply by
Complainant to Conference, p. 7.) The final document, the Customs
consumption entry, does not show toys as a description although Sanrio

26 Maersk rejected the claim by letter dated January 5, 1979 (Ex. A-4) citing Conference Tariff
Rule 59 which does not permit Conference carriers to consider claims for freight adjustments unless
the claims are presented within six months of the date of shipment. The rule therefore left Sanrio with
no choice but to file its complaint with the Commission. It is well settled that the so-called six months’
rule and other time rules in tariffs cannot bar a shipper from seeking reparation for overcharges under
section 22 of the Shipping Act, 1916. See, e.g., Kraft Foods v. Moore-MeCormack Lines, Inc., 19 FM.C.
407 (1976); Union Carbide Inter-America, Inc. v. Venezuelan Line, 19 F.M.C. 97, 99 (1976).

23 FM.C.
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claims most of its products shipped to be toys. However, Sanrio asserts
that the consumption entry represents -the opinion of the customhouse
broker as to how the goods should be classified for customs purposes
and is not necessarily the best evidence of what the goods were. The
Commission, as I have discussed earlier in this opinion, agrees with
Sanrio. See Equality Plastics, Inc. et al.,, 17 FM.C. at 227. In that case,
as noted, the Commission found a battery-operated drink mixer to be
ratable as a “toy” under the carrier’s tariff although the consumption
entry showed it as something else. To illustrate further the point that
ocean carrier tariffs and the U.S. Customs Tariff Schedule of the
United States may not correspond, Sanrio asserts that the Conference’s
tariff Item 6020 for “toys” includes a number of specific articles which
would not be classified as “toys” in the TSUS.

I conclude, therefore, that the Conference is seeking to persuade the
Commission to reverse its now well established policy that the shipper
can recover reparation for overcharges on the basis of a preponderance
of evidence showing what actually moved notwithstanding careless
descriptions on bills of lading prepared by the shipper or forwarder or
the shipper’s failure to comply with tariff rules requiring particular
designations. But in so doing, the Conference is relying almost entirely
on rejected arguments or on theories of contract law which are held
not applicable to tariffs. The Conference does, however, cite one court
decision which seems contrary to the Commission’s policy but that
case, decided. in 1970, preceded the bulk of Commission law on the
subject, nor did the Commission participate in that case and another
United States Court of Appeals (for the District of Columbia) does not
appear to be disturbed by the Commission’s policy. The Conference’s
arguments that Sanrio’s evidence is not entitled to much weight, al-
though admissible into the record, mainly repeats the arguments of
Maersk, New arguments made by the Conference have been rebutted
by Sanrio which has explained apparent discrepancies and inconsisten-
cies which occurred over a period of time during which the claims
were being prepared and filed.

ULTIMATE CONCLUSIONS

Complainant, Sanrio Company Ltd., a shipper in Japan which manu-
factures and exports a variety of small products designed mainly for
children, shipped 42 different products-to the United States via re-
spondent Maersk Line in late 1977, which were described on three bills
of lading mainly as “General Merchandise.” A traffic consultant firm
audited the freight records of these shipments for the importer and
submitted claims to Maersk stating that the products in question were
specific commodities entitled to specific commodity rates under
Maersk’s tariff, which Maersk had not given them. Maersk refused to
consider the merits of these claims because of its tariff rule (and that of

MEMOC
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the Conference to which Maersk belongs) barring consideration of the
merits of claims submitted more than six months after date of shipment.
Thereafter Sanrio filed its complaint with the Commission after correct-
ing a jurisdictional problem relating to the fact that the complaint was
originally filed in the name of the importer who had not paid the
freight.

Sanrio has submitted evidence which it claims shows the true nature
of the products for carrier tariff rating purposes. In 24 instances both
Sanrio and Maersk agree on what tariff rate should apply, although
Maersk does not concede that the evidence submitted is reliable and
sufficient. In 15 other instances in which Sanrio claims that the prod-
ucts were ratable as toys, Maersk disagrees and shows the proper rate
for 12, mainly stationery products, although not conceding the suffi-
ciency of the evidence submitted by Sanrio. In three other instances
Sanrio has shown what rate should apply for two of the products. The
record thus shows the proper commodity rate for 38 of the 42 products
shipped. There is a failure of proof and inconclusive evidence as to the
remaining four products. Since this is a bellwether case, being the
forerunner of at least seven more claims?® in which Sanrio products are
involved, conclusive findings on the 38 products are desirable and
should help curtail future litigation, Sanrio being an active, continual
shipper.

Since the record does not contain an exhibit calculating the total
amount of overcharge and consequently, the amount of reparation to be
awarded, Sanrio shall comply with the Commission’s procedures under
Rule 252 which are designed to deal with such situations, namely, by
preparing a reparation statement based upon the findings in this deci-
sion, checking it with Maersk for accuracy, and then submitting it to
the Commission, which should be able to issue an appropriate repara-
tion order without further litigation, if the findings in this decision are
adopted.

Both respondent Maersk and intervenor Trans-Pacific Freight Con-
ference of Japan/Korea, whose tariff is involved, argue that Sanrio’s
claims should be denied for a variety of reasons, although Maersk
suggests alternatively that partial reparation on 24 of the products may
be acceptable. Maersk and the Conference argue that Sanrio has not
borne its “heavy burden of proof” applicable in cases of this type, that
its evidence is unreliable and insufficient, and that respondent relied
upon Sanrio’s representations on the bill of lading when first rating the
products. The Conference amplifies the arguments of Maersk, urging
that present Commission law and policy be reversed because of its

28 Since I began writing this decision. I notice officially that four more complaints have recently
been filed by Sanrio, Inc., the importer, besides the three earlier complaints mentioned earlier in my
decision.
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belief that such policy encourages carelessness in preparing bills of
lading, is unfair to carriers subject to belated claims, is contrary to
principles of contract law, and fosters continual litigation frequently
brought by outside rate consultants. Sanrio rebuts all of these argu-
ments, defending and explaining its evidence, relying upon Commission
decisions, and explaining the need for shippers to have the assistance of
freight consultants if carriers do not verify shipping documents and rate
shipments correctly at the time of shipment.

On the basis of well settled Commission precedent and policy, Sanrio
must prevail in its arguments concerning applicable principles of law in
overcharge cases. The Commission has countless times affirmed the
principle that the shipper may recover overcharges if the shipper can
show what actually moved on the basis of all the evidence, notwith-
standing the shipper’s failure to describe the goods on the bill of lading
properly or the shipper’s failure to comply with some tariff provision
requiring particular types of descriptions or designations on bills of
lading. Furthermore, although frequently stating that the shipper has a
“heavy burden of proof” in cases of this type, the Commission has
explained that this merely means that the shipper will have difficulty in
obtaining evidence after the shipment. The Commission has clarified
the matter further by stating that the shipper must show with reasona-
ble certainty and definiteness the validity of its claim on the basis of a
preponderance of the evidence.

In the present case Sanrio has presented evidence which has fre-
quently and customarily been utilized by the Commission, such as
invoices, packing lists, sales literature, and actual samples. Although
Sanrio has not shown that its products in dispute are mainly toys,
because the evidence reveals that they have practical uses, as Maersk
shows, Sanrio and Maersk, either alone or together, have shown the
correct nature and rate for 38 of the 42 products. The fact that some of
the evidence may be self-serving on Sanrio’s part, that the invoices and
packing lists were sent between affiliated companies, that the Customs
consumption entry has different descriptions, and that there are other
criticisms of Sanrio’s evidence does not alter the fact that on balance
the basic documents, the catalogs, and actual samples show with rea-
sonable certainty and definiteness the nature of the products shipped for
carrier tariff rating purposes.

In the last analysis this is another of the. many cases in which a
shipper, with or without the help of outside rate consultants, has pre-
sented claims to a carrier for alleged overcharges months after the
shipment and which the carrier’s tariff requires to be rejected without
consideration of the merits. Thereafter the shipper filed a formal com-
plaint with the Commission and presented evidence showing that the
bill of lading description on which the carrier relied at the time of
shipment was inaccurate. Maersk and the Conference are urging me to
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ignore an overwhelming body of Commission case law which has
firmly established the policy of permitting shippers to show what actu-
ally moved notwithstanding erroneous bill of lading descriptions, alleg-
ing various adverse consequences flowing from this policy and asserting
contrary principles of contract law. I could not adopt the Conference’s
arguments even if I believe them to have merit since a change in
Commission policy is a matter for the Commission, not an administra-
tive law judge.

Under prevailing Commission law and precedent, therefore, I have
considered all of the evidence, determined what rates should have
applied when the record enabled me to do so, and recommended that
the proceeding be concluded under the procedures established by Com-
mission Rule 252 governing determination of total amount of reparation
to be awarded.

(S) NorMAN D. KLINE
Administrative Law Judge
Washington, D.C.
Anpril 15, 1980

23 FM.C.
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DOCKET NO. 79-27
EASTERN FORWARDING INTERNATIONAL, INC.
INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATION
POSSIBLE VIOLATIONS, SECTION 44, SHIPPING ACT, 1916

NOTICE

September 8, 1980

Notice is given that no exceptions have been filed to the July 31,
1980 initial decision in this proceeding and the time within which the
Commission could determine to review that decision has expired. No
such determination has been made and, accordingly, that decision has

become administratively final.

(S) Francis C. HURNEY
Secretary
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DOCKET NO. 79-27
EASTERN FORWARDING INTERNATIONAL, INC.

INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATION

POSSIBLE VIOLATIONS, SECTION 44, SHIPPING ACT, 1916

Settlement of a proceeding seeking to determine whether respondent engaged in forward-

ing activities in violation of section 44(a) and 44(¢), Shipping Act, 1916, approved.
Respondent ordered to pay 37,500 as a civil penalty pursuant to the terms of the
settlement agreement.

John H. Dougherty for respondent.
Paul J. Kaller and Joseph B. Slunt as Hearing Counsel.

INITIAL DECISION! OF SEYMOUR GLANZER,
ADMINISTRATIVE LAW JUDGE

Finalized September 8, 1980

This proceeding was instituted by Order of Investigation and Hear-

ing, served April 2, 1979, to determine whether Eastern Forwarding
International, Inc., the respondent, had violated section 44 of the Ship-
ping Act, 1916, 46 U.S.C. 841b, by engaging in forwarding activities
without a license and receiving compensation therefor and whether its
application for a license should be granted or denied. In particular, said
Order required the determination of the following issues:

1.

Whether Eastern Forwarding International, Inc., has violated sec-
tion 44(a) and section 44(e), Shipping Act, 1916, by engaging in
forwarding activities subsequent to revocation of its license on
May 13, 1977, and by receiving payment of compensation from
oceangoing common carriers in violation of section 44(e), Shipping
Act, 1916, and section 510.24(e), Commission General Order 4.

Whether Eastern Forwarding International, Inc. continues to
engage unlawful forwarding activities under the guise of “port
agent” on behalf of non-vessel operating common carriers by
water, and possibly others, in violation of section 44, Shipping Act,
1916.

Whether, in light of the evidence adduced pursuant to the forego-
ing issues, together with any other evidence adduced, Eastern

1 This decision will become the decision of the Commission in the absence of review thereof by the

Commission (Rule 227, Rules of Practice and Procedure 46 C.F.R. 502.227).
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Forwarding International, Inc. and its corporate officers, posses the
requisite fitness, within the meaning of section 44(b), Shipping Act,
1916, properly to carry on the business of forwarding and to
conform to the provisions of the Shipping Act, 1916, and the
requirements, rules and regulations of the Commission issued there-
under.

By letter dated October 23, 1979,2 the respondent notified the Com-
mission that it wished to withdraw its application and to enter into
negotiations for settlement of any civil penalty claims arising from the
activities at issue in the proceeding.®

The Commission responded to respondent’s letter request on Decem-
ber 5, 1979, by issuing an Amended Order of Investigation providing
for the assessment or settlement of civil penalties under section 32 of
the Shipping Act, 46 U.S.C. 831. The amendment added a fourth issue
to the proceeding, as follows:

4, Whether civil penalties should be assessed against Eastern For-
warding International, Inc., pursuant to 46 U.S.C. 831(e), for viola-
tions of Shipping Act, 1916, and if so, the amount of such penal-
ties;

In addition, the Commission gave the parties until March 3, 1980, to

conclude any settlement negotiations.

Upon the retirement of Judge Levy, the proceeding was assigned to
me. On February 28, 1980, I was advised by Hearing Counsel that there
was no likelihood that settlement negotiations would be concluded by
March 3, 1980. By Notice of Hearing, served February 28, 1980, I
ordered that this matter proceed to hearing on April 1, 1980. At the
hearing the parties informed me that they had come to agreement on
the terms of settlement but would require some additional time to
reduce their understanding to writing. Under the circumstances I or-
dered that the settlement be submitted not later than April 25, 1980.
That time was later enlarged to May 12, 1980.

On May 12, 1980, the parties filed, jointly, a Proposed Settlement of
Civil Penalties? and a Stipulation to which were attached a Promissory
Note Containing Agreement for Judgment executed by respondent and
various other attachments, including a receipt issued in the name of the
Commission for a certified check in the amount of $1,071.42, represent-
ing payment of the first installment of monies due under the terms of

2 The Order of Investigation directed that the hearing be held not later than October 2, 1979. Ac-
cordingly, Administrative Law Judge Stanley M. Levy, the Judge to whom this proceeding was ini-
tially assigned, established a timetable to comply with that directive. However, the respondent's chief
executive officer later became ill and the schedule was necessarily interrupted.

3 The withdrawal of the application makes it unnecessary to decide issue Number 3.

4 Should this decision become the decision of the Commission, see n. 1, sypra, pursuant to 46 C.F.R.
505.3, the Proposed Settlement of Civil Penalties is attached as Appendix I and made a part of this
decision.
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the settlement agreement. Separately, the parties also filed a Memoran-
dum of Respondent Eastern Forwarding International, Inc. in Connec-
tion With Proposed Settlement of Penalties and Hearing Counsel’s
Memorandum in Support of the Proposed Settlement Negotiated With
Respondent.

THE STIPULATED FACTS

The Stipulation contains the following recitation of the facts:®

1. Eastern Forwarding International, Inc. (Eastern) was licensed as
an Independent Ocean Freight Forwarder, license No. 1353, on August
11, 1971. Eastern’s license was revoked as of May 13, 1976, in accord-
ance with section 44(c) of the Shipping Act, 1916, because of Eastern’s
inability, at that time, to deposit cash collateral required by the Surety
on Eastern’s freight forwarder bond. This resulted in the surety cancel-
ling the bond.

2. On two occasions in the summer of 1977, Commission Investiga-
tors from the New York District Office visited Eastern’s place of
business. The first occasion followed a report from a vessel operating
common carrier to the Commission that Eastern was continuing to
show its name and license number, 1353, in the forwarder identification
box on vessel operating ocean carrier bills of lading prepared by East-
ern. The second occasion followed Eastern’s second application in May
1977, and was an investigation of Eastern’s activities.

3. The FMC staff members ascertained that Eastern was continuing
to send to ocean carriers a line copy of the bill of lading for non-
Government movements of household goods. It would do so with a
hand-stamped certification in the form prescribed by section 44(e) of
the Shipping Act. This authorizes a common carrier to compensate a
forwarder for soliciting the cargo covered by the bill of lading or for
booking space for the cargo. This results in the carrier payment of the
ocean freight compensation. Non-Government movements of household
goods then constituted about 10 percent of Eastern’s business, with
military (Government) movements of household goods constituting the
balance. No compensation is paid on Government movements of house-
hold goods. The Commission’s staff members informed Jay Goldberg,
Eastern’s president, that Eastern could not collect compensation from
ocean carriers. They ascertained that Eastern, while handling approxi-
mately 440 ocean freight shipments during the period from revocation
of its forwarder license until July 8, 1977, collected some $2,944 in
ocean freight compensation from 23 ocean carriers on about 50 com-
mercial shipments of household goods.

® The Stipulated Facts which appear in that text are unedited except for bracketed inserts represent-
ing additions or deletions.
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4, Goldberg discussed these practices with FMC staff members on
the occasions of their two visits to Eastern’s place of business and with
the Chief of the Office of Freight Forwarders following each of these
visits. Following the second visit, he stopped listing the former license
number on ocean bills of lading upon learning that the Commission’s
staff considered that the use of the license number violated section 44
of the Act. Eastern refunded all these payments to the carriers, and had
done so by Fall 1977. Some vessel operating ocean carriers continued
to send payments of ocean freight compensation to Eastern on ship-
ments handled by Bastern without the solicitation, billing or certifica-
tion on the part of Eastern. Eastern has retained these compensation
checks, uncashed, and has made all of them available to Hearing Coun-
sel for inspection and copying,

5. Since discontinuing its collection of ocean freight compensation,
Eastern has not increased its charges to its NVOCC [non vessel operat-
ing common carrier] principals, Those charges have remained un-
changed from the levels at which they have stood since 1963,

6. By letter of February 15, 1978, the Commission’s Managing Direc-
tor advised Eastern that the Commission intended to deny Eastern’s
May, 1977 application. As Eastern did not request a hearing on the
intent to deny the application, by letter dated April 18, 1978, Eastern's
application was denied.

7. In dealing with ocean carriers Eastern has usually acted and
identified itself as a port agent. The documentation Eastern sends to the
ocean carrier on such a shipment customarily consists of a set contain-
ing the ocean carrier bill of lading, a letter of transmittal of the bill of
lading addressed by Eastern to the ocean carrier, and, where necessary,
an export declaration. Eastern’s letter of transmittal has been in the
same form since Eastern commenced operation. [Attachment and refer-
ence thereto omitted.]

8. The Military Traffic Management Command (MTMC) receives
quotations from household goods carriers for household-goods move-
ments in response to invitations for bids which MTMC issues semiannu-
ally. Such invitations take note of the existence and role of port agents,
[Attachment and reference thereto omitted]. From time to time MTMC
issues special instructions concerning actions to be taken by port agents,
functions to be performed, or reports to be submitted by them. [Attach-
ment and reference thereto omitted.]

9. The August 1979 issue of the magazine Containerization Interna-
tional (Vol. 13, No. 8) contains (pp. 54-55) an article entitled “Facts of
life for US forwarders,” which is a discussion of the business of ocean
freight forwarding in the United States. [Attachment and further refer-
ence thereto omitted.]

10. By letter dated November 24, 1978, the FMC Managing Director
notified Eastern that the FMC intended to deny Eastern’s third applica-
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tion unless Eastern asked for a hearing. [Attachment and reference
thereto omitted.]

11. Before requesting a hearing, Goldberg asked for and received the
letter attached hereto as [Appendix IT].

12. Eastern asked for a hearing by letter dated January 10, 1979.
Thereafter, on April 2, 1979, the Commission issued the Order of
Investigation and Hearing in this proceeding.

13. Since the visits of the Commission staff members in 1977 and
Goldberg’s conversations then and subsequently with the Chief of the
Office of Freight Forwarders, Eastern has described itself on bills of
lading and other shipping documents relating to shipments it handles as
port agent for its NVOCC principal whom it identjfied as the shipper
and no longer collects compensation from ocean carriers (retaining,
uncashed and, for this proceeding only, such brokerage checks as are
still being sent to it by carriers).

14. As a port agent, Eastern performs the following services, al-
though not all of them on every shipment or for every NVOCC
principal:

a. Books export shipments with the ocean carrier.
b. Prepares ocean bills of lading.

¢. Sends the ocean bills of lading to the NVOCC principal and
the overseas agent of the NVOCC.

d. Advises the NVOCC’s of the expected arrival time of ship-
ments at the port of discharge.

e. Prepares the export declarations on shipments bound for for-
eign destinations.

f. Arranges for the packing of the ocean carrier container and
the delivery of the container to the pier through an affiliated
company.

15. Eastern does not maintain written agency agreements with its
NVOCC clients. In one instance the NVOCC has provided Eastern
with a manual of written instructions which sets forth the working
details of the arrangement between the NVOCC and its port agents.
[Attachment and reference thereto omitted.]

THE SETTLEMENT
Briefly, the Settlement® requires the respondent to pay $7,500 to the
Commission” in consideration for the barring of any civil action or

8 See n. 4, supra, and Appendix I.

7 Under the terms of the promissory note, respondent shall make 7 equal payments of $1,071.43. The
last payment is due June 30, 1983. The note bears interest at the rate of twelve percent (12%) per
year. The method of payment and the instroments executed meet the requirements of the applicable
Commission Regulation appearing at 46 C.F.R. 505.7.
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claim for recovery of civil penalties against the respondent arising from
the alleged violations set forth in the Order of Investigation and Hear-
ing and occurring during the period from May 13, 1976 through De-
cember 31, 1978. The Settlement expressly states that the “Agreement
is not to be construed as an admission of guilt by Respondent, its
officers, directors or employees to the alleged violation,” The Settle-
ment is, of course, conditional in that it is expressly made subject to the
approval of the Commission.

DISCUSSION AND CONCLUSION

Both Hearing Counsel and the regspondent submit that the amount of
$7,500 is a fitting and appropriate settlement. Separately, each points
out that the respondent made restitution of the $2,944 which the re-
spondent received from the ocean carrier; that the respondent has
terminated the practices related to the use of its former freight forward-
er license and collection of compensation from ocean carriers; and that
the respondent has agreed to refrain from such practices and to observe
the procedures specified by the Commission’s staff in its port agent
activities in the future.? Under the circumstances they concur that the
settlement is likely to prove a sufficient deterrent in the future.

In addition, the respondent asserts that at the outset of its allegedly
unlawful activities it labored under some misunderstanding of the law
applicable to port agents of NVOCC principals in that it was not then
aware that the Commission’s staff considered such port agents to be “a
related person’ to its NVOCC prineipal for purposes of Section
510.22(c)® of the Commission’s General Order 4,” and, therefore ineligi-
ble to collect compensation “from oceangoing common carriers for
forwarding services performed on behalf of NVOCC principles.”!?

In this connection, respondent contends that because there has as yet
been no administrative or judicial testing of the Commission’s staff’s
construction, there is some doubt about the outcome of any litigation

8 See The Stipulated Facts, Na. 9;. Appendix II.
® Section 510.22(c) of the Commission’s Freight Forwarder Regulations, 46 C.F.R. 510.22(c), pro-
vides as follows:

(c) A nonvessel operating common carrier by water or person related thereto, otherwise
qualified, may be licensed as an independent ocean freight forwarder to dispatch export ship-
ments moving on other than its through export bill of lading, Such carrier or person related
thereto may coliect compenaation under section 44{e) when, and only when, the following
certification is made on the “line copy™ of the ocean carrier’s bill of lading, in addition to all
other certifications required by section 44 of the Shipping Act, 1916, and this part:

“The undersigned certifies that neither it, nor any related person, has issued a bill of lading
covering ocean transportation or otherwise undertaken common carrier responsibility for the
ocean transportation of the shipment covered by this bill of lading.” Whenever a person acts
in the capacity of a nonvessel operating common carrier by water as to any shipment he shall
not be entitled to collect compensation under section 44(e) nor shall a common carrier by
water pay such compensation to a non-vessel operating common carrier for such shipment.

10 See Appendix II.
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that might be undertaken.'! It supports this argument by references to
what it considers to be contrary positions taken by the Commission’s
staff in November and December 197812 and an article which appeared
in a publication in August 1979 which it perceives to reflect its own
prior understanding of permissible conduct under regulation. Neverthe-
less the respondent does not wish to pursue the litigation alternative
because it cannot be assured of a favorable result and because of the
expense involved in a lawsuit.

Most important respondent states that other than these activities,
which were short lived, and which were terminated following the
staff’s visits in the summer of 1977,12 it has had no history of violations
of the Shipping Act. It stresses that the activities which are called into
account in this proceeding do not involve fraud, deceit or other con-
duct involving moral turpitude. Indeed, respondent states that it coop-
erated with the Commission’s staff and Hearing Counsel through all
stages of this investigation.

Following enactment of Public Law 96-25'* the Commission promul-
gated rules and regulations governing the compromise, assessment, set-
tlement and collection of civil penalties,*® indicating that the criteria
for compromise, assessment or settlement included the standards set
forth in 4 C.F.R. Parts 101-105.1¢

The standards enunciated in 4 C.F.R. Parts 101-105, particularly
those appearing in Part 103, have long been a part of this agency’s
program in the mitigation of civil penalties prior to the passage of P.L.
96-25.17 They continue to provide valuable assistance to the Commis-
sion as an aid in determining the amount of penalty in assessment
proceedings and in determining whether to approve proposed settle-
ments in assessment proceedings. Angel Alfredo Romero--Independent
Ocean Freight Forwarder Application and Foreign Freight Forwarders,
Inc.--Possible Violations of Section 44, Shipping Act. 1916, 22 F.M.C. 788
(1980). H. K. International Forwarding, Inc. Independent Ocean Freight
Forwarder License Application, 22 F.M.C. 622 (1980).

11 Respondent candidly states that the doubt about the outcome is not shared by Hearing Counsel.

12 The Stipulated Facts, paragraph Nos. 10 and 11.

13 Jd., paragraph Nos. 2, 3, 4.

14 46 U.S.C. 831

15 General Order No. 30, 46 C.F.R. Part 505, entitled Compromise, Assessment, Settlement and Col-
lection of Civil Penalties Under the Shipping Act, 1916, and the Intercoastal Shipping Act, 1933 (Award-
ed).

18 Federal Claims Collection Standards, issued jointly by the Comptroller General of the United
States and the Attorney General of the United States under section 3 of the Federal Claims Collection
Act of 1966, 31 U.S.C. 952.

17 See enclosure to letter dated July 12, 1978, from the Commission’s Deputy General Counsel,
Edward G. Gruis, to the Chairman, Administrative Conference of the United States, Robert A. An-
thony, at pp. 5, 8.
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Those standards recognize the value of settling claims on the basis of
litigative probabilities,’® i.e.--the ability to prove a case for the full
amount claimed either because of legal issues involved or a bona fide
dispute as to facts. A pragmatic approach is warranted in-utilizing this
criteria.

Those standards also recognize that settlement may- be based upon a
determination that the agency’s “enforcement policy in terms of deter-
rence and security compliance, both present and future, will be ade-
quately served by acceptance of the sum to be agreed upon.”? In this
connection, the Comptroller General and Attorney General advise that
“These accidental or technical violations may be dealt with less severe-
ly than willful and substantial violations.”29

It should also be observed that those standards recognize that penal-
ties may be settled “for one or for more than one of the reasons
authorized in this part.”2?

On the record before me I am satisfied that the proposed settlement
of penalties should be approved as it comports with established -criteria.

Although the activities of the respondent might not be classified as
merely a technical or accidental violation they certainly cannot be
considered as deliberate attempts to defeat regulation. Moreover, there
was no effort to conceal those activities or to-defraud anyone. This is
manifest from the fact that respondent cooperated with the staff and
attorneys for the Commission and made full restitution. Compliance
with regulation was obtained almost immediately after the matters were
brought to the respondent’s attention. There has been no resumption in
the allegedly illegal activities, Under the -circumstances it is manifest
that the Commission’s enforcement program will be served by the
payment of the amount agreed upon pursuant to and in addition to the
other terms and conditions of the settlement agreement.

18 46 C.F.R. 103.3.
1% 46 C.F.R. 103.5.
20 14

21 46 C.F.R. 103.7.
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Accordingly, it is ordered that the settlement agreement entitled
“Proposed Settlement of Civil Penalties” be approved and, in accord-
ance with the terms of that agreement, respondent is ordered to pay the
sum of $7,500 in settlement of civil penalty claims.

(S) SEYMOUR GLANZER
Administrative Law Judge
Washington, D. C.
July 31, 1980

(Editor’s Note: Appendices I and II are included in the official docket
files for this proceeding.)
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DOCKET NO. 80-28
IN THE MATTER OF FURNISHING CONTAINER CHASSIS

ORDER

September 8, 1980

The Maryland Port Administration and the Delaware River, Massa-
chusetts, and Virginia Port. Authorities have filed a Petition for Declar-
atory Order secking a ruling from the Commission that “common
carriers by water must tender cargo containers mounted on chassis for
removal of the cargo from the pier to the ultimate consignee at an
interior point.” On May 13, 1980, the Commission served notice of the
filing of this petition. Subsequently, sixteen replics were submitted on
behalf of a large number of interested parties.*

Section 502.68 of the Commission’s Rules (46 C.F.R. 502.68) provides
for the discretionary issuance of a declaratory order to terminate a
controversy or remove uncertainty. Petitions seeking such relief must:

1. state clearly and concisely the controversy or uncertainty;
2. name the persons and cite the statutory authority involved;

3. include a complete statement of the facts and grounds prompt-
ing the petition;

*(1) ABC Containerline NV; (2) Gulf/Mediterranean Ports Conference; (3) Board of Trustees of the
Galveston Wharves; (4) National Maritime Council; (5) Japan/Korea-Atlantic and Gulf Freight Con-
ference, Japan-Puerto Rico & Virgin Islands Freight Conference, New York Freight Bureau, Philip-
pines North America Conference, Straits/New York Conference, Thailand/Pecific Freight Confer-
ence, Thailand/U.S. Atlantic & Gulf Conference, TransPacific Freight Conference (Hong Kong),
Trans-Pacific Freight Conference of Japan/Korea, Agreement No. 10107, and Agreement No. 10108;
{6) Latin America/Pacific Coast Steamship Conference and North Burope - U.S. Paciflc Coast Freight
Conference; (7) Australia-Eastern U.S.A. Shipping Conference, the “8900" Lines Rate Agreement,
Greece/United States Atlantic Rate Agreement, Iberian U.S, North Atlantic Westbound Freight Con-
ference, Marseilles North Atlantic U.S.A. Freight Confarence, Med-Gulf Conference, Mediterranean-
North Pacific Coast Freight Conference, North Atlantic Mediterranean Freight Conference, U.S.
North Atlantic Spain Rate Agreement, U.S. South Atlantic/Spanish Portuguese Moroccan and Medi-
terraneen Rate Agreement, and West Coast of Italy, Sicilian and Adriatic Ports/North Atlantic Range
Conference; (8) Counsel of American-Flag Ship Operators; (9) Port of Houston Authority of Harris
County, Texas; (10) Delta Steamship Lines, Inc.; (11) National Cusioms Brokers & Forwarders Asso-
ciation of America, Inc; (12) American President Lines, Ltd,; (13) Steamship Operaiors Intermodal
Committee; (14) West Gulf Maritime Association; (15) the Commission’s Bureau of Hearing Counsel;
and (16) North Atlantic United Kingdom Freight Conference, North Atlantic French Atlantic Freight
Conference, North Atlantic Continental Freight Conference, North Atlantic Baltic Freight Confer-
ence, Scandinavia Baltic/U.S. North Atlantic Westbound Freight Conference, Continentai North At-
lantic Westbound Freight Conference, North Atlantic Westbound Freight Association, South Atlantic
North Europe Rate Agreement, Gulf-United Kingdom Conference, Gulf-European Freight Associa-
tion, United Kingdom & U.S.A. Gulf Westbound Rate Agreement, Continental-U.S. Guif Freight As-
sociation, and FMC Agreement 10140.
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4. fully disclose petitioner’s interest; and

5. be served upon all parties named therein,
Moreover, section 502.68(b) expressly limits the availability of declara-
tory rulings to situations where a Commission order would allow per-
sons to act without peril upon their own view. Because the instant
petition fails to satisfy several of these requirements it will be denied.

Petitioners have failed to clearly articulate the controversy which
they wish the Commission to resolve. At best, the petition indicates
some dissatisfaction with the Commission’s decision in another proceed-
ing, Docket No. 79-86, Japan/Korea-Atlantic and Gulf Freight Confer-
ence Rules Pertaining to Chassis Availability and Demurrage Charges, 22
F.M.C. 466 (1980). The Petitioners have also failed to adequately dis-
close their interests in any controversy which might exist. Most impor-
tantly, however, they bave not provided a complete statement of the
facts and grounds for relief. Without a detailed statement of the factual
situation prompting the petition, the Commission cannot reasonably be
expected to pass judgment on containerized carrier operations through-
out the United States.

Finally, the petition fails to reveal how the requested relief would
materially affect the conduct of the Petitioners themselves. It appears
that only particular terminal operators and ocean common carriers
would be directly affected by the Commission’s resolution of the peti-
tion.

THEREFORE, IT IS ORDERED, That the Petition for Declarato-
ry Order filed by Delaware River Port Authority, Maryland Port
Administration, Massachusetts Port Authority, and Virginia Port Au-
thority is hereby denied, without prejudice, and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.
(S) Francis C. HURNEY

Secretary
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DOCKET NO. 69-57
AGREEMENT NO. T-2336 - NEW YORK SHIPPING
ASSOCIATION COOPERATIVE WORKING ARRANGEMENT

ORDER REOPENING PROCEEDING FOR LIMITED PURPOSE
OF SATISFYING CLAIM OF ZIM-AMERICAN ISRAELI
SHIPPING CO., INC. AND DIRECTING NEW YORK SHIPPING
ASSOCIATION TO SATISFY REMAINING CLAIMS OR TO
SHOW CAUSE WHY SUCH CLAIMS SHOULD NOT BE
SATISFIED

September 9, 1950

On July 30, 1980, the United States Court of Appeals for the District
of Columbia Circuit issued an opinion in actions brought to review
various aspects of our orders in this proceeding issued on April 3, 1978
and July 5, 1978. In No. 78-1479 - New York Shipping Association, Inc. v.
FMC & USA, the Court affirmed our order directing New York Ship-
ping Association, Inc. (NYSA) to satisfy all of the remaining claims for
assessment adjustments which the Commission had found to have been
viable and timely-filed. In No. 78-1871 - Zim-American Israeli Shipping
Co., Inc., the Court reversed the Commission’s denial of Zim’s claim on
the grounds that a similarly situated claimant, Korea Shipping Corpora-
tion, had been granted an assessment adjustment.

The Commission had denied Zim's claim on the basis that it had been
filed in an untimely fashion and had also been waived. The Court found
that Zim’s claim was still viable since Zim’'s negative response to a poll
requesting its opinion as to whether it wished an assessment refund did
not constitute a waiver of its claim because of the *“unofficial” and
“nonbinding” nature of the poll. It also found that the Commission’s
grant of an extension of time to Korea Shipping Corporation to file its
claim when such extension was requested after the filing deadline, but
failure to grant a similar extension to Zim, was arbitrary and capricious.
The Court went on to say that the fact that Zim was treated in the
same way as other late-filing claimants requesting an extension out of
time “. . . suggests that Zim was not the only firm treated arbitrarily,”
(Slip opinion at 16).!

! The Court was not persuaded by the Commission's argument that Korea Shipping was in a differ-
ent position from all other late-filing claimants because it alone had sought assessment adjustments ear-
lier by a positive response to the above discussed poll.
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The consideration by the Commission of Korea Shipping’s claim out
of time appears in law to have constituted a waiver of the Commission-
imposed limitation for the filing of claims and required the Commission
to consider all claims which were filed during the additional filing
period granted to Korea Shipping. See Montship Lines, Limited v. FMB,
111 U.S. App. D.C. 160, 164, 295 F.2d 147, 151 (1961). All of the late-
filed claims were in fact filed during such additional period. Korea
Shipping filed its claim on January 13, 1977, having been given until
January 31, 1977 to file, and the last claim, that of Moore-McCormack
Lines (Moore-McCormack), was filed on January 17, 1977. The only
distinction which could be made among the various late-filing
claimants is that some requested an extension of time to file and some
did not.2 Since, however, the requests for extension were themselves
out of time, the distinction would indeed appear to be one without a
difference.

NYSA, although served with notice of the extension for filing grant-
ed to Korea Shipping, never objected to that extension. Moreover,
NYSA, while formerly contending that it was not liable for claims
adjustments and that claims granted by the Commission were barred by
waiver and estoppel, contentions which have been rejected by both the
Commission and the Court of Appeals, has at all times recognized the
need to insure that assessment adjustments are made in a fair and non-
discriminatory manner. (See, e.g., NYSA’s Objection to Claims, re-
ceived December 9, 1976 at 9, NYSA’s Petition for Reconsideration or
Stay filed October 18, 1976 at 3, 10-11).

Zim and the other late-filing claimants have of course computed the
amount which they feel is due them. One slight adjustment is necessary
in these computations. As the Commission held in its orders of August
22, 1977 and April 3, 1978, the claims of all successful claimants must
be reduced by the amount of the assessment adjustments due and
granted to those in whose favor adjustments were made because of
overassessments on automobile carriage since to the extent automobiles
were overassessed, all other claimants were underassessed. All success-
ful claimants have borne their share of the automobile assessment ad-
justments, and it is only fair that Zim and the other late-filing claims for

2 Another possible distinction, that based on a negative response to the informal poll, which would
have applied to Moore-McCormack, has been removed by the Court's holding that a negative re-
sponse to the poll did not constitute a waiver of an assessment adjustment claim,
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which -adjustments are to be made also bear their share.® There would
thus seem to be no dispute as to the dollar amount of the claims.*

The late-filed claims previously denied by the Commission, -computed
in exactly the same manner as were those of all of the successful
claimants in the earlier orders herein affirmed by the Court of Appeals,
are as follows:

Zim-American Israeli Shipping Co., Inc.
$5,004,344 (Puerto Rican carrier undergayme‘nt) less $801,214
(total automobile credits) or $4,203,130 multiplied by 1.75%
g% of Zim’s assessments vis-a-vis total tonnage assessment) =
73,555

Additional Late-Filed Claims

Total Adjustments
Required if Claims
Granted: $291,697

$5,004,344 (Puerto Rican carrier under payment) less $801,214
(total automobile credits) or §4,203,130 multiplied by 6.94%
(% of claimaints’ assessments vis-a-via total tonnage assess-
ment)

Adjustments for each individual late-filing
claimant if claims granted:

North American Meritime Agencies (on
behalf of Maritime Co. of the Philip-
pines)

Crossocean Shipping Company, Inc. (as
general agents for Jugolinija, Rijeka)

Crossocean Shipping Company, Inc. (as
general agents for Muhammadi Steam-
ship Co,, Ltd., Karachi)

Venezuelan Line

J.-H. Winchester ‘& Co., Inc.

Norton Lilly & Co. Inc, as agent for:

36,725 (0.16% of total tonnage)

$53,380 (1.27% of total tonnage)
31,681 (0.04% of total tonnage)
$23,958 (0.57% of total tonnage)

$24,378 (0.58% of total tonnage)
$52,119 (1.24% of total tonnage)

Fassio Line $21,016 (0.50% of total tonnage)
The Shipping Corporation of India, Ltd. $13,450 (0.32% of total tonnage)
Norton Line $3,783 (0.09% of total tonnage)

American & Auatralian Line $5,464 (0.13% of total tonnage)

Ellerman & Bucknall Steamship Co., Ltd.
Port Line
Moore-McCormack Lines, Incorporated

$4,623 (0.11% of total tonnage)
$3,783 (0.09% of total tonnage)
$129,436 (3.08% of total tonnage)

3 The orders establishing the liability of claimants to bear their share of the automobile assessment
adjustments were those of December 27, 1976, which granted NYSA's petition for reconsideration on
the question of the effect automobile assessment adjustments should have on other claims (see especial-
ly page (), the order of February 23, 1977, which held that claims should be reduced to take account
of all non-automobile ciaimants’ underpayments occesioned by the overassessment of automobiles (see
especially pages 2, 4, 7 and 14), and the order of August 22, 1977, which determined the exact amount
of the automobile assessment adjustments, and thus the amount by which all other claims would be
reduced (see pages 2-3, 6-7). These orders were served on all claimants, have never been challenged,
and the time for court review of them has long passed.

4 NYSA itself admits that the “Commission now has available the basic information needed for an
accurate computation of all of the additional claims.” (Response of NYSA, October 24, 1977 at 6).
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In accordance with the Court’s direction that Zim be permitted to
file its claim, and no reason appearing why the claim should not be
satisfied, we shall direct that NYSA satisfy such claim in one of the
three ways which we have recognized as proper herein in proceedings
which have twice been upheld by the Court of Appeals, namely, cash
refunds, credits against present and future assessments, or partial assess-
ments.5

We perceive no reason why NYSA should not satisfy all of the late-
filed claims in the amount set forth in the foregoing chart and in the
manner we have directed for all other claims. Since, however, NYSA
has not as yet had an opportunity specifically to address itself to the
problem of apparent discrimination in making assessment adjustments
for Zim but not other late-filing claimants in the light of the Court’s
July 30th order, we shall allow NYSA such opportunity. NYSA will
thus be directed to satisfy the remaining late-filed claims or, in the
alternative, to show cause as to why the remaining late-filed claims
should not be satisfied. The claim of Zim must of course be satisfied
promptly.®

THEREFORE, IT IS ORDERED, That this proceeding be re-
opened;

IT IS FURTHER ORDERED, That NYSA shall, within 30 days of
the date of service of this order, satisfy the claim of Zim-American
Israeli Shipping Co., Inc. in the amount of $73,555 by means of cash
payments or a system of credits or partial credits against present and
future assessments as outlined herein and in our orders of April 3, 1978,
December 27, 1976 and our report and order in 19 F.M.C. 248, and
notify the Commission in writing that such claim has been satisfied and
describe the method of satisfaction employed,;

IT 1S FURTHER ORDERED, That NYSA shall, within 30 days of
the date of service of this order, satisfy the remaining late-filed claims
by means of cash payments or a system of credits or partial credits
against present and future assessments, or, in the alternative, show
cause why, in light of the Court’s holding regarding Zim, the other
claimants should not be accorded the same treatment as Korea Shipping

® As we have earlier explained, should a successful claimant cease to serve the port of New York,
credits or partial credits will no longer be a satisfactory means of assessment adjustments, and cash
refunds will be required to satisfy the remaining liability. See e.g., Agreement No. T-2336, 19 F.M.C.
248, 262-265 (1976), affd. sub nom. New York Shipping Ass’n v. FMC, 187 U.S. App. D.C. 282, 292, 571
F.2d 1231, 1241 (1978); Orders of December 27, 1976 at 5, 9-10, and April 3, 1978 at 21; and notice of
July §, 1978 at 34.

8 Although we have utilized 60 days in the past as the time during which adjustments which we
have ordered are to be made, 30 days seems more appropriate here. All problems relating to Zim’s
claim have been fully resolved, and that claim should be satisfied expeditiously. Thirty days also seems
sufficient for the satisfaction of the additional late-filed claims in light of the small number of such
claims and NYSA’s experience in making the necessary adjustments ih compliance with our other
orders herein. Moreover, if NYSA chooses to show cause why the remaining late-filed claims should
not be satisfied, in light of the narrow questions presented, 30 days should also be sufficient.
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Company. If NYSA elects to show cause in lieu of satisfying all of the
remaining claimants, it shall make proper service upon all persons
whose claims it contests.

IT IS FURTHER ORDERED, That if NYSA submits arguments
that some or all of the remaining claimants should not be satisfied,
those claimants may file replies to NYSA within 15 days of the date of
service of NYSA’s submission.

By the Commission.

(S) FraNCIS C. HURNEY
Secretary
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DOCKET NO. 79-98
AIR/COMPAK INC. - INDEPENDENT OCEAN FREIGHT
FORWARDER LICENSE APPLICATION

NOTICE

September 10, 1980

Notice is given that no exceptions have been filed to the August 5,
1980 initial decision in this proceeding and the time within which the
Commission could determine to review that decision has expired. No
such determination has been made and, accordingly, that decision has

become administratively final,
(S) Francis C. HURNEY

Secretary
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DOCKET NO. 79<98
AIR/COMPAK INC.

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE
APPLICATION

Held:
1. The applicant, Air/Compak Inc,, violated section 44(a), Shipping Act, 1916, by engag-
ing in unlicensed freight forwarding activities in at least seven instances.

2. Where the applicant was notified not to engege in freight forwarding activities without
a license by the Federal Maritime Commission, both orally and in writing, and where
the applicant did engage in such activities after being so notified, a civil penalty of
$5,000 is warranted -and will be assessed pursuant to 46 U.S.C. 831(e). The penalty
gives adequate consideration to any mitigating circumstances involved on the one
hand, and constitutes a sufficient deterrent to future like conduct on the other.

Clarence Morse for respondent.
Joseph B. Slunt and Alan J. Jacobson as Hearing Counsel.

INITIAL DECISION! OF JOSEFH N. INGOLIA,
ADMINISTRATIVE LAW JUDGE

Finalized September 10, 1980

This is a proceeding begun pursuant to sections 22 and 44 (46 U.S.C.
821 and 841(b), respectively) of the Shipping Act, 1916, and section
510.8 of the Commission’s General Order 4 (46 C.F.R. 510.8). The
issues to be determined are:

1. Whether Air/Compak Inc., violated section 44(a), Shipping
Act, 1916, by engaging in unlicensed forwarding activities; and

2. Whether civil penalties should be assessed against Air/
Compak Inc., pursuant to 46 U.S.C. 831(e), for violations of
Shipping Act, 1916, and, if so, the amount of such penalty
which should be imposed taking into consideration factors in
mitigation of such a penalty.

BACKGROUND INFORMATION
This proceeding was begun by the Commission’s Order of Investiga-
tion and Hearing, dated December 7, 1979, The Order noted that Air/
Compak had apparently engaged in freight forwarding without a li-

! This decision will become the decision of the Commission in the absence of review thereof by the
Commission (Rule 227, Rules of Practice and Procedure, 46 C.F.R. 502.227),
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cense and, in addition to the two issues set forth above, directed that
the following issue related to the applicant’s fitness be determined:
3. Whether Air/Compak is fit, willing and able properly to carry
on the business of forwarding and to conform to the provi-
sions of the Shipping Act, 1916, and the requirements, rules
and regulations of the Commission issued thereunder.
The Order further provided for seriatim filings of memorandums of
law, etc., from the parties,? and directed that any additional procedure
adopted by the Administrative Law Judge:
shall include oral testimony and cross-examination in the dis-
cretion of the Presiding Officer only upon a showing that
there are issues of fact which cannot be resolved on the basis
of sworn statements, affidavits, depositions, or other docu-
ments or that the nature of the matters in issue is such that an
oral hearing and cross-examination are necessary for the devel-
opment of an adequate record.

Respondent filed a motion on February 21, 1980, to extend the time
for its opening memorandum, which motion was granted. Then, by
letter dated February 29, 1980, it notified the Commission that it was
withdrawing its application for a freight forwarder’s license, without
prejudice, and filed a motion to dismiss the proceeding in part® as well
as for an extension of time so that it might “negotiate with Hearing
Counsel and/or to reach settlement or otherwise plead.” The motion
was granted as was a subsequent motion for an extension of time to
submit the opening memorandum. Finally, after the parties failed to
reach agreement on settlement, both filed opening memorandums of
law accompanied by affidavits and other evidence and Hearing Counsel
filed its reply. In addition, both parties have agreed that the case should
stand submitted on the written filings without the taking of direct oral
testimony and without cross-examination.

FINDINGS OF FACT
For purposes of this decision the following documents are accepted
as evidence and identified as follows:

2 January 21, 1980 - Opening Filing of Hearing Counsel.

February 22. 1980 - Opening Filing of Respondent.

March 14, 1980 - Reply Filing of Hearing Counsel.

3 The issue sought to be dismissed was the issue of fitness (Issue No. 3) set forth in the Commis-
sion’s Order of Investigation, dated December 7, 1979.
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Exhibit
Pocument No.
Affidavit of Robert James Klapouchy 1
Letter of Charles W. Clow dated 6/7/78 2
Affidavit of District Investigator Miguel G. Tello 3
Affidavit of District Investigator David. M. Johnson 4
Affidavit of Thomas N. Davis 5

1. Air/Compak is a corporation with its principal office in Mel-
bourne, Florida. Mr. Thomas Davis is its president. (Exs. 1, 5.)
2. Thomas Davis’ work history is as follows:

1961-1973 -Employed in family owned and operated business (trucking) as a driver of
daily runs, as cleims investigator and as a rate clerk. In 1968 became
Dispatch Supervisor and Traffic Manager and in 1972, Director of Oper-

: ations.

1973-1974 -Employed by Birdsall, Inc., agents for Tropical Shipping, Ltd. as Equipment
Control Manager. In October of 1973 was given responsibility of Port
Operations which entailed direct supervision of stevedoring and all port
and marine related functions.

1974-1978 -Bmployed by Harris Corporation as Transportation Maneger who was
responsible for all domestic and international traffic by ocean, land and air.
His duties included booking ocean freight space and supervising the
procurement of accurate and proper bills of lading, shipper's export
declarations and other pertinent shipping documents. While at Harris he
performed many if not all of the various activities engaged in by freight
forwarders.

3. On June 1, 1978, Robert James Klapouchy, of the FMC’s Office of
Freight Forwarders, discussed Air/Compak’s application for an ocean
freight forwarder license with Mr. Davis. Mr. Klapouchy informed Mr.
Davis that Air/Compak was not permitted to engage in ocean freight
forwarding without a license. (Ex. 1.)

4. On June 7, 1978, the FMC sent the following letter to Air/
Compak over the signature of Charles L. Clow, Chief, Office of
Freight Forwarders:

Receipt is acknowledged of your application for an independ-
ent ocean freight forwarder license. The application is being
processed, and further information regarding it will be sent to
you in the future. The application has been assigned number
B-183. Correspondence concerning the application should
refer to the application number and be submitted in triplicate.

Your attention is specifically directed to Section 44, Shipping
Act, 1916, which prohibits any person from engaging in carry-
ing on the business of forwarding unless such person holds a
license issued by the Federal Maritime Commission to engage
in such business. “Carrying on the business of forwarding” is
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defined under Section 510.2 of the enclosed General Order 4
and Section 1, Shipping Act, 1916.

If you should engage in the business of forwarding before
receiving your license, you will be subject to penalties provid-
ed by law and may prejudice the issuance of your license.

Any changes in facts contained in your application, including
addresses, telephone numbers, additional corporate officers,
etc., should immediately be reported to the Commission in
triplicate. Delay in reporting such changes may delay the proc-
essing of your application.

(Ex. 2.)

5. On December 18, 1978, after asking Mr. Davis to have Air/
Compak’s records available for inspection, FMC District Investigator
Miguel G. Tello interviewed Mr. Davis and reviewed Air/Compak’s
records at its Melbourne office. Mr. Davis supplied M. Tello with *“the
forwarding paperwork” performed in Melbourne and told Mr. Tello
the bookkeeping records were maintained in the Houston, Texas, office.
He stated it would have been inconvenient to bring those records to
Melbourne. (Ex. 3.)

6. Mr. Tello found five instances where Air/Compak engaged in
freight forwarding between August 4, 1978, and October 3, 1978, after
being told it would violate the law if it did so. He prepared a schedule
setting forth the violations which schedule has been made a part of the
record. (Ex. 3, paras, 8, 9, Attachments A, B-1 through F-3.)

7. Air/Compak invoiced its ocean freight clients $60 for “Bill of
Lading,” which charge was for preparing the bills of lading and
handling the shipments which included contacting the ocean carrier,
arranging for booking the shipments and preparing the export docu-
mentations, (Ex. 3 para. 11.)

8. At the December 18, 1978, meeting, Mr. Tello asked Mr. Davis if
he had engaged in ocean freight forwarding. Mr. Davis stated he had
on a limited number of occasions for clients for whom he also had
performed air freight forwarding services. He also stated he had experi-
ence in handling ocean shipments to the relevant foreign destinations
due to his prior employment. (Ex. 3, para. 5).

9. Mr. Davis informed Mr. Tello that he had received a letter from
the Commission, which enclosed a copy of the Commission’s rules
regarding ocean freight forwarding and stated he was familiar with the
Commission’s rules. He also stated that he did not know his activity
was improper since he did not receive compensation from ocean carri-
ers which receipt he thought would have been improper. (Ex. 3, paras.
6,7)

10. At the end of the December 18, 1980, meeting Mr. Tello in-
formed Mr. Davis not to perform any more ocean freight forwarding
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without a license and to turn such work over to a licensed freight
forwarder (Ex. 3, para. 12.)

11. On January 30, 1979, Commission District Investigator David M.
Johnson, reviewed Air/Compak’s records at its Houston office. The
records reflected two. other instances of ocean freight forwarding en-
gaged in after the Commission had advised Air/Compak not to engage
in such activity without a license. One accurred on December 28, 1979,
and the other on January 5, 1980, (Ex. 4, paras. 3, 4, 5, Attachments A-
1 through A-3, B-1 through B-3 and E-1 through-E-4.)

ULTIMATE FINDINGS OF FACT

12. Air/Compak, through its principal officer Thomas N, Davis car-
ried on the business of ocean freight forwarding within the meaning of
sections 1 and 44 of the Shipping Act, 1916, and 46 C.F.R. 510, et seq.,
without a license.

13. Air/Compak carried on the business of ocean freight forwarding
after being notified by the Commission that it was illegal to do so
without a license. )

14. Under section 32(a) of the Shipping Act, 1916 (46 U.S.C. 831(a)),
the Commission may assess a civil penalty not to exceed $5,000 for
each violation of section 44 of the Shipping Act.

DISCUSSION
Issue No. I - Whether Air/Compak Inc., violated section 44(a),
Shipping Act, 1916, by engaging in unlicensed forwarding
activities. '
Section 44(a), Shipping Act, 1916, provides:
No person shall engage in carrying on the business of for-
warding as defined in this Act unless such person holds a
license issued by the Federal Maritime Commission to
engage in such business.

The record in this case clearly establishes that Air/Compak violated
section 44(a) in at least seven different instances and it has been so
found -as fact. Indeed, the respondent does not contest such a finding
and has admitted in its own proposed findings of fact that the violations
occurred (Respondent’s Opening Memorandum of Law and Affidavit
of Facts, Proposed Findings of Fact, paras. 5, 6). Consequently, no
further discussion of this issue is necessary to this decision.

Issue No. 2 - Whether civil penalties should be assessed against
Air/Compak Inc;, pursuant to 46 U.S.C. 831(e), for violations
of the Shipping Act, 1916, and, if so, the amount of such
penalty which should be imposed taking into consideration
factors in possible mitigation of such a penalty.

Section 32(a) of the Shipping Act, 1916, provides that:
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. . whoever violates . . . section 44 of the Act . . . shall be
subject to a civil penalty not to exceed $5,000 for each such
violation.

Further, section 32(e) provides that:

. . . the Commission shall have authority to assess or com-
promise all civil penalties provided in this Act.

The real question to be decided here is the amount of the penalty to
be assessed. On the one hand, the respondent urges a penalty not to
exceed $1,000. On the other, Hearing Counsel argues for a penalty of
$5,000. The respondent bases his argument on the assertions that neither
Air/Compak nor Mr. Davis has engaged in any prior violations of law,
that Mr. Davis did not believe he was “doing business” as an ocean
freight forwarder, that he thought, as in the case of air forwarding, that
he could forward ocean freight before a forwarding license was issued,
that Mr. Davis was ignorant of the Commission’s freight forwarder
statute and the regulations applicable to ocean freight forwarders, that
he did not intend to violate Commission rules and regulations, that he
did not collect brokerage fees from the carriers, that “he recognizes he
gave little attention to the FMC application,” that he has already
suffered damage because of delay and the fact that he had to withdraw
his application.

Hearing Counsel notes that while the minimum penalty is $5,000, the
relative severity of the violations and the cooperation of the respondent
did not warrant such a penalty and that $5,000 is the “minimum realis-
tic penalty.” He suggests that the $1,000 penalty espoused by the
respondent neither recognizes the significance of the violations nor
serves as a meaningful deterrent against future misconduct.

As to the case law cited by the parties, respondent cites several cases
most of which were decided before the Commission had authority to
assess civil penalties. He cites E. L. Mobley Inc., Docket No. 77-26,
Report and Partial Adoption of Initial Decision served March 12, 1979,
for the general proposition that the sanctions imposed by the law and
regulations must be in the public interest and not punitive in nature. He
then cites a series of cases which are concerned with the granting or
denial of a license rather than with the penalty to be assessed.* Re-
spondent does cite Concordia International Forwarding Corporation-Inde-
pendent Ocean Freight Forwarder Application and Possible Violations of
Section 44, Shipping Act, 1916, Docket No. 78-34, 21 F.M.C. 587 (1978),
and Angel Alfredo Romero--Independent Ocean Freight Forwarder Appli-
cation and Foreign Freight Forwarders, Inc.--Possible Violations of Section

4 Independent Ocean Freight Forwarder License Application - Guy G. Sorrentino, 15 F.M.C. 127 (1972);
Fabio A. Ruiz d/b/a Far Express Company, 15 FM.C. 242, 247 (1972); Independent Ocean Freight For-
warder License Application--Key Air Freight, Inc., 14 FM.C. 250 (1971); Independent Ocean Freight For-
warder License Appflication, L.T.C. Air Cargo, Inc., 13 FM.C. 267 (1970).
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44, Shipping Act, 1916, Docket No. 79-29, 22 F.M.C. 788 (1980) which
are concerned with the penalty provisions. He analogizes the facts in
those cases with those involved here and notes that the severity and
number of violations involved in those cases exceeds what is involved
in this proceeding.

As to the cases involving licensing Hearing Counsel responds that
“equally irrelevant to the pending question of assessment for violations
are the Commission’s actions cited by Respondent regarding the licens-
ing or revocation of licenses of forwarders.” Hearing Counsel then
proceeds to distinguish Concordia from the instant case, pointing out
that Concordia involved a settlement agreement between the parties and
not an assessment. Likewise, he distinguishes Romero from this case,
noting that in Romero the facts indicated that the respondent was
unable to pay any more than the $2,500 penalty assessed, while here
there is no inability to pay.

After reviewing the entire record in this case, it is held that a penalty
of $5,000 is appropriate. While in mitigation one can agree with the
respondent that the number of violations was not great, that the
amounts received for services rendered were small and that Mr. Davis’
moral character and business reputation are good, these facts do not
outweigh what is clearly reflected in the record, namely, that even
after he was told not to forward ocean freight without a license Mr.
Davis did so. It is not enough to dismiss his actions by calling them
technical violations, by pointing to a lack of willfullness or by asserting
that he was ignorant of the law and regulations. Given Mr. Davis’
background and experience and the fact that in July of 1978 he was
told it would be wrong to forward ocean freight without a license and
was referred to the law and regulations, one is hard pressed to look
upon his latter actions as inadvertent or forgetful. Any reasonable man
being so put on notice would have inquired of the Commission as to
what he might or might not do, and Mr. Davis’ failure to make such
inquiry evidences, at the very least, the kind of negligence, the kind of
brinksmanship and the kind of conscious inaction the penalty provision
was meant to deter. While the severest of penalties is not warranted
certainly some penalty having a deterrent effect is called for. The
$5,000 figure is appropriate.

In its brief the respondent properly notes that it is difficult to set a
minimum settlement figure for all cases and cites the many factual
variations present in the cases such as the presence or absence of
willfullness, “lawful intent and state of mind, etc.” and experience as a
freight forwarder. He then proceeds to argue that a $5,000 penalty here
would be unreascnable in light of Concordia and Romero, supra, where
there were many more violations and where the violations were willful.
Respondent also makes a penalty per violation computation which he
uses to demonstrate how severe the $5,000 penalty would be here. We
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agree with Hearing Counsel that Concordia and Romero should not be
compared to this case and are distinguishable from it because Concordia
was the result of a settlement and not a hearing on the merits as here
and because, in Romero, the assessment was clearly predicated on an
inability to pay which is not present in the instant case.

As to the factual variances in each case it is obvious and we would
agree with the respondent that each case must stand on its own.
However, that is not to say that given the embryonic posture of the
Commission’s assessment authority it cannot or should not proceed to
establish certain criteria so as to achieve some predictable degree of
uniformity. The holding in this case stands for the proposition that once
Commission warnings not to engage in ocean freight forwarding have
been clearly disseminated to a respondent so that a reasonable man
would either understand them, or lacking such understanding, would
undertake to inquire as to matters he does not understand, the subse-
quent act of engaging in freight forwarding without a license is not a
“technical” violation and will not be excused because of alleged lack of
willfullness, ignorance, lack of harm or other similar factors. Further, a
civil penalty of at least $5,000 is warranted in such cases, where there
are no material distinguishing facts. Here, a decision assessing such a
penalty gives adequate consideration to the mitigating circumstances
involved in that it recognizes that the respondent’s actions did not
result in unjust enrichment or an inordinate number of violations, and at
the same time recognizes the need for the Commission to assess a
penalty which will deter illegal ocean freight forwarding in the future
either by the respondent or others who may find themselves similarly
situated, facing similar alternatives.

In light of the above facts and discussion, as well as the entire
record, it is held that the respondent, Air/Compak Inc., violated sec-
tion 44(a), Shipping Act, 1916, by engaging in unlicensed freight for-
warding activities, and that civil penalties in the amount of $5,000 are
hereby assessed against Air/Compak Inc., pursuant to section 831(e) (46
U.S.C. 831(e)) of the Shipping Act, 1916.

(S) JosepH N. INGOLIA
Administrative Law Judge
Washington, D. C.
August 5, 1980
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DOCKET NO. 80-2
AVION FORWARDING, INC. - INDEPENDENT OCEAN
FREIGHT FORWARDER LICENSE APPLICATION

NOTICE

September 10, 1980
Notice is given that no exceptions have been filed to the August 4,
1980 initial decision in this proceeding and the time within which the
Commission could determine to review that decision has expired. No
such determination has been made and, accordingly, that decision has

become administratively final.

(S) Francis C, HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

DOCKET NO. §0-2
AVION FORWARDING, INC.

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE
APPLICATION

Respondent found to have carried on the business of ocean freight forwarding without a
license; also found that a civil penalty should be assessed against respondent, and that
mitigating factors are insignificant and unimpressive; and that respondent is not fit to
be licensed. Application denied.

Jokn L. Alfano and Roy A. Jacobs for respondent.
John Robert Ewers, Joseph B. Slunt and William D. Weiswasser as Hearing Counsel.

INITIAL DECISION ! OF CHARLES E. MORGAN,
ADMINISTRATIVE LAW JUDGE

Finalized September 10, 1980

Avion Forwarding, Inc. (Avion), the respondent, filed an application
for a license as an independent ocean freight forwarder. During the
course of the Federal Maritime Commission’s investigation of Avion, it
appeared that Avion had engaged in unlicensed forwarding activities
although previously warned not to engage in such activities.

Avion was advised of the Commission’s intent to deny its application
for a license, and Avion requested a hearing. By order of investigation
and hearing served January 11, 1980, this proceeding was instituted to
determine: (1) whether Avion violated section 44(a) of the Shipping
Act, 1916 (the Act), by engaging in unlicensed forwarding activities; (2)
whether civil penalties should be assessed against Avion pursuant to
section 32(e) of the Act, 46 U.S.C. 831(e), for violations of the Act and
the Commission’s General Order 4 (46 C.F.R. 510) and, if so, the
amount of such penalty which should be imposed, taking into consider-
ation factors in possible mitigation of such a penalty; and (3) whether
Avion and its corporate officers possess the requisite fitness within the
meaning of section 44(b) of the Act to be licensed as an independent
ocean freight forwarder.

In accordance with the order of investigation Hearing Counsel filed
their opening memorandum of law, their request for a penalty of
$25,000, and affidavits of facts; respondent subsequently filed its memo-

1 This decision will become the decision of the Commission in the absence of review thereof by the
Commission (Rule 227, Rules of Practice and Procedure, 46 C.F.R. 502.227).
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randum of law and affidavit of facts; and later Hearing Counsel filed
their reply memorandum of law.

The order of investigation further provided within two weeks follow-
ing the reply memorandum of Hearing Counsel, that the parties submit
written statements identifying any unresolved issues of fact and specify-
ing the type of procedure to resolve them, any such procedure to
include oral testimony and cross-examination at the discretion of the
Presiding Officer only upon a showing of necessity to develop an
adequate record.

In response to the above directive, neither the respondent nor Hear-
ing Counsel requested -opportunity for oral testimony. But, Hearing
Counsel on May 19, 1980, petitioned that the record be reopened to
receive new evidence of continuing violations by the respondent, to
which petition the respondent did not reply. For good cause, the said
petition was granted, and the record was reopened to receive the
affidavit and supporting documentation offered by Hearing Counsel.
The parties then were given two weeks following the ruling reopening
the record (ruling served June 11, 1980) to submit written statements
identifying unresolved issues of fact and specifying the type of proce-
dure suited to resolve them. No response was received from the re-
spondent, and Hearing Counsel submitted that the record was sufficient,
stating that as of June 17, 1980, they had submitted for the record
evidence of at least 137 violations of section 44(a) of the Act. Hearing
Counsel reiterated their earlier recommendations that respondent’s li-
cense application be denied and that a civil penalty of $25,000 be
assessed.

The following findings of facts are based upon the written record
submitted by the parties.

Respondent is a New York Corporation established in November
1978 for the purpose of serving shippers of freight in both air and
surface modes of transportation. Its principal office is in Jamaica, New
York. Respondent is approved as an air forwarder by the Civil Aero-
nautics Board and possesses a license from the International Air Trans-
port Association. Respondent also handles consolidations and domestic
shipments throughout the United States.

An affiliate of respondent, Lorme International, Inc., holds a custom
house brokers license and arranges customs clearance for all types of
cargo. Another affiliate, Avion Air & Sea Trucking, Inc., provides
motor carrier support to respondent’s other companies while conduct-
ing local cartage operations in the New York, New York, area.

Neither respondent, nor its two affiliates, are connected with, in
control of, or associated with any shipper or consignee of shipments to
or from foreign countries.

Respondent has operated at a small loss for the seven months ending
January 31, 1980. Respondent attributes this loss to the provision by it

23 FM.C,
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of certain services without compensation, and anticipates a profit when
and if it receives a license as an independent ocean freight forwarder.

Over the year ending March 19, 1980, respondent admits that it has
provided its customers ocean freight forwarding service, including ex-
amining instructions and documents received from shippers, ordering
cargo to port, preparing or processing delivery orders and dock re-
ceipts, and preparing and processing ocean bills of lading.

Respondent has not received brokerage from ocean common carriers,
and believed that as long as it did not receive such brokerage, that it
could continue to furnish ocean freight forwarding services.

Respondent states that it had the impression that so long as a licensed
forwarder was shown on the bill of lading, the law was being complied
with.

Respondent further states that its conception of the term, “carrying
on the business of forwarding™ implies that compensation is being paid.
Inasmuch as respondent was compensated by its shippers for its for-
warding services, apparently respondent’s definition of compensation is
limited to brokerage from ocean common carriers.

Respondent states that even if it viclated the Shipping Act technical-
ly, that it should not be penalized when it has not benefited (received
brokerage from ocean common carriers); that it is willing to accept a
license as an independent ocean freight forwarder on a limited term
basis, providing for a review of its fitness prior to the expiration of the
term; and that if at a later date it has demonstrated that it can comply
with the Shipping Act that it should be granted a permanent license.

On January 10, 1979, Avion received a form letter from the Commis-
sion in Washington, D. C., transmitting the application form for license
as a freight forwarder which had been requested by Avion. The form
letter received by Avion explicitly refers to section 44 of the Act and
to the requirement of a license to carry on the business of forwarding.
The form letter further warned that forwarding without a license sub-
jected an applicant to possible penalties and prejudice to the issuance of
a license.

On March 5, 1979, Avion’s president, Mr. Charles Lorme, was told
by a transportation industry analyst employed by the Commission in
Washington, D. C,, in a telephone conversation that Avion was not
permitted to conduct ocean freight forwarding work before being
issued a license by the Commission. This analyst gives the same warn-
ing to all applicants for licenses as freight forwarders.

On March 9, 1979, the Office of Freight Forwarders of the Commis-
sion in Washington, D. C., sent Avion a letter, which the analyst had
referred to in the March 5th telephone conversation with Avion. This
letter, as shown by the postal receipt, was delivered to Avion on
March 14, 1979. The letter acknowledged receipt of Avion’s application
and directed its attention to the fact that:

23 FM.C.
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section 44 of the Shipping Act, 1916, prohibits any person
from engaging in carrying on the business of forwarding
unless such person holds a license issued by the Commission to
engage in such business.
The letter also warned Avion that if it should engage in the business of
forwarding before receiving a license, it would be subject to penalties
and such activities might prejudice the issuance of its license.

On March 28, 1979, an investigator employed by the Commission at
its Atlantic District Office in New York City, spoke by telephone with
Avion’s president, Charles Lorme, and Mr. Lorme then was warned
not to forward any more ocean shipments,

On April 4, 1979, the District Investigator of the Commission re-
ferred to above met with Mr. Lorme, and with Rosemarie Bacchi, Vice
President/Operations Manager of Avion, and with Angelo M. Durso,
Secretary of Avion. On May 30, 1979, Ms. Bacchi acknowledged in a
written statement, witnessed by District Investigator Wilfred P. Cal-
kins, that: :

On April 4, 1979, Atlantic District Investigator Wilfred P.
Calkins advised us that we were not permitted to handle ocean
freight forwarding without being licensed by the Federal Mar-
itirlx:lg Commission. (Calkins affidavit, paragraph 17, and Exhib-
it F.

On May 30, 1979, the district investigator once more warned Mr.
Lorme and Ms. Bacchi that forwarding without a license was a viola-
tion of section 44(a) of the Act, and that a significant fine would be
assessed and that their application for a license would be prejudiced
thereby.

On November 6, 1979, the Managing Director of the Commission
wrote to the president of Avion that information had been brought to
the attention of the Commission that Avion had engaged in ocean
freight forwarding activity on at least 31 occasions in violation of
section 44(a) of the Shipping Act, 1916, and further advising, in part,
that the Act requires that no person shall engage in carrying on the
business of forwarding unless such a person holds a license issued by
the Commission to engage in such business.

Mr. Lorme states in his affidavit, “We then immediately sought the
assistance of counsel because of the apparent seriousness of the situation
and our crucial need for a forwarder license in order to offer our custom-
ers a complete service.” (Emphasis supplied).

As seen, at least as of November 6, 1979, respondent’s president
acknowledged its crucial need for a forwarding license.

Charles Lorme, respondent’s president, has worked 10 years as a
manager of import and export air freight for an air forwarder which
also held an independent ocean freight forwarder’s license. Among
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other employment, he worked as assistant manager, import department,
for another combined ocean and air forwarder and customhouse broker.

Ms. Bacchi, respondent’s vice president, worked three years for an
air freight forwarder. She worked a year as air freight manager for a
forwarder which also held an independent ocean freight forwarder’s
license.

Between January 10, 1979 (when Avion received its first warning,
notifying it of the requirement of a license to carry on the business of
ocean freight forwarding) and March 35, 1979 (when Avion got its
second warning), Avion admitted having forwarded 14 ocean ship-
ments.

Between March 6, 1979, and March 28, 1979, Avion admitted having
forwarded seven ocean shipments.

Between March 28, 1979, and April 4, 1979, Avion admitted having
forwarded six ocean shipments.

Between April 5, 1979, and May 30, 1979, Avion admitted having
forwarded five ocean shipments. Avion during that period also for-
warded at least 10 other ocean shipments. (Exhibit C-2.)

Since May 30, 1979, until some few days before the time of the
affidavit of Mr. Calkins, dated February 20, 1980, attached to the
opening memorandum of Hearing Counsel, Avion had forwarded at
least 53 ocean shipments.

Since January 26, 1979, and prior to February 25, 1980, Avion
forwarded a total of at least 95 ocean shipments, without holding a
license from the Federal Maritime Commission.

When the record was reopened, the new evidence showed that
Avion had forwarded 33 more ocean shipments, with bills of lading
dated as early as February 15, 1980, and as late as April 18, 1980.
(Appendices A and B to the Affidavit of Edwin Hartin, International
Traffic Manager of Mallinckrodt, Inc., the respondent’s major ocean
client.) Of these 33 invoices, 20 were billed under the invoices of Home
Pack Transport, Inc., and 13 were billed under the invoices of Avion.
Avion had an agency agreement dated March 1, 1977, with Home Pack
Transport, Inc., in the sale of international air freight transportation.

Avion has invoiced its shippers for a wide variety of services includ-
ing an “ocean freight forwarding fee.” Exhibit A shows that on the 31
shipments listed, Avion collected a forwarding fee of $35 in 29 in-
stances, and a forwarding fee of $40 in 2 instances, or a total of $1,095.

Generally the facts show that even after numerous warnings Avion
continued to carry on the business of ocean freight forwarding without
a license from the Commission.

DISCUSSION AND CONCLUSIONS
The respondent in general contends that its violations of the Shipping
Act were technical in nature, not flagrant nor deceitful, whereas Hear-
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ing Counsel contend that respondent’s violations of the Act were
knowing and flagrant, and in fact that the evidence shows that the
respondent is unwilling to conform to the rules and regulations of the
Commission.

The evidence clearly supports the view of Hearing Counsel. From
time to time respondent has offered different explanations of its con-
duct,

Respondent asserted that the district investigator did bring to re-
spondent’s attention the second paragraph of the letter dated March 9,
1979, concerning the prohibition against carrying on the business of
forwarding, but that he did not fully explain how broadly the Commis-
sion defines forwarding, and that respondent understood the paragraph
merely to mean that it could not cut shipping documents under its own
name,

On May 30, 1979, respondent’s Vice President, Ms. Bacchi, acknow]-
edged the district investigator’s warning given on April 4, 1979, and
stated that respondent had not accepted any more shipments from that
day on. (Exhibit F.)

Charles Lorme, the president of respondent, stated that when re-
spondent received the Managing Director’s letter dated November 6,
1979, respondent was aware of the seriousness of the situation and of its
crucial need for a forwarding license.

Yet, respondent continued to forward ocean shipments including 33
such shipments as late as February, March, and April 1980, including at
least 13 where respondent billed the shipper under its own name for
forwarding services.

It is concluded that the respondent knowingly and flagrantly violated
the Shipping Act after repeated written, telephonic, and oral in person,
warnings.

The respondent on brief argues that in the absence of brokerage
payments by ocean common carriers, unlicensed forwarding does not
violate the statute. In Concordia International Forwarding Corporation--
Independent Ocean Freight Fowarder Application and Possible Violations
of Section 44, Shipping Act, 1916 21 F.M.C. 587, the Commission consid-
ered the same argument as now made by Avion and ruled against
Concordia. The Commission pointed out that the plain meaning of
section 44(a) of the Act is a flat proscription against dispatching ship-
ments of others without a license.

On brief, respondent also contends that if Avion technically violated
the statute by performing forwarding services without a license even
though no brokerage was received from ocean common carriers, that
such violations were not so severe or so flagrant as to warrant the
assessment of civil penalties. Respondent’s contention that it was uncer-
tain as to the law, and that in good faith that respondent had adjusted
its operations to meet the legal requirements, certainly does not hold
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water. Maybe at the outset of its operations, respondent was uncertain,
but after repeated warnings, and acknowledgments by its vice president
and by its president that it could not forward ocean shipments and that
a license was crucial, respondent could not have been uncertain of the
law.

Respondent contends also that by not accepting brokerage from
ocean common carriers, it has avoided the one evil against which the
law sought to protect, and if this factor does not excuse the alleged
violations of the Act, it certainly should mitigate in Avion’s favor in
determining whether civil penalties should be assessed. While Avion
did not receive brokerage it did receive consideration in the form of
money from its shippers for its unlicensed forwarding services. Re-
spondent did benefit from the services it rendered.

Respondent points out that it did not obtain legal counsel until
November, 1979. However, even afterwards, well into February,
March, and April 1980, respondent continued to forward without a
license.

Respondent also asserts that it does not seek condonation of its
activities, but nevertheless that no regulatory purpose is served by
denial of its application for an ocean freight forwarder’s license, be-
cause respondent is otherwise fit, willing and able to carry on its
business for which there is a public need, and that no one has been
damaged by respondent’s misconduct.

Respondent, as seen, suggests that it be given a limited term license,
so that the Commission may monitor Avion’s activities and obtain
assurance that the Commission’s regulations are being complied with.
Needless to say, Avion’s activities in 1980 have been monitored and it
has continued to violate the law after repeated warnings and acknowl-
edgments of the law. No further monitoring is justified by the circum-
stances herein.

It is concluded and found, that on numerous and continuing occa-
sions the respondent Avion violated section 44(a) of the Act by carry-
ing on the business of ocean freight forwarding without holding a
license from the Federal Maritime Commission; that a civil penalty of
$25,000, as recommended by Hearing Counsel, should be assessed
against Avion pursuant to section 32(3) of the Act, and that the factors
in possible mitigation of such a penalty are insignificant and unimpres-
sive in view of the continued and flagrant nature of the violation of the
Act by Avion; and that Avion and its corporate officers, as shown by
their past disregard of the Act, do not possess the requisite fitness
within the meaning of section 44(b) of the Act to be licensed as an
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independent ocean freight forwarder. The said application hereby is
denied.
(S) CHARLES E, MORGAN
Administrative Law-Judge

Washington, D.-C,
August 4, 1980
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DOCKET NO. 80-41
THE PORT AUTHORITY OF
NEW YORK AND NEW JERSEY

Y.

THE WEST COAST OF ITALY
SICILIAN AND ADRIATIC PORTS
NORTH ATLANTIC RANGE CONFERENCE
AND ITS INDIVIDUAL MEMBERS

NOTICE

September 10, 1980
Notice is given that no appeal has been taken to the August 6, 1980
dismissal of the complaint in this proceeding and that the time within
which the Commission could determine to review has expired. No such
determination has been made and, accordingly, the dismissal has
become administratively final.

(8) Francis C. HURNEY
Secretary
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DOCKET NO. 80-41
THE PORT AUTHORITY OF
NEW YORK AND NEW JERSEY

|4

THE WEST COAST OF ITALY
SICILIAN AND ADRIATIC PORTS
NORTH ATLANTIC RANGE CONFERENCE
AND ITS INDIVIDUAL MEMBERS

MOTION TO DISMISS COMPLAINT
AND DISCONTINUE PROCEEDING GRANTED

Finalized September 10, 1980

On July 21, 1980, Respondents served and filed the instant motion
that the complaint be dismissed and that this proceeding be discontin-
ued as moot. In support of this motion, respondents attached a copy of
their tariff filing by which the subject drayage charge tariff provision,
Rule 209 of the Conference Tariff, has been cancelled effective Sep-
tember 1, 1980. Respondents say that cancellation of the subject tariff
rule is exactly the relief sought in the complaint. Therefore, the pro-
ceeding is moot and should be discontinued.

On August 5, 1980, the Complainant served and filed the following
Reply to Respondents’ Motion to Dismiss: “Inasmuch as respondents,
the West Coast of Italy, Sicilian and Adriatic Ports North Atlantic
Range Conference and the individual members of that conference, have
cancelled the tariff item which is the subject of the Complaint, the Port
Authority of New York and New Jersey has no objections to Respond-
ents’ Motion to Dismiss.”

Upon consideration of the above, the Presiding Administrative Law
Judge finds and concludes the motion should be granted.

Wherefore, it is ordered:

(A) The motion is granted. The complaint is dismissed.

(B) This proceeding is discontinued.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge
August 6, 1980
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DOCKET NO. 76-11
AGREEMENT NOS. 150 DR-7 AND 3103 DR-7

MOTION TO DISAPPROVE DENIED

September 11, 1980

The Commission has before it the “Motion to Disapprove Agreement
No. 150 DR-7” filed July 25, 1980 by Seatrain Pacific Services, S.A,,
and the August 4, 1980 Reply of the Trans-Pacific Freight Conference
of Japan/Korea (TPFC).

Seatrain contends that the amended version of Agreement No. 150
DR-7 does not meet the conditions specified in the Commission’s De-
cember 31, 1979 Report and Order conditionally approving that Agree-
ment.! Seatrain’s position is based upon the fact that TPFC was or-
dered to modify its dual rate contract to:

. clearly allow shippers the choice of binding only their
port-to-port shipments or only their joint through intermodal
shipments to the Conference. 22 F.M.C. 378, 392.

This requirement arose out of the *“two contracts rather than one
contract” issue which was argued throughout this proceeding, and
Seatrain interprets the Commission’s language as mandating the use of
separate documents to describe the intermodal and the port-to-port
contract obligations of merchant signatories. TPFC, however, filed a
single document with two different signature lines marked ‘Port-to-
Port Trade” and “Joint Through Intermodal Trade,” respectively. The
other modifications in TPFC’s contract, except for those in Article 2(a),
were in the form prescribed by the December 31, 1979 Order.

The Commission finds merit in Seatrain’s argument that the Apgree-
ment would be clearer and less confusing to shippers if the two con-
tracts were physically as well as legally separated. The use of at least
two different signature pages and the addition of clarifying language to
Articles 1 and 2(a) would have reduced the possibility of confusion on
the part of contract shippers. Nonetheless, the amended Agreement is
sufficiently clear when read in conjunction with the Commission’s
Report and Order and the Conference should not be seriously faulted
for concentrating its attention on the specific modifications set forth

1 The Commission ruled that Agreement No. DR-7 would be disapproved unless certain shipper
protection amendments were submitted on or before February 29, 1980. An amended version was
timely filed and approved, but the approval was subsequently vacated when the Commission discov-
ered that TPEC had not served other partics to the proceeding (Order of July 14, 1980).
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therein. The amended version of Agreement No. 150 DR-7 submitted
on February 29, 1980 will be approved. Seatrain’s objections to the
TPFC amendments are in actuality a petition for reconsideration of the
December 31, 1980 Report and Order and, as such, are inconsistent
with section 502.261 of the Commission’s Rules (46 C.F.R. 502.261).

TPFC will also be directed, however, to make modifications in
Agreement No. 150 DR-7 which assure that each contract has a com-
bined cover and signature page that plainly identifies it as either a
“Port-to-Port” contract or a “Through Intermodal” contract.2 Amend-
ments to Articles 1 and 2(a) are also necessary to better describe the
determinative effect of the two different cover/signature pages. Alter-
natively, the Conference may remove all references to its intermodal
service from its present contract so as to create two completely sepa-
rate six-page documents, but the Commission does not wish to require
any greater duplication of material and effort than is reasonably neces-
sary to notify shippers of their right to choose between the two TPFC
contract services.®

The further amendments should be submitted within 60 days of the
service date of this Order and captioned *“Agreement No. 150 DR-7
(revised).” This Agreement need not be served on the parties to this
proceeding. Instead, it will be published in the Federal Register and
otherwise processed as a separate and distinct section 15 matter.¢ If the
requested amendments are not filed within 60 days, an order will be
entered disapproving Agreement No. 150 DR-7 pursuant to section 25
of the Shipping Act, 1916 (46 U.S.C. 824).

THEREFORE, IT IS ORDERED, That the “Motion to Disap-
prove” of Seatrain Pacific Services, S.A,, is denied and Agreement No.
150 DR-7 is approved: and

IT IS FURTHER ORDERED, That this proceeding is terminated:
and

IT IS FURTHER ORDERED, That, on or before the sixtieth (60th)
day following service of this Order, the member lines of the Trans-
Pacific Freight Conference of Japan/Korea shall cause to be delivered
to the Commission’s offices in Washington, D.C., a complete copy of
the dual rate contract approved today captioned as “Agreement No.
150 DR-7 (Revised),” signed by all the proponent lines, and medified in
the following respects:

% Je., a shipper wishing to sign both contracts would be required to sign two separate pieces of
paper, but not two separate six-page contracts.

% TPFC has several thousand contract signatories, many of which may wish to sign both the port-
to-port and intermodal contracts.

* The legal and factual issues litigated before the Commission and now on review in the United
States Court of Appeals in Segtrain Pacific Services, S.A. v. Federal Maritime Commission, D.C. Cir. No.
80-1248, would not be reexamined in the consideration of Agreement No. 150 DR-7 (reviged), howev-
er.
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1. Article 1 is amended to read, in pertinent part:

. in the trade from ports in Japan and Korea to United
States Pacific Coast ports in California, Oregon, Washington,
Hawaii and Alaska (hereafter “Port-to-Port Trade”); or the
trade from ports or points in Japan and Korea to inland points
in the United States via ports in California, Oregon, Washing-
ton, Hawaii and Alaska (hereafter called the Through Inter-
modal Trade); . . .

2. Article 2(a) is amended to read:

Except as otherwise provided in this Agreement, the Mer-
chant shall ship or cause to be shipped all of its ocean ship-
ments moving in the Port-to-Port Trade, the Through Inter-
modal Trade, or both, on Conference vessels -- depending
upon which contract the Merchant has executed. A Merchant
signing only the Port-to-Port Contract need only commit its
Port-to-Port shipments to the Conference and a Merchant
signing only the Through Intermodal Contract is obligated to
commit only its Through Intermodal shipments to the Confer-
ence. A Merchant may, but is not required to, sign both the
Port-to-Port and the Through Intermodal contracts, in which
case both types of shipments would be reserved for Confer-
ence vessels.
3. Separate cover/signature pages are attached to the Agreement, one
plainly designated as controlling TPFC’s “Port-to-Port Trade” and the
other as controlling its “Through Intermodal Trade,” so that shippers
desiring to commit themselves to both contracts are required to sign
two separate pieces of paper.

By the Commission.*

(S) FraNcISs C. HURNEY
Secretary

*Commissioner Teige did not participate.
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FEDERAL MARITIME COMMISSION

DOCKET NO. 77-23
AGREEMENT NO. 10294

ORDER OF DISCONTINUANCE

September 17, 1980

This proceeding was initiated by Order of Investigation and Hearing
on June 9, 1977, to determine: (1) whether Agreement No. 10294 is a
true and complete copy of the understandings or arrangements between
the parties; (2) whether the parties entered into and implemented any
agreement or agreements, understandings, and/or arrangements without
prior Commission approval; and (3) whether Agreement No. 10294
should be approved, disapproved, or modified pursuant to section 15 of
the Shipping Act, 1916 (46 U.S.C. 814).

Agreement No. 10294 prohibits any signatory from paying consolida-
tion allowances to off-pier non-vessel operating consolidators for their
services in consolidating less than containerload cargoes, notwithstand-
ing anything to the contrary in any tariff or other agreement. However,
the Agreement permits the payment of any authorized consolidation
allowance for consolidation which occurs on the pier, at a deepsea
waterfront facility. By its terms, the Agreement applies to shipments
from, to, or via all Atlantic and Gulf Coasts ports and is open to any
common carrier by water. Moreover, upon approval, it would void or
cancel any provisions in existing Commission approved agreements
which conflict with it.

Agreement No. 10294 was initially executed by seven ocean carri-
ers,* and was later signed by six other carriers.? Eight carriers subse-
quently withdrew from the Agreement, leaving only Sea-Land, USL,
Seatrain, Dart and ACL as parties. The Order of Investigation also
designated Boston Consolidation Service, Inc., the International Asso-
ciation of NVOCCs, the United States Department of Justice (DOJ),
and twelve non-vessel operating common carriers as Protestants. How-
ever, because several Protestants withdrew, only DOJ, C.S. Greene and
Company, Inc., Emery Ocean Freight, Yellow Freight International,

1 American Export Lines, Inc, Atlantic Container Line (ACL), Dart Containerline Co., Ltd,,
Hapag-Lloyd AG, Sea-Land Service, Inc., Seatrain Internationel, S.A., and United States Lines, Inc.
(USL).

2 Zim American Israel Shipping Co., Inc., Japan Line, Ltd., Mistui 0.8.K. Lines, Ltd., Nippon Yisen
Kaishe, Kawasaki Kisen Kaisha, Ltd., and Yamashita-Shinnihon Steamship Co., Ltd.
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Lyons Transport, Inc., and the Wilson Group remain as Protestants.
The Commission’s Bureau of Hearing Counsel also participated.

On December 13, 1979, Administrative Law Judge Norman D. Kline
served an Initial Decision in which he concluded that Agreement No.
10294 should be disapproved. Exceptions to this decision were filed by
three of the remaining Proponents.? Hearing Counsel, DOJ, and protes-
tant NVOQ-consolidators filed replies to exceptions.

The Commission presently has before it Proponents’ Motion to Dis-
continue Proceeding. This motion is based upon Proponents’ withdraw-
al of Agreement No. 10294 on July 14, 1980, which allegedly renders
this proceeding moot. Protestant NVO’s have replied in opposition to
this motion claiming that Proponents withdrawal of the Agreement is
an attempt to avoid an adverse decision of the Commission. Protestants
- contend that it was apparent at the Commission’s open meeting of July
9, 1980 that the Commission had unanimously decided to uphold the
Initial Decision and disapprove the Agreement, even though the Com-
mission postponed the adoption of its report and order until its next
scheduled meeting.

DISCUSSION

A Commission decision is not final until the order effecting it is
issued. Until that time, Commissioners’ votes are always subject to
change. Likewise, the Commission’s report or order following a deter-
mination made at either an open or closed meeting can also be modified
considerably prior to its ultimate publication.

In this particular case the only issue which is before the Commission
is whether the Agreement should be approved, disapproved, or modi-
fied.* Since the Agreement was withdrawn by Proponents prior to the
Commission’s final decision, the Commission has nothing before it upon
which it is required to act.

THEREFORE, IT IS ORDERED, That the “Motion to Discontinue
Proceeding” filed by the parties to Agreement No. 10294 is granted;
and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.
(S) JosePH C. POLKING
Assistant Secretary

3 Seatrain and ACL did not join in these exceptions.
+ The other two issues raised by the Order of Investigation and Hearing have been disposed of and
are not before the Commission on Exceptions.

23 FM.C.
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DOCKET NO. 80-10
BORDEN WORLD TRADE, INC,
PETITION FOR DECLARATORY ORDER

A combination of tariff ambiguity, carrier complacency and circumstantial evidence of
the correct cargo measurements is sufficient to establish misrating by ocean carrier in
violation of section 13(b)(3).

Jayson S. Rice, for Borden World Trade, Inc.
David W. Gunther, for Lykes Bros. Steamship Co., Inc.

REPORT AND ORDER

September 23, 1980

BY THE COMMISSION: (RICHARD J. DASCHBACH, Chairman;
THOMAS F. MOAKLEY, Vice Chairman; JAMES V. DAY, LESLIE
KANUK, AND PETER N. TEIGE, Commissioners)

The Commission has before it the “Petition for Declaratory Order”
of Borden World Trade, Inc., and responsive materials submitted by
Lykes Bros. Steamship Co., Inc.! Borden seeks a ruling that Lykes
Bros. would violate section 18(b)(3) of the Shipping Act, 1916 (46
U.S.C. 817(b)(3)) by collecting an amount for the transportation of
certain food processing equipment from New Orleans to Balboa, Canal
Zone which exceeded the charges specified in its published FMC tariff.
Lykes Bros. denies the allegation.

BACKGROUND INFORMATION
The shipment in question sailed on December 3, 1977, It was packed
in three 40-foot containers, one 20-foot container, and two “Low Boy”
storage devices, all of which were owned by Lykes. A freight rate of
$142,.00 per weight ton was assessed in accordance with Atlantic &
Gulf/Panama Canal Zone, Colon and Panama City Conference Tariff
FMC No. 1.2 The parties agree as to the nature of the commodity

! On May 16, 1980 the Commission ruled that Lykes Bros,’ Tariff Rule No. 8 did not bar consider-
ation of Borden’s claim in a proceeding under section 22 of the Shipping Act, 1916. At that time, both
Borden and Lykes Bros. were ordered to provide further information regarding the disputed shipment.
Responses were received from these parties on June 16, and June 6, 1980, respectively. Lykes replied
to Borden's Response on July 3, 1980,

? Lykes Bros, was and is a member of this steamship conference. Borden was a signatory to the
Conference’s dual rate contract at the time of shipment. The Conference's tariff FMC No. | was can-
celled by Tariff FMC No. 3 effective May 1, 1979.
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shipped and the basic $142.00 rate. Their dispute relates only to addi-
tional charges claimed by Lykes for unused space in the four carrier-
owned containers.? The shipping documents were prepared by Cobal
International, Inc., an independent ocean freight forwarder selected by
Borden, but the rating was performed by Lykes Bros. The bill of lading
issued in New Orleans shows an entry for “Freight Prepaid” totaling
$19,899.14. Only part of this amount was paid at the time of shipment.
Lykes did not measure the contents of the containers before or after
shipment. '

On June 5, 1978, Lykes billed Borden for a remaining balance of
$8,537.76 derived entirely from charges contained in Tariff Rule 24.
The remaining balance includes $8,191.63 under Rule 24(n)(2) based on
the “unused portion” of the containers and a “container use charge” of
$346.13 under Rule 24(t) based on the total assessed tonnage. Unless
Borden prevails in the present proceeding, Lykes would be expected to
collect the unpaid balance of $8,537.76.

The critical provisions of Lykes’ tariff are subsections 24(n)(2) and
(n)(3) which provide that containers rated on a weight basis will be
charged as though they weigh out at 85% of the container’s capacity,
unless the container is 85% full by volume. Lykes assessed a rate based
upon 188,105 pounds (85% of the containers’ weight capacity) rather
than the 72,730 pounds actually placed in the containers by Borden.
However, if the containers were 85% full by volume, the minimum
weight charge would not apply.

POSITION OF THE PARTIES
I. Borden

A. Borden states that each of the four containers was filled to
85% of its capacity by volume and supports this contention
with the following evidence:

(1) An Export Shipping Order (also referred to as an Invoice
Packing List) dated October 18, 1977 and showing cubic
measurements totalling about 87% of container capacity
for the contents of each container (Exhibit “E”).

(2) A statement that Lykes based its June 5, 1978 invoice
(Exhibit “B””) on an earlier copy of the Export Shipping
Order which showed about 79% utilization. This figure
was reached only because Borden inadvertently omitted
hundreds of small, flexible items such as filters, washers,
scaffolding and piping. The Lykes invoice was immediate-
ly challenged by Borden.

3 Tariff Rule 24 governed container use charges. No such minimum charges are alleged to be appli-
cable to “Low Boy” devices.

23 F.M.C.
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(3) A statement that Borden was guided in selecting the
amount of container space required by Mr. Paul Brown, a
Lykes cargo planning specialist who actually visited the
loading site and recommended the use of four 40-foot
containers in addition to the “Low Boys."”

(49 The June 13, 1980 affidavit of James E. Thompson, the
Arthur Morgan Co. employee who supervised the pack-
ing of the containers, stating that after three of the four
40-foot containers were packed, the fourth was returned
to Lykes in exchange for a 20-foot container, and that all
of these containers were filled to “full visual capacity,”
and that 159 of usable space did not remain. This expla-
nation is verified by the affidavit of Borden’s Director of
Distribution, Jayson 8. Rice, who was also present at
loading.

(5) A statement that Borden first questioned the applicable
rate while the containers were still in Lykes’ possession,
but that Lykes failed to measure or even visually inspect
the cargo.

Borden alternatively ariues that Rule 24(n) is inapplicable to
its shipments, because the first heading under that rule states
that it governs arrangements for the 